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In  volume  167,  page  409  the  following  corrections  should  be  made.    Take 
out  the  words  **  Mr.  H.  B.  Titm  filed  a  brief  for  same  "  on  lines  12  and  11 
from  bottom,  and  insert  them  after  ** error"  on  line  18  from  bottom. 
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1  Mr.  Justice  Field,  having  resided,  ceased  to  be  a  member  of  the  court 
on  the  first  day  of  Deceml>er,  1897.  The  correspondence  between  him  and 
the  other  members  of  tlie  court  on  the  subject  of  his  retirement,  will  l>e 
found  in  the  appendix  to  this  volume. 
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CASES  ADJUDGED 


IN  THB 


SUPREME  COUET  OF  THE  UNITED  STATES, 


AT 


OCTOBER  TERM,  1897. 


SOUTHERN  PACIFIC  RAILROAD  COMPANY  v. 
UNITED  STATES. 

APPEAL  FBOM  THB    CIKCUIT    OOUBT    OF    APPEALS    FOB    THE    NINTH 

CIBCUIT. 

No.  71.    Argned  December  8, 8, 1898.  —  Dedded  October  18, 1897. 

The  cases  of  United  States  v.  Southern  Paciftc  Bailroad,  146  U.  S.  670,  and 
United  States  v.  Cotton  Marble  and  Lime  Co,  and  United  States  v.  South- 
em  Pacific  Bailroad,  146  U.  S.  615,  held  to  have  adjudged,  as  between 
the  United  States  and  the  Southern  Pacific  Railroad  Company : 

(1)  That  the  maps  filed  by  the  Atlantic  and  Pacific  Railroad  Company  in 

1872  were  sufficient,  as  maps  of  definite  location,  to  identify  the 
lands  granted  to  that  company  by  the  act  of  Congress  of  July  27, 
1866,  c.  278,  14  Stat.  292; 

(2)  That  upon  the  acceptance  of  those  maps  by  the  Land  Department, 

the  rights  of  that  company  in  the  lands  so  granted,  attached,  by 
relation,  as  of  the  date  of  that  act  ;  and, 
(8)  That  in  view  of  the  conditions  attached  to  the  grant,  and  of  the 
reservations  of  power  in  Congress  contained  in  the  act  of  1866, 
such  lands  became,  upon  the  passage  of  the  act  of  July  6,  1886, 
c.  637,  24  Stat.  123,  forfeiting  the  lands  granted  to  the  Atlantic 
and  Pacific  Railroad  Company,  the  property  of  the  United  States 
and  by  force  of  that  act  were  restored  to  the  public  domain,  with- 
out the  Southern  Pacific  Railroad  Company  having  acquired  any 
interest  therein  that  affected  the  ownership  of  the  United  States. 
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A  right,  qaestion  or  fact  distinctly  put  in  issue  and  directly  determined  by 
a  court  of  competent  jurisdiction,  as  a  ground  of  recoyery,  cannot  be 
disputed  in  a  subsequent  suit  between  the  same  parties  or  their  prlyles  ; 
and  even  if  the  second  suit  is  for  a  different  cause  of  action,  the  right, 
question  or  fact  once  so  determined  must,  as  between  the  same  parties 
or  their  privies,  be  taken  as  conclusively  established,  so  long  as  the 
judgment  in  the  first  suit  remains  unmodified. 

The  45th  Rule  of  Equity,  providing  that  **  no  special  replication  to  any 
answer  shall  be  filed,"  and  that  *Mf  any  matter  alleged  in  the  answer 
shall  make  it  necessary  for  the  plaintiff  to  amend  his  bill,  he  may  have 
leave  to  amend  the  same  with  or  without  payment  of  costs,  as  the  court, 
or  a  judge  thereof,  may  in  his  discretion  direct,"  means,  at  most,  that  a 
general  replication  is  always  sufficient  to  put  in  issue  every  material 
allegation  of  an  answer  or  amended  answer,  unless  the  rules  of  pleading 
imperatively  require  an  amendment  of  the  bill ;  and  such  an  amendment 
is  not  required  in  order  to  set  out  that  which  may  be  used  simply  as 
evidence  to  establish  any  fact  or  facts  put  in  issue  by  the  pleadings. 

Where  a  former  recovery  is  given  in  evidence,  it  is  equally  conclusive,  in 
its  effect,  as  if  it  were  specially  pleaded  by  the  way  of  estoppel. 

This  suit  was  brought  by  the  United  States  to  quiet  its 
title  to  a  large  tract  of  land  in  California,  acquired  under  the 
treaty  of  Guadalupe  Hidalgo,  and  now  set  apart  by  act  of 
Congress  and  the  President's  proclamation,  issued  thereunder, 
as  part  of  a  public  reservation. 

The  facts  involved,  and  the  legislation  affecting  the  rights 
of  the  respective  parties,  do  not  vary  materially  from  those 
set  forth  in  United  States  v.  Southern  Pacific  Railroad^ 
146  U.  S.  570. 

In  view  of  the  full  statement  there,  and  of  the  still  fuller 
statement  in  the  opinion  of  the  court  in  this  case,  it  is  suffi- 
cient, for  the  purpose  of  understanding  the  argument  of  coun- 
sel reported  below,  to  give  the  following  facts : 

1.  By  the  act  of  July  27,  1866,  c.  278,  14  Stat.  292,  Con- 
gress created  a  corporation  called  the  Atlantic  and  Pacific 
Railroad  Company ;  authorized  it  to  construct  a  railroad  from 
Missouri  to  the  Colorado  River,  and  thence,  across  the  State 
of  California,  to  the  Pacific;  and  made  a  grant  of  public 
lands  to  aid  in  the  construction  of  that  railroad.  In  the  same 
act  it  further  authorized  the  Southern  Pacific  Railroad  Com- 
pany to  connect  with  the  Atlantic  and  Pacific  Railroad  at  or 
near  the  boundary  of  California ;  and  it  made  similar  grants 
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to  the  Southern  Pacific  Railroad  Company,  to  aid  in  its 
construction. 

2.  Under  the  act  of  July  27,  1866,  the  Atlantic  and  Pacific 
Company  constructed  a  part  of  its  road,  but  did  no  work  west 
of  the  Colorado  Eiver,  the  east  line  of  the  State  of  California. 

3.  By  the  act  of  March  3,  1871,  c.  122,  16  Stat.  573,  the 
Southern  Pacific  Company  was  authorized  to  construct  a  rail- 
road by  way  of  Los  Ajigeles  to  the  Texas  Pacific  Eailroad  at 
or  near  the  Colorado  River,  "with  the  same  rights,  grants 
and  privileges,  and  subject  to  the  same  limitations,  restric- 
tions and  conditions,  as  were  granted  to  said  Southern  Pacific 
Railroad  Company  of  California  by  the  act  of  July  27, 1866, 
provided,  however,  that  this  section  shall  in  no  way  affect  or 
impair  the  rights,  present  or  prospective,  of  the  Atlantic  and 
Pacific  Railroad  Company." 

4.  The  Southern  Pacific  Company  constructed  such  con- 
templated railroad,  and  claims  in  this  suit  that  the  lands  in 
dispute  passed  to  it  under  the  act  of  1871. 

5.  By  the  act  of  July  6, 1886,  c.  637,  24  Stat.  123,  entitled 
^^An  act  to  forfeit  the  lands  granted  to  the  Atlantic  and 
Pacific  Railroad  Company,"  etc.,  it  was  enacted  "  that  all  the 
lands,  excepting  the  right  of  way  and  the  right,  power  and 
authority  given  to  said  corporation  to  take  from  the  public 
land  adjacent  to  the  line  of  said  road  material  of  earth,  stone, 
timber  and  so  forth,  for  the  construction  thereof,  including 
all  necessary  grounds  for  station  buildings,  workshops,  depots, 
machine  shops,  switches,  side  tracks,  turn-tables  and  water 
stations,  heretofore  granted  to  the  Atlantic  and  Pacific  Rail- 
road Company  by  an  act  of  Congress  entitled  'An  act  grant- 
ing lands  to  aid  in  the  construction  of  railroad  and  telegraph 
lines  from  the  States  of  Missouri  and  Arkansas  to  the  Pacific 
Coast,'  approved  July  twenty-seventh,  eighteen  hundred  and 
sixty-six,  and  subsequent  acts  and  joint  resolutions  of  Congress 
which  are  adjacent  to  and  coterminous  with  the  uncompleted 
portions  of  the  main  line  of  said  road,  embraced  within  both 
the  granted  and  the  indemnity  limits,  as  contemplated  to  be 
constructed  under  and  by  the  provisions  of  said  act  of  July 
twenty-seventh,  eighteen  hundred  and  sixty-six,  and  acts  and 
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joint  resolutions  subsequent  thereto  and  relating  to  the  con- 
struction of  said  road  and  telegraph  line  be,  and  the  same  are 
hereby,  declared  forfeited  and  restored  to  the  public  domain." 

6.  On  April  3, 1871,  the  Southern  Pacific  Company  filed  a 
map  of  its  route  from  Tehachapa  Pass  to  the  Texas  Pacific 
Railroad,  and  proceeded  to  construct  its  road,  and  finished  the 
entire  construction  in  1878.  The  road  crossed  the  line  of  the 
Atlantic  and  Pacific  Company  as  located.  The  lands  in  con- 
troversy in  the  cases  reported  in  146  U.  S.,  570  and  615,  were 
within  the  granted  or  place  limits  of  both  the  Atlantic  and  Pa- 
cific Company  and  the  Southern  Pacific  Company,  at  the  place 
where  the  lines  crossed  each  other.  The  Southern  Pacific 
Company  claimed  that  as  it  had  constructed  its  road,  and  as 
the  other  company  had  not  done  the  same,  the  lands  became 
its  property.  It  was  to  test  this  claim  of  title,  and  to  restrain 
trespasses  by  the  railroad  company  and  those  claiming  title 
under  it,  that  the  suits  reported  in  146  U.  S.  were  instituted. 

7.  The  decisions  in  those  cases  were  adverse  to  the  Southern 
Pacific  Company.  This  court  held,  as  stated  in  the  head  note, 
that  the  Atlantic  and  Pacific  Railroad  Company,  having  duly 
filed  a  valid  and  sufllcient  map  of  definite  location  of  its  route 
from  the  Colorado  River  to  the  Pacific  Ocean,  which  was 
approved  by  the  Secretary  of  the  Interior,  the  title  to  the 
lands  in  dispute  passed  thereby  to  that  company  under  the 
grant  of  July  27,  1866,  and  remained  held  by  it,  subject  to 
a  condition  subsequent,  until  their  forfeiture  under  the  act 
of  July  6,  1886 ;  and  that  by  that  act  of  forfeiture  the  title 
thereto  was  retaken  by  the  United  States,  for  its  own  benefit, 
and  not  for  that  of  the  Southern  Pacific  Railroad  Company, 
whose  grant  never  attached  to  the  lands,  so  as  to  give  that 
company  any  title  of  any  kind  to  them. 

8.  Then  this  suit  was  brought,  in  which  the  principal  con- 
tention on  the  part  of  the  United  States  was  that  the  lands 
in  dispute  are  in  the  same  category,  in  every  respect,  with 
those  in  controversy  in  the  cases  reported  in  146  U.  S. ;  and 
that,  so  far  as  the  question  of  title  is  concerned,  the  judg- 
ments in  those  cases  conclusively  determined,  as  between  the 
United  States  and  the  Southern  Pacific  Railroad  Company 
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and  its  privies^  the  essential  facts  npon  which  the  Government 
rests. 

9.  In  the  former  cases  the  United  States  insisted  that  the 
controlling  matter  was,  whether  the  maps  of  location,  filed 
by  the  Atlantic  and  Pacific  Railroad  Company  in  1871,  and 
which  were  accepted  by  the  Land  Department  as  sufficiently 
designating  that  company's  line  of  road,  under  the  act  of 
July  27, 1866,  were  valid  as  maps  of  definite  location.  The 
United  States  contended  that  they  were  maps  of  that  char- 
acter. The  Southern  Pacific  Company  contended  that  they 
were  not.  The  issue  so  made  was  determined  in  favor  of 
the  United  States.  In  this  case  the  United  States  insisted 
that,  it  having  been  so  determined,  and  the  lands  here  in  dis- 
pute being  within  the  limits  of  the  line  of  road  so  designated, 
it  was  not  open  to  the  Southern  Pacific  Company  to  ques- 
tion the  result  reached  in  the  suits  reported  in  146  U.  S. 
Such  maps,  it  was  claimed,  sufficiently  identified  the  lands 
granted  by  Congress  to  the  Atlantic  and  Pacific  Bailroad 
Company  by  the  act  of  1866,  and  were  therefore  valid  maps 
of  definite  location. 

Mr.  Joseph  H,  Choate  (with  whom  were  Mr.  J,  Hvbley 
Askton  and  Mr.  Cha/rles  H.  Tweed  on  the  brief)  for  appellants. 

The  lands  involved  in  this  suit  are  within  the  limits  which 
would  have  appertained  to  a  grant  to  the  Atlantic  and  Pacific 
upon  the  1872  route,  if  that  had  been  an  authorized  route,  and 
if  a  definite  location  had  been  duly  made  thereon  so  as  to 
attach  the  grant  to  specific  lands. 

I.  The  decrees  in  the  former  cases  decided  by  this  court 
in  1892,  146  U.  S.  570,  615,  are  not  conclusive  in  this  suit 
in  favor  of  the  United  States,  either  as  res  judicata^  or  as  an 
estoppel,  or  as  evidence. 

(a)  The  causes  of  action  are  different,  and  the  judgment  in  the 
former  action  can  operate  as  an  estoppel  only  as  to  the  point 
or  question  actually  litigated  and  determined,  and  not  as  to 
other  matters  which  might  have  been  litigated  or  determined, 
according  to  the  principle  emphatically  decided  by  this  court 


Digitized  by 


Google 


6  OCTOBER  TERM,  1897. 

Argument  for  Appellants. 

in  Cromwell  v.  Sac  County^  94  TJ.  S.  361 ;  Davis  v.  Brovm^ 
94  U.  S.  423 ;  Neabit  v.  Hwerside  Independent  Districty  144 
U.  S.  610 ;  Wilmington  <&  Weldon  Railroad  v.  AUbrook^  146 
IT.  S.  279,  302;  Keokuk  <&  Western  Bailroad  v.  Missouri, 
152  U.  S.  301,  314,  315;  Last  Chance  Mining  Co.  v.  Tyler 
Mining  Co.,  157  TJ.  S.  683,  687 ;  Roberts  v.  Northern  Pacific 
Railroad,  158  U.  S.  1,  27,  28,  29. 

The  main  question  or  point  presented  for  determination  in 
the  present  case  was  neither  litigated  nor  determined  in  the 
former  cases. 

We  ask  the  judgment  of  the  court  in  this  case  upon  new 
questions  of  law,  arising  upon  new  and  diflferent  facts. 

Stated  generally,  the  decision  of  the  court  in  the  former 
case  against  the  contention  of  the  defendants  was,  that,  not- 
withstanding the  fact  that  the  line  shown  upon  the  four  mapa 
of  the  Atlantic  and  Pacific  Company  was  a  line  from  the 
Needles  to  San  Francisco,  this  was  a  valid  designation  of  line 
between  the  Needles  and  San  Buenaventura,  and  was  not 
invalid  and  ineffectual  because  the  line  claimed  extended  from 
the  Needles  to  San  Francisco;  that  the  grant  to  the  Atlantic 
and  Pacific  Eailroad  Company  took  effect  upon  the  lands  in 
dispute  in  that  suit  by  relation  as  of  the  date  of  the  grant, 
when  (as  was  assumed  in  that  case)  that  company  filed  mapa 
of  definite  location  ;  that  therefore  the  subsequent  grant  to  the 
Southern  Pacific  did  not  embrace  those  lands,  but  they  were 
excluded  or  excepted  from  it,  so  that,  when  the  lands  in  Cali- 
fornia claimed  in  that  case  adjacent  to  the  unconstructed  por- 
tion of  the  Atlantic  and  Pacific  were  declared  forfeited  and 
restored  to  the  public  domain  by  the  act  of  Congress  of  1886, 
the  Southern  Pacific,  whose  grant  but  for  the  prior  grant  to 
the  Atlantic  and  Pacific  would  have  embraced  the  same  lands, 
took  nothing  under  its  grant  by  reason  of  the  forfeiture.  In 
passing  upon  the  above  questions  this  court  treated  the  Atlan- 
tic and  Pacific  Maps  of  1872  as  bona  fide  maps  of  definite  loca- 
tion. The  question  then  litigated  was,  whether  the  Atlantic 
and  Pacific  had  the  right  to  locate  a  line  to  San  Francisco,  or, 
if  not,  whether  the  locatiop  was  valid  between  the  Needlea 
and  San  Buenaventura. 
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Stated  generally,  the  claim  of  the  defendants  here  is  that 
the  Atlantic  and  Pacific  never  did  file  any  maps  of  definite 
location  of  a  railroad  in  California;  that  the  maps  which  they 
did  file,  indicating  in  a  rude  and  wholly  inaccurate  way  a  line 
opposite  the  lands  in  question  here,  were  in  no  sense  maps  of 
definite  location,  were  at  the  best  a  mere  general  designation 
of  route,  and  that  therefore  the  grant  to  the  Atlantic  and 
Pacific  never  did  attach  to  the  lands  within  the  withdrawal 
limits  opposite  this  line,  or  to  any  specific  lands  in  the  State 
of  California,  and  that  they  were  therefore  not  excluded  or 
excepted  from  the  grant'  of  1871  to  the  Southern  Pacific, 
which,  by  virtue  of  its  designation  of  general  route,  and  build- 
ing the  road,  and  filing  maps  of  definite  location,  became  the 
absolute  owner  of  the  lands  within  the  prescribed  limits  oppo- 
site thereto,  under  that  grant. 

Jt  is  thus  manifest  at  the  first  blush  that  the  question  of  the 
hona  fides  of  the  maps  of  the  Atlantic  and  Pacific,  as  maps  of 
definite  location,  and  the  hona  fides  of  any  claim  that  these 
should  be  so  regarded,  was  never  litigated  or  determined  in 
the  former  actions.  A  critical  analysis  of  the  proceedings, 
and  the  decision  in  the  former  actions,  makes  this  absolutely 
certain. 

The  three  objections  raised  by  the  defendants  to  the  valid- 
ity of  the  alleged  designation  of  the  Atlantic  and  Pacific  line 
were  overruled  by  the  court.  These  objections  were :  1.  That 
the  maps  were  filed  at  different  times,  in  sections,  of  segments 
of  its  proposed  route.  2.  That  these  maps  were  filed  in  the 
oflBice  of  the  Secretary  of  the  Interior  instead  of  the  General 
Land  Office;  and  3. (which  was  the  objection  mainly  relied 
upon).  That  the  route,  as  originally  designated,  ran  to  San 
Francisco  as  the  ultimate  objective  point,  instead  of  by  the 
most  eligible  and  practicable  route  from  the  Needles  to  the 
Pacific  Ocean,  as  prescribed  in  the  act. 

These  questions  as  to  the  validity  and  effectiveness  of  the 
designation  of  route  were  raised,  discussed  and  determined 
adversely  to  the  defendants. 

There  was,  however,  no  issue  in  that  case  as  to  whether  the 
maps  of  1872  were  or  were  not  valid  maps  of  definite  loca- 
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tion,  as  distinguished  from  maps  of  preliminary  looation  or 
designation  of  route. 

We  submit  that,  from  the  opinion  of  the  court  in  the  former 
actions,  it  is  beyond  dispute  that  the  point  now  raised  by  the 
defendants  appears  distinctly  not  to  have  been  litigated  or 
determined,  and,  the  cause  of  action  being  different  in  the 
present  action,  the  defendants  are  not  by  the  former  judg- 
ment precluded  from  maintaining  the  ground  on  which  they 
now  stand,  namely,  that  the  Atlantic  and  Pacific  Company 
never  did  locate,  that  is,  definitely  locate  its  line  west  of  the 
Colorado  Eiver,  and  that  the  grant  to  that  company  never 
did  take  effect  upon  the  lands  in  suit,  or  any  other  specific 
lands  in  the  State  of  California,  and  that  there  is  therefore 
nothing  to  interfere  with  the  passage  of  the  title  to  the 
Southern  Pacific  Company. 

(J)  But  if  we  look  behind  the  final  decision  in  the  court  of 
last  resort  to  the  pleadings  as  set  forth  in  the  former  cases, 
we  shall  find  that  the  point  now  relied  on  was  not  then  put 
in  issue  or  raised,  which  is  fatal  to  any  claim  of  res  judicata 
or  estoppel.  CromweU  v.  SaCy  94  U.  S.  353  ;  DaA)i8  v.  Brown^ 
94  U.  S.  428 ;  Johnson  Co.  v.  Wharton,  152  U.  S.  261.  A 
judgment  against  a  plaintiff  who  would  have  had  to  establish 
several  facts  to  maintain  his  case,  is  not  an  estoppel  as  to  any 
specific  fact,  unless  that  specific  fact  was  actually  litigated. 
Long  V,  Baugas,  2  Ired.  (Law),  290 ;  Angel  v.  Holliater,  38 
N.  T.  378. 

It  appears  from  the  pleadings  in  that  suit  that  there  was 
no  claim  on  the  part  of  the  complainant  that  the  maps  re- 
ferred to  were  maps  of  definite  location,  but  that  they  were 
merely  maps  designating  a  general  route ;  that  the  defendant 
claimed  that  these  maps  did  not  have  the  effect  of  properly 
locating  the  road  under  the  act  and  giving  title  to  the  Atlan- 
tic and  Pacific,  not  because  they  were  not  in  fact  maps  of 
definite  location,  were  not  filed  or  approved  as  such,  were  not 
hona  fide  maps  at  all,  or  because  the  contents  of  the  cer- 
tificates appended  to  the  maps  were  false,  but  for  the  reasons 
that  they  were  filed  in  sections,  and  when  all  the  sections 
were  filed  showed  a  proposed  route  to  San  Francisco  (which 
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was  claimed  to  be  a  wholly  unauthorized  line)  instead  of  a 
line  from  the  Needles,  by  the  most  practicable  and  eligible 
route  to  the  Pacific,  which  the  act  contemplated  and  ex- 
pressly prescribed.  These  were  the  points  in  respect  to  the 
maps,  and  the  only  points  which  were  litigated  and  judicially 
determined  in  the  case. 

It  distinctly  appears  that,  under  the  issues  framed  in  the 
former  actions,  only  questions  of  law  were  litigated  and  deter- 
mined, and  no  issue  of  fact  as  to  whether  the  Atlantic  and 
Pacific  Company  ever  filed  maps  of  definite  location  was 
tried  or  actually  litigated  at  alL  Yet  the  real  question  of 
fact  now  presented  was  not  in  any  way  before  the  court ;  and, 
although  all  the  questions  of  law  involved  in  the  former  cases 
are  here  involved,  there  is  also  here  in  this  action  a  new  issue 
of  fact  as  to  the  character  and  bona  fides  of  the  maps  filed, 
and  a  new  question  of  law  as  to  the  effect  of  their  character 
or  of  their  falsity. 

It  is  quite  true,  as  pointed  out  by  this  court  in  its  opinion 
in  the  prior  cases,  that  the  purpose  of  the  litigation  by  the 
Gk>vemment  was  to  procure  an  adjustment  and  determination 
of  the  extent  of  its  grant  to  the  Southern  Pacific  Railroad 
Company,  and,  if  it  had  included  all  the  land  covered  by  the 
grant  in  the  same  suit,  the  adjudication  would  necessarily 
have  been  final.  If  all  the  eggs  had  been  put  into  one 
basket,  the  company  through  undue  confidence  in  the  safety 
of  its  position,  or  its  slip  in  respect  to  ascertaining  where  the 
real  strain  existed,  might  have  lost  all ;  but,  as  only  a  portion 
were  put  at  risk  in  the  former  cases,  it  is  entitled  to  save  the 
rest.  While,  of  course,  the  court  did  decide,  upon  the  plead- 
ings and  evidence  before  it  in  those  cases,  that  the  lands  were 
lost  to  the  Southern  Pacific  on  account  of  the  vesting  of  title 
in  the  Atlantic  and  Pacific,  it  made  such  decision  only  as  to 
the  lands  which  were  involved  in  that  controversy.  While 
assuming  (as  it  was  entitled  to  do  in  that  case)  that  a  good  and 
sufficient  map  of  definite  location  was  filed  by  the  Atlantic 
and  Pacific  Company,  it  is  certainly  demonstrable  from  the 
record  and  the  opinion  that  it  did  not  bold  it  to  be  good 
and  sufficient   against  objections  not  then  presented,   and 
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which  are  now  raised  for  the  first  time  upon  wholly  new 
evidence. 

The  proposition  that  this  court  in  the  former  actions  in  de- 
ciding that  the  title  vested  in  the  Atlantic  and  Pacific,  and 
under  them  in  the  complainant,  necessarily  decided  every  fact 
and  every  question  of  law  involved  in  the  title,  is  true  only  in 
respect  to  the  title  of  the  lands  there  in  controversy ;  and,  if 
we  are  right  in  claiming  that  a  suit  for  these  lands  is  another 
cause  of  action,  the  proposition  has  no  relevancy  here.  East- 
man  v.  Cooper^  15  Pick.  276 ;  Sawyer  v.  Woodbury^  7  Gray, 
499,  502;  King  v.  Chase^  15  New  Hampshire,  9. 

{c)  No  estoppel  by  former  judgment  can  arise  until  the  former 
judgment  is  pleaded,  provided  there  is  an  opportunity  to  plead 
it.  The  Government  has  not  seen  fit  to  plead  any  former 
adjudication  as  an  estoppel,  although  it  had  ample  opportu- 
nity so  to  do  in  this  cause.  An  estoppel  by  a  former  judg- 
ment  must  be  pleaded,  if  there  is  an  opportunity  to  plead  it^ 
and  the  failure  to  plead  it,  if  there  is  an  opportunity  to  plead 
it,  waives  the  estoppel.  Fanning  v.  Ilihemia  Ins.  Co,^  37 
Ohio  St.  344;  Orey  v.  Pingry^  17  Vermont,  419,  44  Am. 
Dec.  345;  Blood  v.  Marcuae^  38  California,  590;  Isaacs  v. 
Clark,  12  Vermont,  692,  36  Am.  Dec.  372 ;  Hanson  v.  Buch 
ner,  4  Dana,  251 ;  Olenn  v.  Priest,  48  Fed.  Rep.  19. 

The  same  rule  applies  to  estoppel  by  written  contract. 
Mahury  v.  Louisville  de  JeffersonviUe  Ferry  Co.,  60  Fed.  Rep. 
645;  Wood  v.  Austram,  29  Indiana,  177;  RoVbvns  v.  Magee, 
76  Indiana,  381 ;  Cole  v.  Lafontaine,  84  Indiana,  446 ;  Stewart 
V.  Becky  90  Indiana,  458. 

It  having  been  shown  that  a  former  judgment  is  not  an 
estoppel  unless  pleaded,  provided  there  is  an  opportunity  to 
plead  it,  the  question  arises:  Was  there  an  opportunity,  in 
this  case,  to  plead  the  former  judgment? 

Rule  45  of  the  Rules  of  Equity  provides:  "No  special  repli- 
cation to  any  answer  shall  be  filed.  But  if  any  matter  alleged 
in  the  answer  shall  make  it  necessary  for  the  plaintiff  to 
amend  his  bill,  he  may  have  leave  to  amend  the  same  with  or 
without  the  payment  of  costs,  as  the  court  or  a  judge  thereof 
may  in  his  discretion  direct." 
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The  appellees  here,  plaintiffs  below,  availed  themselves  of 
the  provisions  of  Rule  45 ;  obtained  leave  of  the  court  to,  and 
did,  amend  their  bill  September  25,  1891.  The  defendant's 
answer  to  this  amended  bill,  filed  June  12,  1893,  set  up  title 
in  them  for  these  lands  in  virtue  of  its  land  grants  from  Con- 
gress; specially  pleaded  that  the  Atlantic  and  Pacific  Com- 
pany did  not  definitely  locate  its  railroad  in  California,  and 
that  the  maps  filed  by  it  were  fraudulent  pretences ;  but  the 
plaintiffs  did  not,  by  amended  bill,  plead  the  former  judgment, 
as  they  might  have  done.  There  can  be  no  doubt,  therefore, 
that,  although  the  plaintiffs  did  not  plead  the  former  judg- 
ment, they  had  full  opportunity  to  plead  it. 

The  provisions  of  Section  101  of  the  Ohio  code  closely 
resemble  Rule  45  of  the  Rules  of  Equity.  It  provides,  how- 
ever, that  the  plaintiff  may  reply  by  answer  to  the  new  mat- 
ter set  up  by  the  defendant,  while  Rule  45  provides  that  the 
plaintiff  may  reply  to  such  new  matter  by  amendment  of 
the  bill.  In  the  case  of  Fanning  v.  Ins.  Co,^  27  Ohio,  344,  the 
single  question  was  submitted  and  determined  whether  the 
plaintiff  might  introduce  in  evidence  a  former  judgment  be- 
tween the  same  parties,  upon  the  same  demand  and  cause  of 
demand,  the  plaintiff  having  answered  without  pleading  the 
former  judgment.  The  court,  in  deciding  the  case,  said: 
"The  former  adjudication  is  new  matter,  which  the  Code 
Practice  requires  should  be  pleaded.  It  is  matter  expostfacto^ 
and  should  be  specially  pleaded,  so  that  the  court  may,  as 
matter  of  law,  determine  as  to  its  effect.  This  was  the  settled 
rule  at  common  law  whenever  there  was  an  opportunity  to 
plead  such  former  adjudication.  The  code  having  furnished 
that  opportunity  to  plead  it,  we  think  the  record  was  inad- 
missible as  evidence." 

In  the  case  of  Wilson  v.  Stolley^  4  McLean,  275,  the  court 
distinctly  held  that  under  Rule  45  the  matter  which  at  com- 
mon law  should  be  set  up  by  replication  must  be  set  up  by 
amendment  to  the  bill ;  and  at  page  277  said :  "  The  45th 
rule  of  chancery  practice  declares  that  *  no  special  replication 
to  any  answer  shall  be  filed.  But,  if  any  matter  alleged  in 
the  answer  shall  make  it  necessary  for  the  plaintiff  to  amend 
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his  bill,  he  may  have  leave  to  amend  the  same.'  As  a  special 
replication  is  not  allowed,  the  question  of  abandonment  can 
only  be  brought  before  the  court  by  an  amendment  of  the 
bill." 

The  sense  of  all  which  is  that,  wheresoever  the  plaintiff  was 
formerly  required  to  present  matters  by  replication,  he  is  now 
required  by  Eule  45  to  present  such  matters  by  amendment 
to  the  bill ;  and,  failing  so  to  present  such  matters,  he  cannot 
be  heard  in  evidence  as  to  them. 

(d)  Another  rule  well  settled  in  respect  to  estoppel  by 
former  judgment  is  that,  if  such  estoppel  exists,  it  may  be 
waived  by  the  plaintiff's  introduction  of  evidence  as  to  the 
truth  of  the  matters  claimed  to  have  been  decided  in  the 
former  case. 

The  plaintiff  in  this  case  has  introduced  proof  of  facts  upon 
which  the  former  adjudication  was  determined.  It  therefore 
cannot  rely  upon  the  judicial  adjudication  of  the  issue  by  way 
of  estoppel  in  the  former  cases. 

The  necessary  legal  effect  of  the  estoppel  is  to  preclude  all 
inquiry  as  to  the  truth  of  the  matter  determined,  and  when  a 
party  who  is  entitled  to  set  up  an  estoppel  does  open  inquiry 
into  the  truth  of  the  matter,  he  cannot  complain  that  the 
other  party  pursues  it  without  regard  to  the  estoppel. 

If  the  plaintiff  lets  down  the  bar  of  the  estoppel,  he  must 
permit  the  defendant  to  follow  his  lead  into  the  field  of  evi- 
dence. Megerle  v.  Ashe^  33  California,  74;  Philadelphia^ 
Wilmington  &c.  Railroad  v.  Howard^  13  How.  307;  Maok 
V.  Levy,  60  Fed.  Rep.  751. 

And  to  the  same  effect  will  be  found  the  decision  in  the 
case  of  Kilheffer  v.  Herr,  17  Serg.  &  Rawle,  319,  17  Am. 
Dec.  661. 

The  Circuit  Court,  in  determining  this  case,  ignored  the 
former  decision,  and  upon  the  main  issue  found  substantially 
that  the  Atlantic  and  Pacific  Company  never  did  definitely 
locate  its  railroad  in  California,  and  found  the  same  maps 
which  were  before  the  Supreme  Court  in  the  former  case  to 
be  fraudulent  pretences,  which  amounted  at  most  to  but  a 
general  designation  of  its  contemplated  route.    Upon  these 
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findings  of  facts,  as  will  be  shown  later,  the  decree  should 
have  been  for  appellants.  And  it  follows  that  had  the  appel- 
lees relied  on  an  estoppel  the  decree  would  have  been  against 
them,  because  the  court  could  not  have  reached  the  facts 
without  first  finding  against  the  estoppel.  So,  in  either  event, 
whether  the  plaintiffs  relied  on  the  estoppel  or  on  the  truth 
of  the  matters,  the  decree  should  have  been  against  them. 

This,  it  seems  to  us,  fully  disposes  of  the  influence  of  the 
former  case  upon  this  —  considered  as  to  each  and  every  re- 
lationship which  a  former  suit  can  sustain  to  a  subsequent 
suit. 

II.  The  evidence  contained  in  the  record  now  before  the 
court  conclusively  shows  that  the  basis  of  fact  on  which  this 
court  rested  its  judgment  in  the  former  actions  never  existed, 
and  that  in  truth  the  Atlantic  and  Pacific  Railroad  Company 
never  did  definitely  fix,  or  definitely  locate,  the  line  of  its 
road  west  of  the  Colorado  River,  and  never  filed  a  map  of 
definite  location  in  California ;  that  the  maps  which  it  did  file 
in  1872,  showing  the  route  of  a  proposed  line  opposite  the 
lands  in  controversy  in  this  suit,  were  not  maps  of  definite 
location,  but  were  at  best  only  maps  designating  a  general 
route. 

As  a  consequence,  we  insist  with  confidence  that  the  grant 
to  the  Atlantic  and  Pacific  Company  never  did  take  effect ; 
never  did  attach  to  the  lands  in  suit  or  to  any  other  lands  in 
California ;  and  that,  therefore,  in  accordance  with  the  prin- 
ciples laid  down  in  the  former  decision,  the  lands  passed  to 
the  Southern  Pacific  Railroad  Company  under  its  grant  upon 
the  construction  of  its  road,  and  the  filing  of  maps  showing 
its  constructed  line. 

(a)  There  can  be  no  question  as  to  what  the  law  requires 
to  constitute  a  definite  location  under  a  railroad  land  grant, 
which  shall  have  the  effect  of  specifically  locating  the  line  of 
the  road  from  which  the  measurement  of  the  alternate  sec- 
tions granted  shall  be  made. 

The  object  of  the  Government  in  making  a  land  grant  in 
every  case  is  to  secure  the  building  of  the  railroad  as  a  public 
object ;  the  lands  granted  are  in  each  case  to  be  in  alternate 
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sections  immediately  adjacent  to  the  railroad  as  it  shall  finally 
be  constructed ;  and,  until  the  precise  line  on  which  the  rail- 
road is  to  be  built  is  definitely  determined  by  the  company 
and  communicated  to  the  Government,  the  grant  is  a  mere 
float. 

The  route  of  the  railroad  is  considered  to  be  definitely  fixed 
when  "  the  necessary  determinative  lines  have  been  fixed  on 
the  face  of  the  earth,"  that  is  to  say,  when  the  company  has 
made  its  preliminary  and  final  surveys,  staked  its  line  upon 
the  ground,  and  communicated  to  the  Government,  by  filing 
a  map  of  the  same,  its  final  determination  as  to  the  precise 
line  upon  which  the  road  is  to  be  built.  It  is  only  when  this 
has  been  done  that  the  line  of  the  road  is  definitely  fixed. 

It  is  settled  by  Kansas  Pacific  Railway  v.  Dunmeyer^  113 
U.  S.  629,  and  Sioux  Oily  i&c.  Land  Co.  v.  Griffey,  143  U.  S. 
32,  that  a  definite  location  is  the  result  of  an  actual  examina- 
tion and  survey  of  the  route,  and  the  fixing  of  determinative 
lines  on  the  face  of  the  earth  ;  locating  it  over  the  vctry 
ground  on  which  it  is  intended  to  build  the  railroad.  The 
term  cannot  be  satisfied  by  a  line  drawn  at  random  over  the 
face  of  the  country,  without  regard  to  mountains  or  valleys, 
or  the  other  features  of  topography  by  which  the  practica- 
bility of  a  route  can  be  determined. 

(5)  The  rule  that  land  grants  do  not  attach  to  any  specific 
lands  at  any  time  prior  to  the  definite  location  of  the  line, 
applies,  in  all  its  force,  to  the  grant  made  to  the  Atlantic  and 
Pacific  Railroad  Company  by  the  act  of  July  27,  1866 ;  and 
if,  as  we  claim  is  clearly  shown  by  the  evidence  in  this  case, 
the  Atlantic  and  Pacific  road  was  never  definitely  located, 
the  grant  to  that  company  never  vested  or  became  attached 
to  any  specific  lands,  but  remained  a  float  until  the  passage  of 
the  forfeiture  act,  which  terminated  its  existence  even  as  a 
float. 

{c)  Considering  it  then  as  settled  for  all  purposes  of  the 
case  that  a  bona  fide  map  of  definite  location  adopted  by  the 
company  as  its  finally  and  definitely  fixed  line  of  road,  from 
which  there  would  be  no  change  without  legislative  consent, 
was  the  essential  and  indispensable  thing  by  which  only  the 
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grant  to  the  Atlantic  and  Pacific  Company  could  attach  to 
the  lands,  if  it  could  attach  at  all  before  actual  construction, 
we  submit  that  it  is  conclusively  established  by  the  evidence 
in  this  case  that  no  such  map  ever  existed  or  was  filed,  no 
definite  location  was  adopted  by  the  company,  and  no  such 
definite  location  was  approved  by  the  Secretary  of  the  Inte- 
rior, and  that  therefore  no  title  to  the  lands  in  dispute  ever 
vested  in  that  company ;  but,  coming  within  the  terms  of  the 
grant  to  the  Southern  Pacific,  they  became  its  property  upon 
the  construction  of  its  road  and  the  filing  of  its  maps  of  defi- 
nite location  as  the  construction  proceeded. 

By  the  act  of  1866  the  Atlantic  and  Pacific  was  authorized 
to  construct  a  continuous  railroad  from  Springfield,  Missouri, 
by  the  route  laid  down  in  the  act,  to  the  Colorado  River,  at 
such  point  as  might  be  selected  by  that  company  for  crossing, 
and  thence  by  the  most  practical  and  eligible  route  to  the 
Pacific  Ocean  ;  and  by  the  same  act  the  Southern  Pacific  was 
authorized  to  connect  with  the  Atlantic  and  Pacific  road  at 
or  near  the  boundary  line  of  the  State  of  California,  and  to 
build  a  railroad  thence  to  San  Francisco.  Construing  together 
the  language  of  the  two  authorizations  given  to  the  different 
companies  by  the  same  act,  the  obvious  intent  and  purpose 
was  that  the  Southern  Pacific  should  build  from  the  point  of 
junction  to  San  Francisco.  The  Atlantic  and  Pacific  should 
do  no  such  thing,  but  should  build  across  westerly  by  the 
most  eligible  route  to  the  Pacific. 

Assuming,  however,  that  the  Atlantic  and  Pacific  was,  by 
the  act  of  1866,  authorized  to  build  from  the  Colorado  River 
to  the  Pacific  Ocean  over  the  lands  in  controversy  (instead 
of  by  the  more  natural  route  through  Cajon  Pass  since 
adopted  in  the  interest  of  the  Atchison  Company,  or  the 
more  southerly  route  to  San  Diego),  it  had  done  nothing 
towards  building  there,  and  indicated  no  purpose  to  build 
there  till  a  year  after  the  time  when  the  Southern  Pacific,  on 
the  3d  of  April,  1871,  filed  its  map  of  general  route,  desig- 
nating its  line  under  the  Texas  Pacific  act  from  Tehachapa 
Pass,  by  way  of  Los  Angeles,  to  Yuma,  on  the  Colorado  River, 
the  point  at  which  it  was  intended  that  the  Texas  Pacific 
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should  cross  that  river.  In  fact,  up  to  that  time  the  Atlantic 
and  Pacific  had  only  built  from  50  to  75  miles  in  the  far 
distant  State  of  Missouri,  and  even  that  was  sold  out  under 
foreclosure  to  another  company  in  1876. 

The  line  so  designated  by  the  Southern  Pacific  Company 
passed  through  the  lands  now  in  controversy,  and  that  com- 
pany afterwards  proceeded  in  good  faith  to  construct  its 
railroad  substantially  on  the  general  route  so  designated; 
and,  as  the  work  proceeded,  successive  sections  were  duly 
examined  by  commissioners  appointed  by  the  President  and 
their  reports  accepted  by  him. 

The  company  entered  into  possession  of  the  lands  (so  far  as 
there  was  any  actual  possession  of  the  lands),  mortgaged  and 
sold  them,  and,  as  rapidly  as  the  circumlocution  of  the  Interior 
Department  would  admit,  received  patents  therefor. 

Under  the  act  of  1866,  the  Southern  Pacific  had  also  desig- 
nated the  general  route  of  its  road  from  the  junction  point 
with  the  Atlantic  and  Pacific  on  the  Colorado  River  to  San 
Francisco,  all  with  the  due  approval  of  the  Government ;  and, 
although  controversy  arose  in  the  Interior  Department  as  to 
whether  the  line  designated  by  the  Southern  Pacific  was 
authorized  by  the  state  law,  that  matter  was  definitely  set- 
tled by  the  action  of  Congress  by  the  joint  resolution  of  June 
28,  1870,  authorizing  it  expressly  to  construct  its  railroad  on 
the  route  indicated  by  its  map  of  general  route. 

The  Atlantic  and  Pacific  gave  no  sign  of  any  purpose  of 
building  in  California  at  all  for  three  years  and  two  months 
after  the  passage  of  the  act  of  1866,  by  which  the  two  com- 
panies had  been  authorized  to  build  on  their  respective  routes 
from  the  Colorado  River  westward.  Then,  finding  that  the 
Southern  Pacific  had  not  only  filed  its  map  of  general  route 
from  the  boundary  line  to  San  Francisco,  but  was  engaged 
in  the  actual  and  rapid  construction  of  its  road  upon  the  line 
so  designated,  it  began  its  dog-in-the-manger  policy,  which, 
from  that  time,  it  uniformly  pursued  in  respect  to  the  Southern 
Pacific  by  filing  the  map  of  1869,  designating  its  general  route 
from  the  point  of  crossing  on  the  Colorado  River,  not  by  the 
most  practicable  and  eligible  route  te  the  Pacific  Ocean,  but 
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straight  upon  the  track  of  the  Southern  Pacific  to  San  Fran- 
cisco. The  plat  so  filed  showed  the  same  line  as  that  shown 
upon  the  map  of  general  route  of  the  Southern  Pacific,  on 
which  the  latter  company  had  for  two  years  been  building. 
That  is  to  say,  a  line  through  the  Tehachapa  Pass  running 
east  of  Tulare  Lake,  and  then  across  to  the  northward  oT  the 
lake,  and  running  through  the  coast  range  of  mountains  to 
San  Francisco. 

This  map  was  duly  certified  by  the  president  of  the  com- 
pany as  designating  the  line  of  the  Atlantic  and  Pacific,  and 
upon  it  the  company  claimed  the  land  grant  along  the  line 
accordingly. 

Secretary  Cox,  with  whom  the  map  was  filed,  rejected  it, 
declaring  that  he  could  not  recognize  the  claim  of  the  Atlantic 
and  Pacific  Kailroad  Company  to  the  reservation  of  lands 
upon  the  route  in  question,  because  the  act  already  cited,  upon 
which  the  company  relied,  did  not,  as  he  construed  it,  give 
them  a  route,  or  make  them  a  grant  of  lands,  from  the  Colo- 
rado Eiver  to  San  Francisco  at  all. 

So  matters  stood  for  two  years  and  a  half  more,  the 
Southern  Pacific  vigorously  prosecuting  the  work  of  build- 
ing ;  the  Atlantic  and  Pacific  neither  doing  anything  in  the 
way  of  building,  nor  manifesting  any  intention  of  build- 
ing, westward  from  the  Colorado  Eiver  in  either  direction, 
either  to  San  Francisco  or  by  the  most  practicable  route  to 
the  Pacific. 

{d)  And  now  we  come  to  the  facts  in  respect  to  the  maps  of 
1872,  which  do  involve  the  lands  in  controversy,  and  the  court 
will  perceive  that  it  was  but  another  step  in  the  same  dog-in- 
the-manger  policy  of  the  Atlantic  and  Pacific. 

By  this  time  it  was  pretty  clear  that  the  Atlantic  and 
Pacific  would  never  build  in  California,  but  it  hoped  to  defeat 
the  Southern  Pacific,  which  was  building  on  the  line  desig- 
nated for  it  by  the  act  of  1871.  It  now  for  the  first  time 
designated  a  route,  which  was  far  remote  and  wholly  distinct 
from  its  route  of  1869. 

Starting  from  the  Needles,  the  point  of  junction,  at  the 
crossing  of  the  Colorado  River,  it  ran  westerly  to  San  Buena- 
voL.  cLxvm — ^2 
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Ventura  on  the  coast,  and  thence  by  a  route  west  of  the  coast 
range  of  mountains  to  San  Francisco. 

We  claim  in  this  suit  that  this  route  of  1872  was  an  un- 
authorized route,  and  that  it  was  never  adopted  as  a  definite 
location  of  the  Atlantic  and  Pacific  so  as  to  vest  in  the  com- 
pany title  to  any  specific  lands. 

Assuming  that  the  point  that  it  was  an  unauthorized 
route  in  toto  and  in  all  its  parts,  because  it  proceeded 
from  the  junction  point  to  San  Francisco  (the  route  which 
had  been  expressly  reserved  for  the  Southern  Pacific),  has 
been  settled  adversely  to  our  claim  by  the  previous  deci- 
sion of  the  court  in  146  U.  S.,  we  come  to  the  proofs  which 
demonstrate  that  the  lino  shown  upon  the  1872  maps  was 
never  adopted  as  the  definite  location  of  the  Atlantic  and 
Pacific. 

The  maps  running  from  the  western  boundary  of  Mis- 
souri to  the  eastern  boundary  of  California  are  all  maps 
which,  so  far  as  the  maps  themselves  are  concerned,  are  of 
the  character  of  maps  of  definite  location;  but  the  first  or 
most  easterly  of  these  maps  is  the  only  one  which  was  ten- 
dered by  the  company  as  a  map  of  definite  location.  The 
map  from  the  Missouri  state  line  to  the  mouth  of  Kingfisher 
Creek  was  tendered  and  received  as  a  map  of  definite  loca- 
tion ;  but,  after  this  map  was  so  tendered  and  filed,  the  sub- 
ject whether  the  maps  should  be  tendered  as  maps  merely 
designating  the  line  of  the  road  or  as  maps  of  definite  location 
obviously  received  careful  consideration  from  the  company 
and  its  counsel,  and  it  was  determined  that  they  should  there- 
after be  tendered  merely  as  maps  of  designation  of  line,  and 
this  was  done.  The  obvious  purpose  of  this  method  of  char- 
acterizing the  maps  was  to  secure  withdrawal  without  com- 
mitting itself  to  definite  location,  and  thus  leave  open  the 
opportunity  for  a  subsequent  change  of  route  as  between  the 
company  and  the  Government. 

Coming  to  the  map  on  which  the  present  controversy 
mainly  turns,  it  appears  that  it  was  not  presented  by  the 
company  to  the  Interior  Department  at  all  as  a  map  of  defi- 
nite location  by  which  the  company  intended  to  be  forever 
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bound  and  from  which  it  could  not  change  without  legislative 
consent,  but  merely  as  a  map  of  designation  of  route. 

We  submit,  therefore,  as  to  the  characterization  of  the  map 
by  the  company  in  presenting  it  to  the  Secretary,  that  it  was 
presented,  not  as  a  map  of  definite  location,  but  purposely  and 
in  pursuance  of  a  settled  policy  as  a  map  of  general  route  and 
nothing  else. 

This  mode  of  designation  obviously  left  it  open  to  the 
company  afterwards  to  claim  the  right  to  diverge  from  the 
route  designated,  and  carry  a  divergence  of  the  land  grant 
with  it. 

Again,  the  character  of  the  map  itself  must  be  looked  to  as 
an  important  element  in  determining  whether,  by  its  filing,  it 
could  secure  the  attachment  of  the  grant  to  the  lands,  and 
vest  the  title  in  the  company  by  relation  as  of  the  date  of  the 
act,  and,  therefore,  the  actual  facts  as  proved  in  respect  to 
this  particular  map  are  of  the  utmost  importance  for  the  con- 
sideration of  the  court. 

This  map  is  characterized  by  the  company  itself  in  trans- 
mitting it  to  the  Department  as  a  map  designating  the  line  or 
route  of  the  railroad  over  the  lands  in  question. 

It  partakes  upon  its  face  in  no  sense  or  manner  of  the  char- 
acter of  a  map  of  definite  location.  It  neither  shows  the 
topography  of  the  country  nor  the  relation  of  the  proposed 
railroad  to  any  of  the  features  of  topography,  nor  to  the 
natural  objects  along  the  line  of  route. 

It  is  upon  its  face  merely  a  map  of  general  route,  showing 
a  general  route  somewhere  nearly  on  the  course  of  which  a 
road  might  be  thereafter  definitely  located  and  constructed, 
and  it  served  none  of  the  purposes  of  a  map  of  definite  loca- 
tion, for  no  man  could  follow  it  with  map  in  hand  and  dis- 
cover where  the  road  would  be  built;  and  the  line  itself, 
indicated  by  the  route  applied  to  the  earth's  surface,  shows  a 
line  running  recklessly  over  hills  and  mountain  tops,  regard- 
less of  topography,  and  one  not  possible  for  any  engineers  or 
responsible  officers  of  railroad  companies  to  have  attempted 
to  adopt  as  a  line  of  definite  location. 

Compared  with  the  maps  of  definite  location  previously 
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presented  by  the  company,  it  appears  at  once  to  be  a  wholly 
different  thing. 

No  resolution  of  the  company,  no  certificate  of  its  engineer, 
could  convert  such  a  map  from  what  it  is  into  a  map  of  defi- 
nite location,  and,  as  Mr.  Hillyer's  letter  shows,  it  was  actu- 
ally tendered  by  the  company  to  the  Government,  not  as  a 
map  of  definite  location,  but  as  a  map  of  general  route.  By 
a  clerical  error,  misled,  perhaps,  by  the  certificate  of  the 
engineer  appended  to  this  map,  as  this  court  was  misled  on 
the  former  hearing,  the  Secretary,  in  acknowledging  the 
receipt  of  it  (or  the  Secretary's  clerk  in  drafting  the  letter  for 
the  Secretary  to  sign  acknowledging  the  receipt  of  it),  by  such 
clerical  error  referred  to  it  as  a  map  of  definite  location.  This 
clerical  error,  as  has  clearly  been  shown,  was  corrected  in  the 
Secretary's  office,  probably  upon  the  suggestion  of  the  at- 
torney of  the  company,  made  after  his  receipt  of  the  errone- 
ous letter ;  but,  as  a  similar  letter  referring  to  it  as  a  map  of 
definite  location  was  sent  by  him  to  the  Commissioner  of  the 
Land  Office,  that  officer,  perhaps,  proceeded,  before  the  cleri- 
cal error  was  corrected  in  the  letter  to  him  upon  the  subject, 
to  communicate  it  to  his  subordinate  officials  as  a  map  of 
definite  location. 

It  was  impossible  that  the  company  or  its  engineers,  or  its 
attorneys,  could  have  intended  to  commit  the  company  irre- 
trievably to  the  particular  location  of  its  line  or  road  indicated 
on  the  map. 

As  between  the  Secretary  of  the  Interior  and  the  company 
they  were  unquestionably  regarded  and  treated  as  maps  of 
general  route,  and  not  of  definite  location,  and  the  subsequent 
correspondence  between  the  company  and  the  Secretary  of 
the  Interior  proceeded  upon  the  same  view. 

The  character  or  quality  of  the  maps  as  tendered  by  the 
company  and  received  by  the  Secretary  as  maps  of  general 
routes  are  unequivocally  shown  by  the  letter  of  Hillyer  of 
March  8, 1872,  tendering  them,  and  the  letter  of  the  Secretary 
of  the  9th  of  March  acknowledging  its  receipt  in  the  form 
in  which  that  letter  was  finally  framed  in  the  Department, 
agreeing  with  the  letter  of  Hillyer  tendering  them.    In  the 
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former  case  in  this  court  the  map  was  assumed  to  be  a  map  of 
definite  location  from  the  false  certificate  thereon,  and  from 
the  uncorrected  copy  of  the  Secretary's  letter  of  March  9, 
which  was  in  evidence,  and  the  references  in  the  subordinate 
branches  of  the  Land  Ofl9ce  to  the  map  as  being  a  map  of 
definite  location,  which  was  due  to  the  failure  to  completely 
correct  the  error  in  all  the  copies  of  the  letter  referred  to. 

But  since  the  decision  in  the  former  case  a  great  mass  of 
additional  evidence  in  respect  to  Map  No.  31  has  been  taken, 
which  demonstrates  it  to  have  been  in  fact,  as  it  was  presented 
and  received,  and  as  it  appears  upon  its  face  to  be,  not  a  map 
of  definite  location  at  all,  but  at  best  only  a  map  of  genersd 
route  and  even  in  that  character  can  hardly  be  treated  as  filed 
in  good  faith ;  for  if,  as  this  court  in  the  Northern  Pacific  oase^ 
119  U.  S.  55,  insisted  they  ought  to  do,  the  officers  of  the 
Land  Department  had  '^  exercised  supervision  of  the  matter  so 
as  to  require  good  faith  on  the  part  of  the  company  in  desig- 
nating the  general  route,  and  not  to  accept  an  arbitrary  and 
capricious  selection  of  the  line,  irrespective  of  the  character  of 
the  country  through  which  the  road  is  to  be  constructed,"  this 
Map  No.  31  would  necessarily  have  been  rejected ;  for,  if  not 
fraudulent,  it  is  certainly  nothing  more  than  an  arbitrary  and 
capricious  selection  of  a  line  irrespective  of  the  character  of 
the  country  over  which  the  road  was  to  be  constructed. 

The  War  Department  itself  has  issued  an  authentic  topo- 
graphical map  which  includes  a  considerable  portion  of  Cali- 
fornia, covered  by  the  lines  shown  on  Map  31,  and,  as  the 
record  shows,  the  line  shown  upon  this  Atlantic  and  Pacific 
Map  31  has  been  laid  down  in  red  upon  the  Government 
topographical  map,  especially  in  the  vicinity  of  the  Soledad 
Canon,  with  the  result  of  demonstrating  beyond  all  doubt, 
or  possibility  of  doubt,  that  the  route  shown  on  Map  31  does 
not  follow  the  valley  at  all,  but  zigzags  across  it  into  hills 
and  mountains  where  no  railroad  could  possibly  be  built. 

It  affords  a  mathematical  demonstration  that  this  route 
never  could  have  been  laid  down  or  designed,  or  tendered 
or  received,  as  anything  but  a  map  of  general  route. 

But  further  than  this,  before  the  existence  of  this  Qovem- 
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ment  topographical  map  was  known  by  the  defendants,  the 
chief  engineer  of  the  Southern  Pacific  Eailroad  Company 
took  Map  No.  31,  and  followed  it  on  the  ground  in  the  vicin- 
ity of  the  Soledad  Canon,  and  ran  his  levels  to  show  the 
vertical  position  of  the  points  on  the  line  in  reference  to  the 
sea  level.  The  result  of  this  scientific  examination  showed 
that  to  build  a  railroad  on  the  line  would  be  impossible  for 
any  practical  purpose,  and  that  no  railroad  engineer  could 
have  made  such  a  survey  for  it. 

It  further  appears  by  the  same  evidence  that  the  few  towns, 
villages  or  places  purporting  to  be  named  on  this  Atlantic  and 
Pacific  map  are  out  of  their  proper  positions  —  both  in  lati- 
tude and  longitude  —  and  not  slightly  out,  but  miles  and 
miles  out,  and  all  attempts  to  adapt  or  shift  the  map,  so  as 
to  bring  one  place  into  proper  position,  threw  all  other  places 
all  the  more  out  of  position. 

It  neither  followed  elevations  nor  depressions,  nor  rivers, 
nor  plains,  but  jumped  at  random  from  hill  top  to  mountain 
top  and  across  valleys. 

It  necessitated  grades  wholly  impossible  in  engineering, 
and  in  some  instances  from  one  quarter  to  fully  one  half  a 
mile  to  the  mile,  or  ten  times  as  steep  a  grade  as  is  known 
in  use  for  the  ordinary  steam  locomotive. 

The  court  upon  an  examination  of  these  proofs  cannot 
but  conclude  that  no  competent  engineer  or  honest  company 
could  have  laid  out  or  adopted  this  line  as  a  line  of  definite 
location. 

III.  The  point  upon  which  the  Circuit  Court  of  Appeals 
based  its  judgment  in  favor  of  the  Government  is  wholly 
untenable  and  inapplicable.  It  is  as  follows:  "Assuming, 
however,  that  a  survey  of  a  line  on  the  ground  is  required 
and  that  a  fraudulent  deception  was  practised  upon  the  Gov- 
ernment by  the  representation  that  a  survey  had  been  made, 
this  is  ground  upon  which  the  Department  might  properly 
reconsider  its  acceptance  and  approval  of  the  maps  filed ;  but 
until  such  reconsideration  the  status  of  the  lands  is  fixed  by 
what  was  done.  The  approved  maps  operated  to  identify 
these  lands  as  within  the  grant  to  the  Atlantic  and  Pacific 
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Company  without  reference  to  the  good  faith  of  the  company 
in  preparing  them. 

"  The  fact  of  definite  location  is  settled  by  the  maps,  and 
it  is  the  fact,  not  the  means  by  which  it  was  procured,  that 
decides  a  question." 

On  the  contrary,  we  submit  with  confidence  that  we  have 
already  demonstrated  that  the  fact  of  definite  location  was 
not  settled  by  the  maps,  and  that  inasmuch  as  the  subsequent 
grant  to  the  Southern  Pacific  embraced  the  same  lands,  and 
the  lands  in  question  could,  as  this  court  has  held,  only  be 
excepted  or  cut  out  from  that  grant  by  a  definite  location  on 
the  part  of  the  Atlantic  and  Pacific  which  alone  could  attach 
its  grant  to  the  lands,  nevertheless,  until  such  definite  loca- 
tion was  actually  and  honestly  made  in  good  faith,  there  was 
no  such  exception  from  the  grant  to  the  Southern  Pacific; 
an<],  as  no  such  definite  location  ever  was  made  by  the 
Atlantic  and  Pacific,  there  never  was  any  such  exception 
from  the  grant  to  the  Southern  Pacific. 

This  view  of  the  Circuit  Court  of  Appeals  proceeds  upon 
the  assumptions  (which  are  absolutely  incorrect)  that  the 
Atlantic  and  Pacific  maps  were  on  their  face,  and  that  they 
were  accepted  by  the  Interior  Department  as,  maps  of  defi- 
nite location,  and  utterly  fails  to  appreciate  the  point  of  our 
contention. 

The  court  below  likens  the  position  of  the  Southern  Pacific 
in  this  case  to  that  of  an  infringer  seeking  collaterally  to 
avoid  a  patent  by  proving  that  it  was  procured  by  fraud  from 
the  Government,  and  relies  upon  the  well-known  authorities 
which  prohibit  all  such  attempts  upon  the  ground  that  fraud, 
if  it  existed  in  such  a  case,  could  only  be  taken  advantage  of 
by  the  Government. 

But  the  very  gist  of  our  case,  under  the  former  decision  of 
this  court  in  146  U.  S.,  is  that,  if  the  Atlantic  and  Pacific  did 
not  in  fact  secure  these  lands  by  a  definite  location  embracing 
them,  they  came  to  us  under  our  grant,  so  that,  for  the  very 
reasons  stated  in  the  patent  cases  referred  to,  we  are  here  en- 
titled to  take  advantage  of  the  failure  of  the  Atlantic  and 
Pacific  to  establish  its  definite  location,  and  would  even  have 
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been  so  entitled  if  we  had  not  made  out  a  case  of  fraud  in  pro- 
curing a  map  which  on  its  face  was  not  a  map  of  definite  loca- 
tion to  be  accepted  as  such. 

The  point  so  strenuously  contended  for  below  by  the  learned 
counsel  for  the  Government,  but  which  was  not  accepted  by 
either  of  the  courts  below,  that,  even  though  no  map  of  defi- 
nite location  was  filed  and  no  route  adopted  or  definitely  fixed 
by  the  Atlantic  and  Pacific  Bailroad  Company,  any  proceed- 
ings in  the  department  which  assumed  that  there  had  been 
such  a  map  filed  are  final  and  conclusive  to  defeat  our  rights, 
has  no  foundation  in  law  or  justice  or  sense,  and  there  is  no 
authority  to  support  such  a  proposition  as  applied  to  the  pres- 
ent case. 

Mr,  Joseph  H.  Call  and  Mr,  Assistant  Attorney  Oeneral 
Dickinson  for  appellees. 

Mb.  Justice  Harlak  delivered  the  opinion  of  the  court. 

This  suit  was  brought  to  obtain  a  decree  quieting  the  title 
of  the  United  States  to  a  large  body  of  lands  in  Califomia, 
acquired  under  the  treaty  of  Ouadalupe  Hidalgo. 

These  lands,  it  is  stated  by  counsel,  aggregate  about  700,000 
acreSj^  61,939  acres  of  which  have  heretofore  been  patented  to 
the  Southern  Pacific  Railroad  Company,  and  for  72,000  acres 
of  which  that  company  has  made  application  for  patents. 
They  are  thus  described  in  the  bill  filed  by  the  United  States : 
All  the  sections  of  land  designated  by  odd  numbers  in  town- 
ships 3  and  4  north,  ranges  5,  6  and  7  west ;  township  1  north, 
ranges  16,  17  and  18  west;  township  6  and  the  south  three 
fourths  of  township  7  north,  ranges  11,  12,  13,  14,  15,  16, 17, 
18  and  19  west;  all  sections  designated  by  odd  numbers  as 
shown  by  the  public  survej^s,  embraced  within  the  townships 
from  number  2  north  to  number  5  north,  both  numbers  in- 
cluded, and  ranges  from  number  8  west  to  number  18  west, 
both  numbers  included,  except  sections  23  and  35,  in  town- 
ship 4  north,  range  15  west,  and  except  sections  1,  11  and 
13,  in  township  3  north,  range  15  west;  also  the  unsurveyed 
lands  within  said  area  which  will  be  designated  as  odd-num- 
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bered  sections  when  the  public  surveys  according  to  the  laws 
of  the  United  States  shall  have  been  extended  over  such  town- 
ships—  all  of  the  aforesaid  lands  being  surveyed  by  San  Ber- 
nardino base  and  meridian. 

The  Government  suggests  that  the  greater  portion  of  these 
lands  have  been  set  apart  under  authority  of  the  act  of  Con- 
gress of  March  3,  1891,  c.  561,  §  24,  26  Stat.  1095,  1103,  and 
by  the  proclamation  of  the  President  of  the  United  States  of 
December  20, 1892,  27  Stat.  1049,  as  a  public  reservation. 

The  principal  contention  of  the  United  States  is  that  the 
lands  in  dispute  are  in  the  same  category  in  every  respect 
with  those  in  controversy  in  United  States  v.  Southern  Pacific 
RaUroadj  146  U.  S.  570,  and  United  States  v.  Colton  Marble 
and  Lime  Co.  and  United  States  v.  Southern  Pacific  Railroad^ 
146  U.  S.  615  ;  and  that,  so  far  as  the  question  of  title  is  con- 
cerned, the  judgments  in  those  cases  have  conclusively  deter- 
mined, as  between  the  United  States  and  the  Southern 
Pacific  Eailroad  Company  and  its  privies,  the  essential  facts 
upon  which  the  Government  rests  its  present  claim. 

Stated  in  another  form,  the  United  States  insists  that  in  the 
former  cases  the  controlling  matter  in  issue  was,  whether  cer- 
tain maps  filed  by  the  Atlantic  and  Pacific  Railroad  Company 
in  1872,  and  which  were  accepted  by  the  Land  Department, 
as  sufficiently  designating  that  company's  line  of  road  under 
the  act  of  Congress  of  July  27,  1866,  c.  278,  14  Stat.  292,  were 
valid  maps  of  definite  location  ;  the  United  States  contending 
in  those  cases  that  they  were,  and  the  Southern  Pacific  Kail- 
road  Company  contending  that  they  were  not,  maps  of  that 
character;  that  that  issue  was  determined  in  favor  of  the 
United  States;  and  that  as  the  lands  now  in  dispute  are 
within  the  limits  of  the  line  of  road  so  designated,  it  is  not 
open  to  the  Southern  Pacific  Railroad  Company,  in  this  pro- 
ceeding, to  question  the  former  determination  that  such  maps 
sufficiently  identified  the  lands  granted  to  the  Atlantic  and 
Pacific  Railroad  Company  by  the  act  of  1866,  and  were  there- 
fore valid  maps  of  definite  location. 

This  position  of  the  Government  makes  it  necessary  to 
ascertain  what  was  in  issue  and  what  was  determined  in  the 
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former  cases.  Did  the  former  adjudication  have  the  scope 
attributed  to  it  by  the  United  States?  If  it  did,  the  decision 
of  the  present  case  will  not  be  difficult. 

It  is  necessary  to  a  clear  understanding  of  the  question  just 
stated,  that  we  should  first  look  at  the  provisions  of  the  sev- 
eral acts  of  Congress  relating  to  the  Atlantic  and  Pacific  and 
Southern  Pacific  Eailroad  Companies,  which  were  referred  to 
and  construed  in  the  former  cases. 

The  Atlantic  and  Pacific  Railroad  Company  was  incorpo- 
rated by  the  act  of  Congress  approved  July  27,  1866,  c.  278, 
14  Stat.  292,  with  authority  to  construct  and  maintain  a  line 
of  railroad  and  telegraph  from  a  point  at  or  near  Springfield, 
Missouri,  to  the  western  boundary  line  of  that  State,  thence 
by  the  most  eligible  railroad  route,  to  be  determined  by  the 
company,  to  the  Canadian  River,  thence  to  Albuquerque  on 
the  River  Del  Norte,  thence  by  way  of  Agua  Frio  or  other 
suitable  pass  to  the  headwaters  of  the  Colorado  Chiquito, 
thence  along  the  thirty-fifth  parallel  of  latitude,  as  near  as 
might  be  found  most  suitable  for  a  railroad  route,  to  the  Colo- 
rado River  at  such  point  as  might  be  selected  by  the  company 
for  crossing,  and  ^'  thence  by  the  most  practicable  and  eligible 
route  to  the  Pacific."  §  1.  In  the  aid  of  the  construction  of 
that  line  Congress  granted  every  odd-numbered  section  of 
public  land  (not  mineral)  to  the  amount  of  twenty  alternate 
sections  per  mile  on  each  side  of  such  line  as  the  company 
might  adopt  through  any  Territory  of  the  United  States,  and 
ten  alternate  sections  per  mile  on  each  side  of  the  line  through 
any  State,  to  which  the  United  States  had  full  title,  and  not 
reserved,  sold,  granted  or  otherwise  appropriated,  and  free 
from  preemption  or  other  claims  or  rights,  "  at  the  time  the 
line  of  said  road  is  designated  by  a  plat  thereof  filed  in  the 
office  of  the  Commissioner  of  the  General  Land  Office."    §  3. 

Section  4  made  provision  for  patents  to  be  issued  to  the 
company  for  lands  opposite  to  and  coterminous  with  each 
section  of  twenty-five  miles  of  road,  completed  in  a  good,  sub- 
stantial and  workmanlike  manner. 

It  was  also  provided  that  the  President  of  the  United  States 
should  cause  the  lands  to  be  surveyed  for  forty  miles  in  width 
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on  both  sides  of  the  entire  line  after  the  general  route  was 
fixed,  and  as  fast  as  the  construction  of  the  railroad  required ; 
that  the  grants,  rights  and  privileges  specified  in  the  act  of 
Congress  were  given  and  accepted  subject  to  the  conditions 
that  the  company  would  commence  work  within  two  years 
from  the  approval  of  the  act,  complete  not  less  than  fifty 
miles  per  year  after  the  second  year ;  construct,  equip,  furnish 
and  complete  its  main  line  by  July  4,  1878 ;  and  if  the  com- 
pany made  any  breach  of  the  conditions  imposed,  and  allowed 
the  same  to  continue  for  upwards  of  one  year,  then,  at  any 
time  thereafter,  the  United  States  could  do  any  and  all  acts 
and  things  needful  and  necessary  to  insure  a  speedy  comple- 
tion of  the  road.    §§  6,  8,  9. 

By  the  eighteenth  section  of  the  act  the  Southern  Pacific 
Bailroad  Company,  a  California  corporation,  was  authorized 
to  connect  with  the  Atlantic  and  Pacific  Bailroad  at  such 
point,  near  the  boundary  line  of  the  State,  as  it  deemed  most 
suitable  for  a  railroad  line  to  San  Francisco ;  and  to  have  a 
uniform  gauge  and  rate  of  freight  or  fare  with  that  road ;  and 
in  consideration  thereof,  to  aid  in  its  construction,  "  shall  have 
similar  grants  of  land,  subject  to  all  the  conditions  and  limi- 
tations herein  provided,  and  shall  be  required  to  construct  its 
road  on  the  like  regulations,  as  to  time  and  manner,  with  the 
Atlantic  and  Pacific  Bailroad  herein  provided  for." 

The  twentieth  section  provided,  that  the  better  to  accom- 
plish the  object  of  the  act,  ^^  namely,  to  promote  the  public 
interest  and  welfare  by  the  construction  of  said  railroad  and 
telegraph  line,  and  keeping  the  same  in  working  order,  and 
to  secure  to  the  Government  at  all  times,  but  particularly  in 
time  of  war,  the  use  and  benefits  of  the  same  for  postal,  mili- 
tary and  other  purposes.  Congress  may,  at  any  time,  having 
due  regard  to  the  rights  of  said  Atlantic  and  Pacific  Bailroad 
Company,  add  to,  alter,  amend  or  repeal  this  act." 

The  legislature  of  California  by  an  act  approved  April 
4,  1870,  authorized  the  Southern  Pacific  Bailroad  Company 
to  change  the  line  of  its  road  so  as  to  reach  the  eastern  boun- 
dary of  the  State  by  such  route  as  the  company  should  deter- 
mine to  be  the  most  practicable.   And  by  joint  resolution  passed 
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June  28,  1870,  Congress  declared  that  that  company  might 
construct  its  road  and  telegraph  line,  as  near  as  might  be,  on 
the  route  indicated  by  the  map  filed  by  that  company  in  the 
Department  of  the  Interior  on  the  3d  day  of  January,  1867, 
and  "  upon  the  construction  of  each  section  of  said  road,  in 
the  manner  and  within  the  time  provided  by  law,  and  notice 
thereof  being  given  by  the  xjompany  to  the  Secretary  of  the 
Interior,  he  shall  direct  an  examination  of  each  such  section 
by  commissioners  to  be  appointed  by  the  President,  as  pro- 
vided in  the  act  making  a  grant  of  land  to  said  company, 
approved  July  27,  1866,  and  upon  the  report  of  the  commis- 
sioners to  the  Secretary  of  the  Interior  that  such  section  of 
said  railroad  and  telegraph  line  has  been  constructed  as  re- 
quired by  law,  it  shall  be  the  duty  of  the  said  Secretary  of 
the  Interior  to  cause  patents  to  be  issued  to  said  company  for 
the  sections  of  land  coterminous  to  each  constructed  section 
reported  on  as  aforesaid,  to  the  extent  and  amount  granted 
to  said  company  by  the  said  act  of  July  27,  1866,  expressly 
saving  and  reserving  all  the  rights  of  actual  settlers,  together 
with  the  other  conditions  and  restrictions  provided  for  in  the 
third  section  of  said  act."     16  Stat.  382. 

By  an  act  approved  March  3,  1871,  c.  122,  Congress  incor- 
porated the  Texas  Pacific  Railroad  Company  and  made  to  it 
a  grant  of  public  lands.  And  by  the  23d  section  of  that  act 
it  was  provided :  "  That  for  the  purpose  of  connecting  the 
Texas  Pacific  Railroad  with  the  city  of  San  Francisco,  the 
Southern  Pacific  Railroad  Company  of  California  is  hereby 
authorized  (subject  to  the  laws  of  California)  to  construct  a 
line  of  railroad  from  a  point  at  or  near  Tehachapa  Pass,  by  way 
of  Los  Angeles,  to  the  Texas  Pacific  Railroad  at  or  near  the 
Colorado  River,  with  the  same  rights,  grants  and  privileges, 
and  subject  to  the  same  limitations,  restrictions  and  condi- 
tions as  were  granted  to  said  Southern  Pacific  Railroad  Com- 
pany of  California  by  the  act  of  July  twenty-seven,  eighteen 
hundred  and  sixty-six :  Provided^  Jiowever^  That  this  section 
shall  in  no  way  affect  or  impair  the  rights,  present  or  prospec- 
tive, of  the  Atlantic  and  Pacific  Railroad  Company  or  any 
other  railroad  company."     16  Stat.  573,  579. 
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The  Southern  Pacific  Railroad  Company  constructed  the 
road  thus  contemplated,  and  claims  that  the  lands  here  in  dis- 
pute passed  to  it  under  the  above  act  of  1871. 

The  Atlantic  and  Pacific  Railroad  Company  built  part  of 
its  road  east  of  Colorado  River,  but  did  not  construct  any  line 
west  of  that  river  or  in  California. 

In  consequence  of  such  failure,  Congress,  by  the  act  of 
July  6,  1886,  c.  637,  24  Stat.  123,  provided  ''that  all  the 
lands,  excepting  the  right  of  way  and  the  right,  power  and 
authority  given  to  said  corporation  to  take  from  the  public 
lands  adjacent  to  the  line  of  said  road  material  of  earth, 
stone,  timber  and  so  forth,  for  the  construction  thereof,  in- 
cluding all  necessary  grounds  for  station  buildings,  work- 
shops, depots,  machine  shops,  switches,  side  tracks,  turn-tables 
and  water  stations,  heretofore  granted  to  the  Atlantic  and 
Pacific  Railroad  Company  by  an  act  of  Congress  entitled, 
'  An  act  granting  lands  to  aid  in  the  construction  of  railroad 
and  telegraph  lines  from  the  States  of  Missouri  and  Arkansas 
to  the  Pacific  coast,'  approved  July  27, 1866,  and  subsequent 
acts  and  joint  resolutions  of  Congress,  which  are  adjacent  to 
and  coterminous  with  the  uncompleted  portions  of  the  main 
line  of  said  road,  embraced  within  both  the  granted  and  the 
indemnity  limits,  as  contemplated  to  be  constructed  under 
and  by  the  provisions  of  the  said  act  of  July  27,  1866,  and 
acts  and  joint  resolutions  subsequent  thereto  and  relating  to 
the  construction  of  said  road  and  telegraph,  be,  and  the  same 
are  hereby,  declared  forfeited  and  restored  to  the  public 
domain.^^ 

In  execution  of  that  act  the  United  States,  in  1889,  com- 
menced suits  in  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  California  for  the  purpose  of  quieting  its 
title  to  various  tracts  of  land,  aggregating  about  5342  acres, 
and  claimed  by  the  Southern  Pacific  Railroad  Company  and 
by  other  corporations  and  individuals  asserting  title  under 
that  company.  In  one  of  those  suits,  the  Southern  Pacific 
Railroad  Company,  and  D.  O.  Mills  and  Garrett  L.  Lansing, 
trustees  under  a  mortgage  executed  by  that  company  on  the 
1st  day  of  April,  1875,  and  Joseph  Youngblood  were  made 
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defendants;  in  the  other,  the  same  company  and  trustees, 
together  with  the  City  Brick  Company,  Thomas  Goss,  Ed- 
ward Simmons  and  A.  A.  Hubbard,  were  defendants. 

These  are  the  cases  reported  in  146  U.  S.  570,  615. 

The  issues  presented  by  the  Government  in  the  former 
suits  are  fully  shown  by  an  amended  bill  filed  therein  No- 
vember 22,  1889.  After  referring  to  the  organization  of  the 
Southern  Pacific  Railroad  Company,  and  to  the  act  of  Con- 
gress of  July  27,  1866,  it  proceeds :  "  Your  orator  alleges  that 
by  and  pursuant  to  said  act  of  Congress,  the  Atlantic  and 
Pacific  Railroad  Company  was  created  and  duly  organized, 
and  on  November  23,  1866,  within  the  time  and  in  the  man- 
ner provided  in  said  act,  accepted  said  grant,  and  did  desig- 
nate the  line  of  its  route  from  Springfield,  Missouri,  to  the 
Pacific  by  maps  and  plates  thereof,  which  it  filed  in  the  oflBce 
of  the  Commissioner  of  the  General  Land  Office  in  manner 
following,  to  wit :  On  or  about  March  9, 1872,  said  company 
filed  in  the  office  of  the  Commissioner  of  the  General  Land 
Office  maps  designating  the  line  of  its  route,  and  showing  the 
general  features  of  the  country  and  vicinity,  as  follows: 
First  —  From  San  Francisco  to  San  Miguel  Mission,  in  Cali- 
fornia. Second  — Map  of  its  route  from  San  Miguel  Mission 
via  Santa  Barbara  and  San  Buenaventura,  to  a  point  in  town- 
ship 2  south,  range  17  west,  San  Bernardino  base  and  merid- 
ian, in  California.  Third  —  Map  of  its  route  from  said  point 
last  mentioned  to  a  point  in  township  7  north,  range  7  east, 
San  Bernardino  base  and  meridian,  in  California.  Fourth  — 
Map  of  its  route  from  said  point  last  named  to  the  Colorado 
River.  And  thereafter,  on  or  about  March,  1872,  said  com- 
pany filed  in  said  office  as  aforesaid  its  several  other  maps, 
designating  its  route  from  said  point  last  named  to  Spring- 
field in  the. State  of  Missouri,  making  altogether  a  continuous 
line  designating  its  entire  route,  and  showing  the  general 
features  of  the  country  from  said  town  of  Springfield,  Mis- 
souri, by  way  of  the  points  named  in  said  act  of  Congress  of 
July  27,  1866,  to  the  Pacific  at  San  Buenaventura,  and  from 
there  to  San  Francisco,  and  in  the  manner  provided  in  said 
act,  and  such  designation  was  accepted  by  the  United  States. 
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Your  orator  alleges  that  said  several  parts  of  its  mapy  filed  as 
aforesaid  J  made  and  constituted  the  entire  route  or  line  of  said 
Atlantic  and  Pacifc  Railroad  Compa/ny^  fvUy  designat/ing 
the  whole  thereof  ^ 

It  was  further  averred  that "  on  March  9, 1872,  and  on  April 
22,  1872,  the  Secretary  of  the  Interior  and  the  Commissioner 
of  the  General  Land  Office,  respectively,  ordered  all  the  odd 
sections  of  land  within  thirty  miles  on  each  side  of  said  desig- 
nated route  of  said  Atlantic  and  Pacific  Kailroad  Company 
reserved  from  sale  and  withdrawn '' ;  that  said  Atlantic  and 
Pacific  Railroad  Company  did  construct  and  complete  a  por- 
tion of  its  road  west  of  Springfield,  Missouri,  in  the  time  and 
manner  required  by  said  act,  but  did  not  at  any  time  construct 
or  complete  any  railroad  west  of  the  Colorado  River;  and 
that  by  the  act  of  Congress  approved  July  6, 1886,  "all  the 
lands  and  rights  to  lands  theretofore  granted  and  conferred 
upon  said  Atlantic  and  Pacific  Railroad  Company  were  for- 
feited, resumed  and  restored  to  entry  for  non-completion  of 
that  portion  of  said  railroad  to  have  been  constructed  in 
California." 

After  alleging  that  the  Southern  Pacific  Railroad  Company 
was  not  the  company  of  that  name  organized  under  certain 
articles  of  amalgamation  and  consolidation,  dated  October  11, 
1870,  and  amended  April  11, 1871,  but  was  the  now  existing 
company  of  that  name,  and  after  setting  out  the  23d  section 
of  the  act  of  Congress  of  March  3,  1871,  c.  122,  incorporat- 
ing the  Texas  and  Pacific  Railroad  Company,  16  Stat.  573, 
and  granting  lands  to  the  Southern  Pacific  Railroad  Com- 
pany for  the  line  therein  described,  the  amended  bill  in  the 
former  suits  proceeded :  "  Said  Southern  Pacific  Railroad  Com- 
pany, the  corporation  which  existed  on  April  3,  1871,  as  here- 
tofore shown,  pretended  to  accept  said  grant  on  April  3, 1871, 
and  did  on  that  day  designate  the  line  of  its  road  by  a  plat 
thereof,  which  it  filed  in  the  office  of  the  Commissioner  of  the 
General  Land  Office,  and  thereupon  the  Secretary  of  the  In- 
terior ordered  all  the  public  lands  in  odd  sections  within  thirty 
miles  of  such  route,  to  which  no  right  or  claim  had  attached, 
to  be  withdrawn  from  market  and  reserved.    And  your  orator 
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alleges  that  the  Southern  Pacific  Railroad  Company,  which 
was  organized  and  created  on  August  12, 1873,  by  the  pre- 
tended articles  of  amalgamation  and  consolidation  of  said  sev- 
eral railroad  companies  as  heretofore  set  forth,  did  construct 
and  complete  a  railroad  from  Tehachapa  Pass,  by  way  of  Los 
Angeles  to  the  Colorado  River,  in  the  manner  and  within  the 
time  prescribed  in  said  act  of  Congress,  in  which  the  Southern 
Pacific  Railroad  Company  therein  named  was  authorized  and 
empowered  to  do.  And  thereafter  the  commissioners  ap- 
pointed under  said  act  for  that  purpose  did  unlawfully  make 
and  file  their  alleged  acceptance  of  the  whole  of  said  railroad 
by  sections.  And  there  was  not,  and  is  not  now,  any  railroad 
or  part  thereof  constructed  or  completed  under  said  act  or 
between  said  points  otherwise  than  as  aforesaid." 

It  was  also  alleged  that  ^^  on  the  south  side  of  said  route  of 
the  Atlantic  and  Pacific  Railroad  Company  within  30  miles 
of  said  route,  but  also  within  20  miles  of  the  pretended  desig- 
nated route  of  the  Southern  Pacific  Railroad  Company,  there 
was  not  on  July  27, 1866,  nor  on  March  12, 1872,  nor  on  April 
3, 1871,  and  is  not  now,  enough  public  land  in  the  odd  sections 
to  equal  in  amount  ten  alternate  sections  per  mile  of  the  line 
of  road  of  said  Atlantic  and  Pacific  Railroad  Company,  within 
such  limits,  for  that  prior  to  said  date  of  July  27, 1866,  the 
Mexican  Government  and  the  United  States  had  sold,  granted, 
reserved  and  otherwise  disposed  of  so  great  a  quantity  of  land 
in  those  limits ; "  also,  that  ^'  all  of  the  said  lands  before  de- 
scribed are  situated  on  the  south  side  of  the  said  designated 
route  of  the  Atlantic  and  Pacific  Railroad  Company  more 
than  20  miles  but  less  than  30  miles  therefrom,  but  are  less 
than  20  miles  from  the  said  pretended  designated  route  of 
said  Southern  Pacific  Railroad  Company." 

The  amended  bill  concludes  by  alleging  that  the  defendants 
and  either  of  them  have  no  title  or  interest  in  or  to  the  lands 
described,  "  for  that  said  pretended  patents  under  which  de- 
fendants solely  claim  title  were  issued  inadvertently,  without 
authority,  and  were  at  their  inception,  and  still  are,  each 
void  and  inoperative  to  pass  title,  and  that  said  lands  were 
never  granted  to  said  Southern  Pacific  Railroad  Company, 


Digitized  by 


Google 


SOUTHERN   PACIFIC  RAILR'D  v.  UNITED  STATES.    33 

Opinion  of  the  Court. 

defendant  herein,  but  are  still  owned  by  the  plaintiff "  ;  and 
that  the  Secretary  of  the  Interior,  on  the  16th  day  of  August, 
1887,  on  behalf  of  the  Government,  and  in  accordance  with 
law,  demanded  of  said  company  the  relinquishment  of  its 
claim  to  all  of  the  lands  described  in  such  patents,  and  a  re- 
turn of  the  patents,  all  of  which  that  company  refused  to  do. 

The  relief  asked  was  a  decree  cancelling  the  patents  issued 
to  the  Southern  Pacific  Railroad  Company,  quieting  the  title 
of  the  Government  to  the  lands  described  therein,  and  enjoin- 
ing that  company  from  asserting  or  claiming  any  right  or 
title  thereto  adversely  to  the  United  States. 

The  answer  of  the  Southern  Pacific  Railroad  Company, 
filed  in  the  former  suits  December  30,  1889,  shows  its  under- 
standing as  to  what  were  the  issues  tendered  by  the  Govern- 
ment.   From  that  answer  these  extracts  are  made : 

^^The  defendant  admits  that  by  and  under  said  last  men- 
tioned act  of  Congress,  [July  27,  1866,]  the  Atlantic  and 
Pacific  Railroad  Company  was  created  and  organized,  and  did 
duly  accept  the  provisions  of  the  said  law  within  the  time  and 
in  the  manner  provided  in  said  act,  but  it  denies  that  said 
Atlantic  and  Pacific  Railroad  Company  did  designate  the  line 
of  its  route  from  Springfield^  in  the  State  of  Missouri^  to  the 
Pacific  coast^  as  required  hy  said  act. 

"  This  defendant  denies  that  on  the  9th  of  March,  1872,  or 
at  or  about  any  such  time,  the  Atlantic  and  Pacific  Railroad 
Company  filed  in  the  oflBce  of  the  Commissioner  of  the  Gen- 
eral Land  Office  maps  designating  the  line  of  its  route,  or 
otherwise  in  accordance  with  the  law,  and  denies  that  on  or 
about  the  9th  of  March,  1872,  said  Atlantic  and  Pacific  Rail- 
road Company  filed  four  maps  in  the  office  of  the  Commis- 
sioner of  the  General  Land  Office,  as  stated  in  said  bill.  Said 
company  filed  two  maps  and  claimed  that  they  were  filed  for 
the  purpose  of  locating  parts  or  fragments  of  a  line  for  its 
road  in  the  State  of  California,  but  the  defendant  denies  that 
said  maps  constituted  a  valid  location  of  said  road  in  Cali- 
fornia, Certified  copies  of  said  maps  are  annexed  to  the 
answer  heretofore  filed  in  this  suit  by  this  defendant  and 
marked  *  Exhibit  A,  Nos.  1  and  2,'  which,  with  the  indorse- 
voi-  CLxvra — 3 
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ments  thereon,  are  now  herein  referred  to  and  made  part  of 
this  answer ;  and  this  defendant  says  that  said  railroad  was 
not  located  or  attempted  to  be  located  on  or  about  March  9, 
1872,  or  at  any  such  time,  in  California,  either  in  whole  or  in 
part,  otherwise  than  as  aforesaid  by  said  maps.  This  defend- 
ant denies  that  the  Atlantic  and  Pacific  Railroad  Company  by 
or  through  the  filing  of  said  maps^  acquired  the  right  to  any 
lands  of  the  United  States  lying  opposite  to  the  lines  or  route 
marked  on  said  maps^  and  denies  that  said  company  acquired 
the  right  to  select  any  public  lands  along  said  routes  or  lines 
as  *  other  lands '  in  lieu  of  sections  within  twenty  miles  that 
had  been  granted,  sold,  '  reserved,  occupied  by  homestead  set- 
tlers, or  preempted  or  otherwise  disposed  of '  by  the  United 
States.  These  maps  were  sent  to  the  General  Land  Office 
by  the  Secretary  of  the  Interior  with  a  letter  dated  March 
9,  1872,  of  which  a  certified  copy  is  annexed  to  said  answer 
heretofore  filed,  marked  'Exhibit  B.' 

''This  defendant  says  that  the  lands  mentioned  in  the 
amended  bill  herein  lie  opposite  to  the  line  of  route  marked 
on  the  said  map,  designated  in  said  letter  as  No.  2  of  a  por- 
tion of  the  proposed  road  of  the  Atlantic  and  Pacific  Rail- 
road Company,  that  is,  a  piece  of  road  within  the  State  of 
California,  'from  a  point  on  the  western  boundary  line  of 
Los  Angeles  County,  California,  to  a  point  in  township  seven 
north,  range  seven  east,  of  San  Bernardino  meridian  in  said 
State.'  Neither  when  filed  in  March,  1872,  nor  at  any  such 
time,  did  it  appear  that  said  map  represented  any  part  of  a 
line  that  was,  or  was  intended  to  be  conjoined  to  any  other 
part  located  before  that  time  for  the  Atlantic  and  Pacific 
Railroad. 

"  Further  answering,  this  defendant  says  that  the  Atlantic 
and  Pacific  Railroad  Company  afterwards,  viz.,  on  the  13th 
day  of  August,  1872,  filed  in  the  Department  of  the  Interior 
two  other  maps  which  it  claimed  were  intended  to  designate 
the  line  of  other  fragments  or  portions  of  its  railroad  in  Cali- 
fornia. Certified  copies  of  said  maps  and  of  the  letter  of  the 
Secretary  of  the  Interior  of  April  16,  1874,  in  respect  thereto, 
are  annexed  to  the  answer  filed  heretofore  in  this  suit  by 
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this  defendant,  marked  'Exhibit  C,  Nos.  1  and  2,'  and  are 
now  herein  referred  to  and  made  part  of  this  answer.  And 
this  defendant  denies  that  said  maps  constituted  a  valid  loca- 
tion of  the  parts  or  fractions  of  road  therein  described,  and 
denies  that  the  four  maps  hereinbefore  mentioned  of  four 
several  parts  of  the  road  constituted  a  valid  location  of  the 
said  Atlantic  and  Pacific  Railroad  in  California.  And  it 
denies  that  the  said  Atlantio  and  Pacific  Railroad  was  ever 
in  any  otherwise  lawfully  located  in  the  State  of  California. 
.  .  .  And  the  defendant  says  that  there  is  nothing  in  or 
upon  said  maps  to  identify  the  same  as  the  line  of  road  men- 
tioned in  the  said  act  of  Congress" 

After  referring  to  the  eighteenth  section  of  the  act  of  July 
27,  1866,  and  alleging  that  the  construction  of  a  railroad  from 
the  Colorado  River  to  San  Francisco  was  "expressly  relegated 
and  appropriated  to  this  defendant,"  and  that  the  Atlantic 
and  Pacific  Railroad  Company  was  never  authorized  to  con- 
struct any  such  line  of  railroad,  or  to  acquire  any  lands  by 
reason  of  or  in  respect  of  the  construction  or  proposed  con- 
struction of  any  such  line,  the  answer  of  the  Southern  Pacific 
Railroad  Company  denied  that  "on  or  about  March,  1872,  the 
Atlantic  and  Pacific  Company  filed  in  the  office  of  the  Com- 
missioner of  the  General  Land  Office  maps  designating  its 
route  from  the  Colorado  River  to  Springfield,  in  the  State 
of  Missouri,"  or  that  "  said  maps  made  altogether  the  line  of 
railroad  from  Springfield,  in  the  State  of  Missouri,  to  the 
Pacific  coast,  which  was  provided  for  and  required  by  said 
act  of  Congress  of  July  27,  1866,  to  be  constructed  and  com- 
pleted by  the  said  Atlantic  and  Pacific  Railroad  Company," 
or  "  that  the  several  parts  of  its  map  filed  made  and  consti- 
tuted the  whole  of  its  line  as  provided  for  in  said  act  of  Con- 
gress"; that  the  parts  of  its  map,  "when  taken  together, 
showed  a  line  terminating  at  San  Francisco,  which  was  not 
the  terminus  provided  for  by  said  act  of  Congress."  The 
answer  also  denied  that  on  March  9,  1872,  and  April  22,  1872, 
or  at  any  such  times,  the  Secretary  of  the  Interior  and  the 
Commissioner  of  the  General  Land  Office  ordered  all  the  odd 
sections  of  land  within  thirty  miles  on  each  side  of  the  desig- 
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nated  route  of  the  said  Atlantio  and  Pacific  Railroad  Com- 
pany reserved  from  sale  and  withdrawn ;  that  about  April  22, 
1872,  the  Commissioner  of  the  General  Land  Office  ordered 
lands  withdrawn  for  thirty  miles  on  each  side  of  the  parts  of 
lines  of  route  attempted  to  be  located  March  9,  1872,  by  the 
two  maps  hereinbefore  mentioned  as  filed  March  9,  1872,  his 
orders  being  addressed  to  the  register  and  receiver  of  the 
United  States  land  office  at  San  Bernardino,  Los  Angeles  and 
Visalia,  and  were  substantially  as  shown  by  the  certified  copy 
of  the  Commissioner's  letter  of  said  date  to  the  officers  at  Los 
Angeles;  but  the  defendant  denied  that  the  orders  of  April 
22,  1872,  had  any  effect  whatever  upon  its  rights  and  grants, 
and  were  intended  only  to  take  effect  upon  public  lands  not 
reserved,  sold,  granted  or  otherwise  appropriated  at  the  time 
of  filing  said  maps,  March  9,  1872. 

The  defendant  averred  that  "  the  lands  involved  in  this  suit 
had  previously,  on  the  3d  April,  1871,  by  the  filing  of  the 
map  of  definite  location  of  the  defendant's  railroad,  been  duly 
reserved  from  sale  by  and  under  the  said  23d  section  of  the 
act  of  Congress  of  March  3, 1871,  and  the  6th  section  of  the  act 
of  Congress  of  July  27,  1866,  which  said  sections  are  quoted 
in  the  bill  of  complaint  herein,  and  avers  also  that  said  lands 
had  been  duly  withdrawn  from  market  and  appropriated  for 
the  use  of  this  defendant  by  the  order  of  the  Commissioner  of 
the  General  Land  Office  to  the  register  and  receiver  of  the 
U.  S.  land  office  at  Los  Angeles,  issued  April  21, 1871,  a  copy 
of  which  is  hereto  annexed,  marked  *  R,'  and  made  a  part  of 
this  answer." 

Admitting  that  the  Atlantic  and  Pacific  Railroad  Company 
did  construct  and  complete  a  portion  of  its  road  west  of 
Springfield,  Missouri,  in  the  time  and  manner  required  by 
said  act,  but  averring  that  that  company  did  not  at  any  time 
construct  or  complete  any  railroad  west  of  the  Colorado 
River,  the  defendant  averred  that  "  on  the  3d  April,  1871,  it 
designated  the  line  of  its  said  railroad,  as  described  in  said 
section  23,  by  a  map  thereof,  filed  in  the  office  of  the  Commis- 
sioner of  the  General  Land  Office,  and  thereupon  the  said 
Commissioner  ordered  all  the  public  lands  in  odd  sections 
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within  thirty  miles  of  such  route  to  be  withdrawn  from 
market.  Certified  copy  of  the  map  filed  by  this  defendant  in 
the  office  of  the  Commissioner  of  the  General  Land  Office  is 
annexed  to  the  answer  heretofore  filed  by  this  defendant, 
marked  ^Exhibit  D/  and  the  same  is  now  referred  to  and 
made  part  of  this  answer  " ;  that  "  it  is  the  same  railroad  com- 
pany that  constructed  the  railroad  provided  for  in  the  23d 
section  of  said  act  of  Congress  of  March  3, 1871,  and  that  it 
fully  constructed  and  completed  its  road  according  to  said  act, 
and  the  construction  thereof  has  been  accepted  and  approved 
by  the  President  of  the  United  States,  construction  of  the  last 
mile  of  said  road  having  been  accepted  by  President  Hayes 
on  the  23d  of  January,  1878." 

The  Southern  Pacific  Railroad  Company  admitted  in  its 
answer  that  the  line  which  the  Atlantic  and  Pacific  Company 
claimed  to  have  located  in  California  "  crosses  the  line  of  the 
Southern  Pacific  Railroad  located  under  the  act  of  March  3, 
1871,"  but  alleged  "  that  under  and  by  virtue  of  said  act  of 
March  3,  1871,  and  the  map  of  location  filed  on  the  3d  day  of 
April,  1871,  the  lands  described  in  said  patent  were  reserved 
for  and  appropriated  to  this  defendant,  whose  title  thereto 
has  become  perfect  and  complete  by  the  construction  of  its 
road  as  prescribed  in  said  act,"  and  that  ^^  the  said  Atlantic 
and  Pacific  Eailroad  Company's  pretended  line  was  not 
located  until  subsequent  to  the  year  1871 ;  that  when  sought 
or  pretended  to  be  located,  it  was  found  to  be  on  a  wholly 
unauthorized  route,  not  prescribed  or  permitted  under  any 
act  of  Congress  in  relation  to  or  affecting  said  Atlantic  and 
Pacific  Eailroad  Company." 

The  answer  of  the  Southern  Pacific  Railroad  Company,  in 
the  former  cases,  also  contained  these  paragraphs : 

^^  This  defendant  admits  that  on  the  south  side  of  the  pre- 
tended location  of  the  Atlantic  and  Pacific  road,  and  within 
30  miles  thereof,  but  also  within  20  miles  of  the  location  of 
the  Southern  Pacific  Eailroad,  there  was  not  on  April  3, 1871, 
and  is  not  now,  enough  public  lands  in  the  odd  sections  to 
equal  ten  alternate  sections  per  mile  on  each  side  of  the  pre- 
tended location  of  the  line  of  the  said  Atlantic  and  Pacific 
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Bailroad  Company  within  sach  limits,  and  this  defendant 
admits  that  the  above  described  tracts  of  land  are  situated 
more  than  20  miles  and  less  than  30  miles  from  the  line  of 
the  pretended  location  of  the  Atlantic  and  Pacific  Railroad, 
and  less  than  20  miles  from  the  said  located  line  of  the  South- 
ern Pacific  Railroad. 

'^  This  defendant  avers  that  said  tracts  of  land  have  been 
granted,  by  the  23d  section  of  the  act  of  March  3, 1871,  to  it, 
the  Southern  Pacific  Railroad  Company.    .    .     . 

"  This  defendant  admits  that,  under  date  of  March  29, 1876, 
April  4,  1879,  and  December  27,  1883,  the  patents  were  issued 
to  this  defendant  for  the  lands  hereinabove  described,  but 
denies  that  such  patents  were  issued  inadvertently  or 
without  authority.  On  the  contrary,  this  defendant  avers 
that  said  patents  were  issued  with  due  deliberation  and  in 
strict  conformity  with  the  law,  and  that  the  signatures  of  the 
President  of  the  United  States  and  the  Recorder  of  the  Gen- 
eral Land  OflBce  thereto  were  affixed  fairly  and  properly  and 
under  the  authority  of  law.  This  defendant  here  refers  to 
the  Exhibit  1,  Nos.  1  and  2,  annexed  to  its  answer  heretofore 
filed,  and  makes  the  same  part  of  this  answer. 

"When  the  grant  of  lands  was  made  to  this  defendant, 
March  3,  1871,  and  its  grant  was  located,  April  3,  1871,  all 
the  lands  involved  in  this  case  were  public  lands  of  the  CFnited 
States." 

To  this  answer  a  general  replication  was  filed. 

The  pleadings  in  the  former  suits  show  that  the  Govern- 
ment  based  its  claim  to  relief  upon  certain  grounds  that  were 
distinctly  controverted  by  the  Southern  Pacific  Railroad  Com- 
pany.   Those  grounds  were : 

That  the  grant  by  Congress  of  public  lands  to  the  Atlantic 
and  Pacific  Railroad  Company  was  before  the  grant  to  the 
Southern  Pacific  Railroad  Company; 

That  when  the  Atlantic  and  Pacific  Railroad  Company  des- 
ignated its  line  by  a  plat  thereof  filed  in  the  office  of  the 
Commissioner  of  the  General  Land  Office,  as  required  by 
Congress,  it  acquired  an  inchoate  title  to  the  lands  granted, 
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that  is^  a  right  to  earn  them  and  to  obtain  a  complete  title  by 
construction  of  its  road ; 

That  the  Atlantic  and  Pacific  Railroad  Company,  by  cer- 
tain maps  and  plats  filed  in  the  office  of  the  Commissioner  of 
the  General  Land  Office  in  1872  and  fully  identified  both  in 
the  bill  and  answer  —  which  maps  were  accepted  by  the  Inte- 
rior Department  as  adequate  and  valid  —  sufficiently  desig- 
nated, as  required  by  the  act  of  1866,  an  entire  line  from  San 
Francisco  via  San  Miguel  Mission,  Santa  Barbara,  San  Buena- 
ventura and  the  Colorado  River  to  Springfield,  Missouri,  so 
as  to  become  entitled,  as  of  the  date  of  the  grant  of  July 
27, 1866,  to  earn  the  lands  appertaining  to  the  line  so  desig- 
nated; 

That  the  lands  then  in  controversy  appertained  to  the  line 
of  road,  and  were  within  the  exterior  lines  of  the  route,  so 
designated,  were  among  the  lands  granted  to  the  Atlantic  and 
Pacific  Railroad  Company,  and  in  consequence  of  such  desig- 
nation were  withdrawn  by  the  Secretary  of  the  Interior  from 
sale  or  preemption  for  the  benefit  of  that  company ;  and. 

That  the  Atlantic  and  Pacific  Railroad  Company  having 
failed  to  meet  the  conditions  of  the  grant  by  constructing 
its  road  in  California,  the  lands  to  which  it  had  acquired  an 
inchoate  title  by  means  of  the  accepted  map  designating  its 
line,  were  "  restored  to  the  public  domain,"  under  the  above 
act  of  July  6,  1886,  c.  637,  24  Stat.  123,  and  were  not  left, 
upon  such  statutory  forfeiture,  to  be  earned  by  the  Southern 
Pacific  Railroad  Company  under  the  junior  grant. 

The  Southern  Pacific  Railroad  Company  controverted  the 
material  allegations  of  the  Government's  bill  and  amended 
bill,  and  made  defence  upon  these  among  other  grounds : 

That  the  only  designation  of  a  line  or  route  ever  made  by  the 
Atlantic  and  Pacific  Railroad  Company  was  one  of  an  entire 
line  from  Springfield  to  San  Francisco,  and  that  it  had  no 
authority  to  establish,  designate  or  locate  any  such  extended 
line; 

That  the  maps  of  1872  filed  by  the  Atlantic  and  Pacific 
Railroad  Company,  which  were  referred  to  in  the  bill,  and 
also  made  ^arte  of  the  company^ a  answer ^  were  not  sufficient 
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to  identify  any  specific  Icmda  west  of  the  Colorado  River ; 
were  not,  there/ore,  maps  of  definite  location  /  and  that  that 
company  never  made  any  sufficient  location  or  designation 
of  a  line  in  California,  so  that  it  could  claim  the  lands  in  dis- 
pute under  the  grant  made  by  the  act  of  1866 ; 

That  the  lands  in  question  were  covered  by  the  location 
made  by  the  Southern  Pacific  Bailroad  Company  under  the 
act  of  Congress  granting  lands  to  it,  and  were  part  of  those 
withdrawn  from  sale  and  in  its  favor  by  the  Secretary  of  the 
Interior;  and, 

That,  in  any  view,  the  right  of  the  Southern  Pacific  Rail- 
road Company  to  those  lands  attached  and  became  complete 
upon  the  forfeiture  of  the  lands  and  rights  granted  to  the 
Atlantic  and  Pacific  Railroad  Company,  such  forfeiture — it 
was  claimed  —  not  affecting  the  rights  previously  acquired  by 
the  Southern  Pacific  Railroad  Company  under  the  accepted 
maps  of  the  definite  location  of  its  line,  and  under  the  with- 
drawal from  sale  of  the  lands  appertaining  to  that  line. 

In  the  former  suits  it  was  conceded  that  if  the  maps  filed 
by  the  Atlantic  and  Pacific  Railroad  Company  in  1872  were 
valid  maps  of  defmite  locationj  sufficiently  identifying  the 
lands  granted  to  it,  then  the  lands  involved  in  those  suits 
were  within  the  overlapping  limits  of  the  two  grants. 

The  learned  counsel  for  the  railroad  company  in  those  cases 
contended  that,  in  order  to  show  a  conflict  between  the  claims 
of  the  two  companies  to  the  particular  lands  then  in  contro- 
versy, the  United  States  must  show  that  the  Atlantic  and 
Pacific  Railroad  Company  designated  its  route  under  the  act 
of  1866,  and  that  there  was  no  proof  of  that  fact  "  except 
that  the  Atlantic  and  Pacific  Company  from  time  to  time 
filed  certain  fragmentary  maps  pretending  to  designate  routes, 
and  which,  if  connected,  would  not  constitute  a  route  such  as 
the  act  of  1866  authorized  it  to  select."  This  general  point, 
counsel  argued,  resolved  itself  into  three  subsidiary  questions, 
namely :  "  1.  Whether  the  Atlantic  and  Pacific  Railroad  Com- 
pany ever  designated  its  route:  2.  Whether  such  a  designa- 
tion, if  made,  operated,  from  the  mere  circumstance  that  the 
grant  to  that  company  was  prior  in  time  to  that  made  to  the 
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Southern  Pacific  Company,  to  exclvde  the  lands  in  the  over- 
looping  limits  at  the  place  of  crossing  from  the  latter  grami, : 
3.  Whether,  if  such  designation  was  made,  the  proviso  in  the 
23d  section  of  the  above  act  of  March  3, 1871,  protecting  the 
rights,  'present  and  prospective,'  of  the  Atlantic  and  Pacific 
Company,  was  designed  for  any  other  purpose  than  to  save 
to  it  any  lands  which  it  might  eventually  earn  by  a  full  per- 
formance of  its  undertaking." 

Manifestly  the  fundamental  question  in  the  former  cases 
was  whether  the  Atlantic  and  Pacific  Railroad  Company  ever 
filed  any  such  maps  as  the  act  of  1866  contemplated  when 
declaring  that  the  odd-numbered  sections  granted  should  be 
those  on  the  line  of  the  road  to  which  the  United  States  had 
full  title,  not  reserved,  sold,  granted  or  otherwise  appropri- 
ated, and  free  from  preemption  or  other  claims  or  rights,  "  at 
the  time  the  line  of  said  road  is  designated  by  a  plat  thereof, 
filed  in  the  office  of  the  Commissioner  of  the  General  Land 
Office." 

In  those  cases,  the  Circuit  Court  denied  the  relief  asked, 
and  dismissed  the  bills  filed  by  the  United  States.  39  Fed. 
Eep.  132  ;  40  Fed.  Rep.  611 ;  45  Fed.  Rep.  596 ;  46  Fed.  Rep. 
683.  But  this  court  reversed  the  judgments  so  rendered,  hold- 
ing— 

That  the  grants  to  the  Atlantic  and  Pacific  and  the  South- 
em  Pacific  Railroad  Companies  were  in  prcssenti^  that  is  to 
say,  the  route  not  being  at  the  time  determined,  the  grant 
was  in  the  nature  of  a  float,  no  title  attaching  to  any  specific 
sections  until  they  were  capable  of  identification  ; 

That  when  the  granted  lands  were  once  identified  by  ap- 
proved maps  of  definite  location,  the  grants  severally  took 
effect  by  relation  as  of  the  dates  of  the  respective  acts  of 
Congress  —  the  grant  to  the  Atlantic  and  Pacific  Railroad 
Company  being  prior  in  time  to  that  made  to  the  Southern 
Pacific  Railroad  Company ; 

That  the  Atlantic  and  Pacific  Railroad  Company  did  file 
maps  of  definite  location  in  1872,  which  were  "received 
and  approved  by  the  Land  Department  as  maps  of  definite 
location^^ ;  that  then  "the  specific  tracts  were  designated,  and 
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to  them  the  title  of  the  Atlantic  and  Pacific  attached  as  of 
Juby  27, 1866" ;  that  "in  fact  the  line  of  definite  location  of 
the  Atlantic  and  Pacific  was  established,  and  maps  thereof 
filed  and  approved,  before  any  action  in  that  respect  was 
taken  by  the  Southern  Pacific  Company " ;  and  that  "  there 
was  never  a  time,  therefore,  at  which  the  grant  of  the  South- 
ern Pacific  could  be  said  to  have  attached  to  these  lands,  and 
the  plausible  argument  based  thereon,  made  by  counsel  for  the 
Southern  Pacific  Company,  falls  to  the  ground" ; 

That  the  map  filed  by  the  Southern  Pacific  Railroad  Com- 
pany April  3,  1871,  could  not  have  been  a  map  of  definite 
location,  but  was  "  only  of  the  general  route,  and  there  was 
then,  no  designation  of  lands  to  which  the  Southern  Pacific 
Company^ 8  title  could  attach^^; 

That  it  was  immaterial  whether  the  map  of  definite  loca- 
tion of  the  Southern  Pacific  road  was  filed  and  approved 
before  or  after  April  11,  1872,  "for,  when  filed,  the  grant 
could  take  effect  by  relation  only  as  of  March  3,  1871  [the 
date  of  the  grant  to  it],  and  at  that  time^  and  for  nearly  five 
years  theretofore^  the  title  to  these  lands  had  been  in  the 
Atlantic  and  Pacific";  nor  was  it  material  that  the  act  of 
1871  "in  terms  purports  to  bestow  the  same  rights,  grants 
and  privileges  as  were  granted  to  the  Southern  Pacific  Rail- 
road Company  by  the  act  of  1866,"  for  that  merely  defined 
"the  extent  of  the  grant  and  the  character  of  the  rights  and 
privileges"  given,  and  did  "not  operate  to  make  the  latter 
grant  take  effect  by  relation  as  of  the  date  of  the  prior  grants 
and  thus  subject  the  grants  to  the  two  companies  to  the  rule 
controlling  contemporaneous  grants  as  established  by  St  Paul 
and  Siovx  City  Railroad  v.  Winona  and  St,  Peter  Pailroadj 
112  U.  S.  720,  and  Sioux  City  and  St  Paul  Railroad  v.  Chi- 
cago^ Milwaukee  (&c.  Railway,  117  U.  S.  406" ;  that  "even  if 
Congress  had  in  terms  expressed  an  intent  to  that  effect  in  a 
subsequent  act,  it  was  not  competent  by  such  legislation  to 
divest  the  rights  already  vested  in  the  Atlantic  and  Pacific 
Company  " ;  that  the  case,  stating  it  in  the  best  way  for  the 
railroad  company,  was  one  "  of  two  companies  with  conflict- 
ing grants,  each  of  whose  line  of  definite  location  has  been 
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approved  by  the  Land  Department";  and  that "  unquestion- 
ably, the  grant  older  in  date  takes  the  land  "  ; 

That  whatever  right  or  title  was  acquired  by  the  Southern 
Pacific  Railroad  Company,  by  its  map  filed  April  3,  1871,  was 
^^  absolutely  displaced  when  the  Atlantic  and  Pacific  Com- 
pany* s  map  was  filed^^ ;  that  Congress  intended  "no  scramble 
between  companies  for  the  grasping  of  titles  by  priority  of 
location,  but  that  it  is  to  be  regarded  as  though  title  passes  as 
of  the  date  of  the  act,  and  to  the  company  having  priority  of 
grant,  and,  therefore,  that  in  the  eye  of  the  law  it  is  now  as 
though  there  never  was  a  period  of  time  during  which  any 
title  to  these  lands  was  in  the  Southern  Pacific " ;  so  that, 
"  whatever  may  have  been  the  dates  of  the  filing  by  the  re- 
spective companies,  the  case  stands  as  though  the  lands 
granted  to  the  Atlantic  and  Pacific  had  been  identified  in 
1866  and  title  had  then  passed,  and  there  never  wa^  a  title  of 
omAj  hind  vested  in  the  Southern  Pacific  Company  "/  and, 

That  upon  the  forfeiture  by  Congress  of  the  rights  granted 
to  the  Atlantic  and  Pacific  Eailroad  Company,  the  lands  to 
which  its  grant  had  attached  upon  the  filing  and  acceptance 
of  its  map  of  definite  location  in  1872  did  not  inure  to  the  bene- 
fit of  the  Southern  Pacific  Railroad  Company ;  that  "  if  the 
act  of  forfeiture  had  not  been  passed  by  Congress,  the  Atlan- 
tic and  Pacific  could  yet  construct  the  road,  and  that  con- 
structing it,  its  title  to  these  lands  would  become  perfect " ; 
that  "  no  power  but  Congress  could  interfere  with  this  right 
of  the  Atlantic  and  Pacific";  that  "Congress,  by  the  act  of 
forfeiture  of  July  6,  1886,  determined  what  should  become  of 
the  lands  forfeited  " ;  that  "  it  enacted  that  they  be  restored 
to  the  public  domain  " ;  that  "  the  forfeiture  was  not  for  the 
benefit  of  the  Southern  Pacific,  it  was  not  to  enlarge  its  grant 
as  it  stood  prior  to  the  act  of  forfeiture,"  but  was  for  the 
benefit  of  the  United  States,  as  shown  by  the  act  of  Congress 
declaring  that  the  lands  be  restored  to  the  public  domain ; 
consequently,  that  by  the  act  of  forfeiture,  "  the  title  of  the 
Atlantic  and  Pacific  was  retaken  by  the  General  Government, 
and  retaken  for  its  own  benefit  and  not  that  of  the  Southern 
Pacific  Company";    and  that   the  lands    belonged  to  the 
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United  States,  and  the  Southern  Pacific  Railroad  Company 
had  "  no  title  of  any  kind  "  to  them.  United  States  v.  South- 
em  Pacific  Railroad^  146  U.  S.  570,  607. 

Touching  the  point  made  in  the  former  cases,  that  the 
maps  filed  by  the  Atlantic  and  Pacific  Railroad  Company 
designating  a  line  from  the  Colorado  River  to  San  Francisco 
were  inoperative  by  reason  of  the  want  of  authority  to  con- 
struct a  road  to  the  latter  city,  the  court  said:  "But  it  is 
urged  by  counsel  for  defendant  that  no  map  of  definite  loca- 
tion of  line  between  the  Colorado  River  and  the  Pacific  Ocean 
was  ever  filed  by  the  Atlantic  and  Pacific  or  approved  by  the 
Secretary  of  the  Interior.  This  contention  is  based  upon 
these  facts :  The  Atlantic  and  Pacific  Company  claimed  that, 
under  its  charter,  it  was  authorized  to  build  a  road  from  the 
Colorado  River  to  the  Pacific  Ocean,  and  thence  along  the 
coast  up  to  San  Francisco ;  and  it  filed  maps  thereof  in  four 
sections.  San  Buenaventura  was  the  point  where  the  west- 
ward line  first  touched  the  Pacific  Ocean.  One  of  these  maps 
was  of  that  portion  of  the  line  extending  from  the  western 
boundary  of  Los  Angeles  County,  a  point  east  of  San  Buena- 
ventura, and  through  that  place  to  San  Miguel  Mission,  in  the 
direction  of  San  Francisco.  In  other  words,  San  Buenaven- 
tura was  not  the  terminus  of  any  line  of  definite  location 
from  the  Colorado  River  westward,  whether  shown  by  one  or 
more  maps,  but  only  an  intermediate  point  on  one  sectional 
map.  When  the  four  maps  were  filed,  and  in  1872,  the  Land 
Department,  holding  that  the  Atlantic  and  Pacific  Company 
was  authorized  to  build  not  only  from  the  Colorado  River 
directly  to  the  Pacific  Ocean,  but  also  thence  north  to  San 
Francisco,  approved  them  as  establishing  the  li?ie  of  definite 
location.  Subsequently,  and  while  Mr.  Justice  Lamar  was 
Secretary  of  the  Interior,  the  matter  was  reexamined,  and  it 
was  properly  held  that  under  the  act  of  1866  the  grant  to  the 
Atlantic  and  Pacific  was  exhausted  when  its  line  reached  the 
Pacific  Ocean.  San  Buenaventura  was,  therefore,  held  to  be 
the  western  terminus,  and  the  location  of  the  line  approved  to 
that  point.  The  fact  that  its  line  was  located,  and  maps  filed 
thereof  in  sections,  is  immaterial.    St.  Paid  dk  Pacific  RaiU 
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rood  V.  Northern  Pacific  Railroad^  139  U.  S.  1.  Indeed,  all 
the  transcontinental  roads,  it  is  believed,  filed  their  maps  of 
route  in  sections.  So  the  question  is,  whether  the  filing  a 
map  of  definite  location  from  the  Colorado  River  through  San 
Buenaventura  to  San  Francisco,  under  a  claim  of  right  to  con- 
struct a  road  the  entire  distance,  is  good  as  a  map  of  definite 
location  from  the  Colorado  River  to  San  Buenaventura,  the 
latter  point  being  the  limit  of  the  grant.  We  thinks  unques- 
tionably, it  is.  Though  a  party  claims  more  than  he  is  legally 
entitled  to,  his  claim  ought  not  to  be  rejected  for  that  to 
which  he  has  a  right.  The  purpose  of  filing  a  map  of  definite 
location  is  to  enable  the  Land  Department  to  designate  the 
lands  passing  under  the  grant ;  and  when  a  map  of  such  a 
line  is  filed,  full  information  is  given,  and,  so  far  as  that  line 
may  legally  extend,  the  law  perfects  the  title.  It  surely  can- 
not be  that  a  company  must  determine  at  its  peril  the  extent 
to  which  its  grant  may  go,  or  that  a  mistake  in  such  determi- 
nation works  a  forfeiture  of  all  its  right  to  lands."  146  U.  S. 
570,  596. 

The  closing  paragraph  in  the  opinion  in  the  former  cases  is 
in  these  words :  "  Our  conclusions,  therefore,  are,  that  a  valid 
and  sufllcient  map  of  definite  location  of  its  route  from  the 
Colorado  River  to  the  Pacific  Ocean  was  filed  by  the  Atlantic 
and  Pacific  Company  and  approved  by  the  Secretary  of  the 
Interior ;  that  by  such  act  the  title  to  these  lands  passed,  under 
the  grant  of  1866,  to  the  Atlantic  and  Pacific  Railroad  Com- 
pany, and  remained  held  by  it  subject  to  a  condition  subse- 
quent until  the  act  of  forfeiture  of  1886 ;  that  by  that  act  of 
forfeiture  the  title  of  the  Atlantic  and  Pacific  was  retaken  by 
the  General  Government  and  retaken  for  its  benefit,  and  not 
that  of  the  Southern  Pacific  Company,  and  that  the  latter  com^ 
pany  has  no  title  of  OAiy  kind  to  these  landsP     146  U.  S.  607. 

In  the  cases  of  United  States  v.  Colton  Marble  a/nd  Lime 
Compa/ny  and  United  States  v.  Southern  Pacific  Raikroad 
Compa/nyy  146  U.  S.  615,  it  was  adjudged  that  the  proviso  in 
the  act  of  March  3, 1871,  c.  122,  16  Stat.  573  (giving  lands  in 
aid  of  the  construction  of  the  Southern  Pacific  Railroad),  that 
the  grant  should  "  in  no  way  affect  or  impair  the  rights,  present 
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or  prospective,  of  the  Atlantic  and  Pacific  Railroad  Company," 
operated  to  except  the  indemnity  lands  of  the  Atlantic  and 
Pacific  Company  from  the  grant  to  the  Southern  Pacific 
Company. 

The  former  cases  were  decided  in  this  court  on  the  12th  day 
of  December,  1892. 

A  petition  for  rehearing  was  presented  to  the  several  mem- 
bers of  the  court,  but  a  rehearing  was  not  granted.  In  that 
petition  the  Southern  Pacific  Eailroad  Company  insisted  that 
this  court  had  erred  in  various  particulars,  among  them  the 
following : 

In  not  giving  due  legal  effect  to  the  forfeiture  act  of  July  6, 
1886,  its  contention  —  as  on  the  original  hearing  —  being  that 
the  legal  operation  and  effect  of  that  act  were  to  avoid  the 
grant  to  the  Atlantic  and  Pacific  Railroad  Company  as  of  the 
date  of  the  act  of  1866,  and  to  restore  to  the  United  States, 
as  of  that  date^  the  title  of  all  the  lands  embraced  in  the  for- 
feiture, leaving  nothing  in  the  way  of  the  full  enjoyment  by 
the  Southern  Pacific  Railroad  Company  of  the  grant  made  to 
it ;  consequently,  that  all  proceedings  taken  by  the  Atlantic 
and  Pacific  Railroad  Company,  under  the  act  of  1866,  were 
avoided  and  defeated  as  absolutely  and  effectually  as  if  the 
grant  had  never  been  made  and  no  proceedings  taken  in 
execution  of  it;  and. 

In  respect  to  the  "  designation  of  line  under  the  Atlantic 
and  Pacific  Railroad  maps  and  the  effect  and  operation 
thereof." 

The  present  suit  was  brought  by  the  United  States  against 
the  Southern  Pacific  Railroad  Company  and  D.  O.  Mills  and 
G.  L.  Lansing  as  trustees  in  a  mortgage  executed  by  that  com- 
pany on  the  1st  day  of  April,  1875  (the  same  trustees  and 
mortgage  referred  to  in  the  former  cases),  as  well  as  against 
certain  individuals  and  corporations,  to  quiet  the  title  of  the 
United  States  to  the  lands  involved  in  this  suit.  It  was  pend- 
ing at  the  time  the  former  cases  were  decided  in  this  court. 
The  lands  now  in  controversy  are  situated  opposite  to  and  are 
coterminous  with  the  first,  second  and  fourth  sections  of  the 
Southern  Pacific  Railroad  as  constructed  between  1873  and 
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1877,  inclusive,  and  within  the  primaiy  and  indemnity  limits 
of  the  grant  to  the  Southern  Pacific  Railroad  Company  made 
by  the  23d  section  of  the  Texas  and  Pacific  act  of  March  3, 
1871 ;  the  61,939.62  acres  patented  to  that  company  being 
opposite  to  the  first  and  fourth  sections  of  its  road.  It  may 
be  said  that  the  lands  here  in  dispute  belong  to  one  or  the 
other  of  the  following  classes:  Lands  within  the  common 
granted  limits  of  both  the  Atlantic  and  Pacific  grant  of  1866 
and  the  Southern  Pacific  grant  of  1871 ;  lands  within  the 
granted  limits  of  the  Southern  Pacific  grant  and  the  indemnity 
limits  of  the  Atlantic  and  Pacific  grant;  lands  within  the 
Southern  Pacific  indemnity  limits  and  the  Atlantic  and  Pacific 
granted  limits ;  lands  within  the  common  indemnity  limits  of 
both  grants.  Of  those  in  dispute,  219,012.93  acres  have  not 
been  surveyed  by  the  United  States. 

But  all  the  lands  now  in  dispute  are  within  the  limits  of  the 
grant  to  the  Atlantic  and  Pacific  Railroad  Company,  if  the 
maps  filed  by  that  company  in  1872,  and  which  were  approved 
by  the  Land  Department,  are  to  be  regarded  as  maps  of  defi- 
nite location.  This  is  substantially  admitted  to  be  a  correct 
statement  of  the  controlling  question  before  the  court;  for  the 
defendants,  in  their  very  able  argument,  state  that  the  lands 
involved  in  this  suit  "are  within  the  limits  which  would  have 
appertained  to  the  grant  to  the  Atlantic  and  Pacific  upon  the 
1872  route,  if  that  had  been  an  authorized  route,  and  if  a 
definite  location  had  been  duly  made  thereon  so  as  to  attach 
the  grant  to  specific  lands." 

The  contingencies  here  suggested  have  been  fully  met  by 
this  court ;  for  it  was  distinctly  adjudged,  in  the  former  cases, 
as  between  the  Government  and  the  Southern  Pacific  Rail- 
road Company,  146  U.  S.  570,  596,  that  the  maps  filed  in  1872 
sufiiciently  identified  the  lands  granted  to  the  Atlantic  and 
Pacific  Kailroad  Company  on  the  contemplated  line  between 
the  Colorado  River  and  San  Buenaventura  on  the  Pacific 
coast,  although,  for  want  of  authority  in  that  company  to 
construct  a  railroad  to  San  Francisco,  they  did  not  secure  to 
the  company  any  lands  north  of  San  Buenaventura;  that  is, 
those  maps  were  directly  adjudged  to  be  maps  adequately 
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fixing  or  locating  the  line  of  the  road  under  the  act  of  1866. 
The  records  of  those  cases  having  been  introduced  in  the  pres- 
ent suit,  there  is  no  room  for  doubt  —  if  those  records  are  com- 
petent evidence  —  as  to  what  was  in  issue  and  what  was 
adjudged  in  the  former  cases.  The  maps  which  in  this  case 
are  relied  upon  by  the  United  States  as  maps  of  definite 
location,  and  which  the  Southern  Pacific  Kailroad  Company 
denies  to  be  of  that  character,  are  the  identical  maps  which 
the  Oovemment  relied  on  in  the  former  cases,  and  the  same 
which  that  company  referred  to  and  m>ade  part  of  its  answer 
in  the  former  litigation,  and  which  were  adjudged  by  this 
court,  in  conformity  with  the  contention  of  the  Government, 
to  be  valid  maps  of  definite  location,  the  acceptance  of  which 
made  it  impossible  for  the  Southern  Pacific  Railroad  Company 
to  acquire  any  interest  in  any  lands  granted  to  the  Atlantic 
and  Pacific  Eailroad  Company  that  were  forfeited  to  the 
United  States  by  the  act  of  1886. 

It  is  said,  however,  that,  under  the  pleadings  and  evidence 
in  this  collateral  proceeding,  it  is  open  to  the  Southern  Pacific 
Railroad  Company  to  renew  the  contest  as  to  the  sufficiency 
of  the  maps  of  1872  filed  by  the  Atlantic  and  Pacific  Railroad 
Company  and  to  show  that  they  were  not  maps  of  definite 
location. 

Is  this  position  consistent  with  the  settled  rule  of  law  as  to 
the  conclusiveness,  between  parties  and  their  privies,  of  the 
final  determination  by  a  court  of  competent  jurisdiction  of 
matters  put  in  issue  by  the  pleadings  ? 

The  importance  of  this  question,  independently  of  the  mag- 
nitude of  the  interests  to  be  affected  by  our  decision,  and  of 
the  earnest  contention  of  learned  counsel,  justifies  a  reference 
to  some  of  the  adjudged  cases,  showing  the  grounds  upon 
which  this  salutary  rule  rests. 

The  general  principle  announced  in  numerous  cases  is  that 
a  right,  question  or  fact  distinctly  put  in  issue  and  directly 
determined  by  a  court  of  competent  jurisdiction,  as  a  ground 
of  recovery,  cannot  be  disputed  in  a  subsequent  suit  between 
the  same  parties  or  their  privies ;  and  even  if  the  second  suit 
is  for  a  dilQterent  cause  of  action,  the  right,  question  or  fact 
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once  so  determined  mast,  aa  between  the  same  parties  or  their 
privies,  be  taken  as  conclusively  established,  so  long  as  the 
judgment  in  the  first  suit  remains  unmodified.  This  general 
rule  is  demanded  by  the  very  object  for  which  civil  courts 
have  been  established,  which  is  to  secure  the  peace  and  repose 
of  society  by  the  settlement  of  matters  capable  of  judicial 
determination.  Its  enforcement  is  essential  to  the  mainten- 
ance of  social  order ;  for,  the  aid  of  judicial  tribunals  would 
not  be  invoked  for  the  vindication  of  rights  of  person  and 
property,  if,  as  between  parties  and  their  privies,  conclusive- 
ness did  not  attend  the  judgments  of  such  tribunals  in  respect 
of  all  matters  properly  put  in  issue  and  actually  determined 
by  them. 

Among  the  cases  in  this  court  that  illustrate  the  general 
rule  are  IJopkins  v.  Lee,  6  Wheat.  109,  113 ;  Smith  v.  Ker- 
nochen,  7  How.  198,  216  ;  Thompson  v.  RolerU,  24  How.  233, 
240;  Washington,  Alexandria  &  Georgetown  Steam  Packet 
Co.  V.  Sickles,  24  How.  333,  340,  341,  343 ;  Russeil  v.  Place, 
94  U.  S.  606,  608 ;  CrotnweU  v.  Sac  County,  94  U.  S.  351 ; 
Campbell  v.  Rankin,  99  U.  S.  261 ;  Lumher  Co.  v.  Buchiel, 
101  U.  S.  638 ;  Bissell  v.  Spring  Valley  Township,  124  U.  S. 
225,  230 ;  and  Johnson  Co.  v.  Wharton,  152  U.  S.  252. 

In  Hopkins  v.  Lee —  which  was  a  suit  in  equity  by  the  pur- 
chaser of  land  to  compel  the  vendor  to  remove  certain  incum- 
brances upon  it  —  it  was  held  that  a  fact  established  therein 
and  made  the  basis  of  a  decree  could  not  be  disputed  in  a  sub- 
sequent action  of  covenant  brought  by  the  latter  against  the 
former  for  not  conveying  certain  lands,  part  of  the  consid- 
eration, the  court  saying  that  the  rule  on  that  subject  had 
found  its  way  into  every  system  of  jurisprudence,  not  only 
from  its  obvious  fitness  and  propriety,  but  because  without  it 
an  end  could  not  be  put  to  litigation ;  in  Smith  v.  Kernochen 
—  which  was  ejectment  by  an  assignee  of  a  mortgage  to 
recover  possession  of  the  mortgaged  premises  —  that  a  final 
decree,  in  a  previous  suit,  brought  by  the  mortgagee  against 
the  mortgagor  to  foreclose  the  mortgage,  adjudging  the  mort- 
gage to  be  invalid  for  want  of  authority  in  the  mortgagor  to 
execute  it,  concluded  the  question  of  title,  the  court  observing 
VOL.  cLxvra — i 
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that  the  case  came  within  the  general  rule  that  the  judgment 
of  a  court  of  concurrent  jurisdiction  directly  upon  the  point  is 
as  a  plea  a  bar,  or  as  evidence  conclusive  between  the  same 
parties  or  their  privies  upon  the  same  matters  when  brought 
directly  in  question  in  another  court ;  in  Thompson  v.  Roberts^ 
that  the  judgment  of  a  court  of  law,  or  a  decree  of  a  court  of 
equity,  directly  upon  the  same  point,  and  between  the  same 
parties,  is  good  as  a  plea  in  bar,  and  conclusive  when  given  in 
evidence  in  a  subsequent  suit ;  in  Washington^  Alexandria  dk 
Oeorgetown  Steam  Packet  Co.  v.  Sickles,  that  to  the  end  that 
rights  might  be  secured  and  the  repose  of  society  preserved, 
and  that  limits  might  be  imposed  upon  the  faculties  for  litiga- 
tion, the  presumption  had  been  adopted  that  the  thing  adjudged 
by  a  court  of  competent  jurisdiction,  under  definite  conditions, 
shall  be  received  in  evidence  "as  irrefragable  truth,"  such 
a  presumption  being  a  guarantee  of  the  future  eflBciency 
and  binding  operation  of  the  judgment ;  in  Cromioell  v.  Sac 
County,  that  a  judgment  upon  the  merits  constitutes  an 
absolute  bar  to  a  subsequent  suit  upon  the  same  cause  of 
action  in  respect  to  every  matter  offered  and  received  in  evi- 
dence, or  which  might  have  been  offered  to  sustain  or  defeat 
the  claim  in  controversy,  while  if  the  second  action  is  upon  a 
different  claim  or  demand,  the  judgment  in  the  prior  action 
operates  as  an  estoppel  only  as  to  those  matters  in  issue  or 
points  controverted  upon  the  determination  of  which  the  find- 
ing or  verdict  was  rendered,  the  injury  in  such  case  being  "  as 
to  the  point  or  question  actually  litigated  and  determined  in 
the  original  action,  not  what  might  have  been  litigated  and 
determined  " ;  in  Russell  v.  Place,  that  "  a  judgment  of  a  court 
of  competent  jurisdiction,  upon  a  question  directly  involved  in 
one  suit,  is  conclusive  as  to  that  question  in  another  suit  be- 
tween the  same  parties  " ;  in  Campbell  v.  Rankin,  that  in  an 
action  to  recover  damages  for  trespass  upon  a  mining  claim, 
the  record  of  a  former  suit  between  the  same  parties,  involv- 
ing the  same  question  of  interfering  mining  claims,  was  ad- 
missible as  evidence,  the  court  observing  that  "  whenever  the 
same  question  has  been  in  issue  and  tried  and  judgment  ren- 
dered, it  is  conclusive  of  the  issue  so  decided  in  any  subse- 
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quent  suit  between  the  same  parties";  in  Lumber  Co.  v. 
Buchtel^  that  in  a  suit  for  the  amount  of  the  first  instalment 
due  on  a  contract  for  the  purchase  of  timber  lands  —  the  de- 
fence being  that  the  defendant  had  been  induced  to  make  the 
contract  by  false  and  fraudulent  representations  —  a  judgment 
based  upon  a  finding  that  no  such  representations  were  made, 
was  conclusive  in  respect  of  that  matter  in  a  subsequent  action 
brought  on  the  contract  to  recover  a  diflferent  instalment ;  in 
Bissell  V.  Spring  Valley  Township^  that  an  adjudication,  in 
an  action  on  coupons  of  municipal  bonds,  sustaining  the 
defence  that  the  municipality  never  executed  the  bonds,  and 
that  the  bonds  were  not  its  legal  obligations,  was  conclusive 
in  a  subsequent  action  brought  by  the  same  party  on  diflferent 
coupons  of  the  same  bonds ;  and  in  Johnson  Co,  v.  Wharton^ 
that  in  an  action  to  recover  stipulated  royalties,  for  a  named 
period,  for  guard  rails  constructed  according  to  the  specifica- 
tions of  a  certain  patent,  in  which  judgment  was  given  for 
the  plaintiflf,  the  defendant  in  a  second  suit  brought  to  recover 
like  royalties  for  a  later  period  could  not  make  the  same  de- 
fence, although,  by  reason  of  the  small  amount  in  dispute,  he 
was  precluded  from  having  the  judgment  in  the  first  suit 
reviewed  upon  writ  of  error,  this  court  stating  that  it  was  a 
general  rule,  having  its  foundation  in  a  wise  public  policy, 
that  the  final  judgment  of  a  court,  at  least  one  of  superior 
jurisdiction,  competent  under  the  law  of  its  creation  to  deal 
with  the  parties  and  the  subject-matter,  and  having  acquired 
jurisdiction  of  the  parties,  concludes  those  parties  and  their 
privies  in  respect  of  every  matter  put  in  issue  by  the  pleadings 
and  determined  by  such  court.  See  also  Lessee  of  Parrish  v. 
Ferris,  2  Black,  606,  608 ;  Packet  Co.  v.  Sickles,  5  Wall.  580, 
692 ;  Bowell  v.  Applegate,  152  U.  S.  327,  342. 

The  latest  expressions  of  opinion  by  this  court  on  this  ques- 
tion are  in  Last  Chance  Mining  Co.  v.  Tyler  Mining  Co.,  157 
U.  S.  683,  691,  and  New  OrUans  v.  Citizens'  Bank,  167  U.  S. 
371,  396.  In  the  first  of  these  cases  it  was  held  that  a  judg- 
ment by  default  in  favor  of  the  Last  Chance  Mining  Com- 
pany against  the  Tyler  Mining  Company  for  a  parcel  of  land 
embraced  within  the  boundaries  of  certain  mining  claims, 
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alleged  to  have  been  legally  located  and  to  belong  to  the 
former  company,  precluded  the  latter  company  from  con- 
tending in  a  subsequent  action  for  part  of  a  mineral  vein  not 
embraced  within  the  former  suit,  but  within  the  mining  claims 
involved  in  the  first  suit,  that  the  mining  claims  in  question 
had  not  been  legally  located  —  the  court  observing  that  "  a 
judgment  by  default  was  just  as  conclusive  an  adjudication 
between  the  parties  of  what  is  essential  to  support  .the  judg- 
ment as  one  rendered  after  answer  and  contest,"  the  essence 
of  estoppel  by  judgment  being  that  "  there  has  been  a  judi- 
cial determination  of  a  fact,  and  the  question  always  is,  has 
there  been  such  determination,  and  not,  upon  what  evidence  or 
by  what  means  was  it  reached  ? " 

In  New  Orleans  v.  Citizens^  Bank^  it  was  held  that  the  final 
and  unreversed  judgment  of  a  court  in  Louisiana  of  superior 
jurisdiction  upon  the  issue,  duly  raised  by  the  pleadings,  whether 
the  bank  was  exempt  by  contract  with  the  State  from  taxes 
assessed  against  it  for  particular  years,  concluded  that  ques- 
tion, as  between  the  same  parties  and  their  representatives, 
in  respect  of  taxes  assessed  against  it  for  subsequent  years. 
In  that  case  the  court  said :  "  The  estoppel  resulting  from 
the  thing  adjudged  does  not  depend  upon  whether  there  is 
the  same  demand  in  both  cases,  but  exists,  even  although 
there  be  different  demands,  when  the  question  upon  which 
the  recovery  of  the  second  demand  depends  has  under  identi- 
cal circumstances  and  conditions  been  previously  concluded 
by  a  judgment  between  the  parties  or  their  privies." 

In  view  of  these  adjudications,  it  would  seem  that  the  con- 
trolling inquiry  is  whether,  under  the  pleadings  in  the  former 
cases,  the  sufficiency  of  the  Atlantic  and  Pacific  maps  of  1872 
as  maps  of  definite  location,  was  a  matter  in  issue  and  deter- 
mined, as  between  the  United  States  and  the  Southern  Pacific 
Railroad  Company.  That  that  matter  was  in  issue  and  was 
actually  decided  in  the  former  cases,  is  too  clear  to  admit  of 
doubt.  That  it  was  material  is  equally  clear ;  for,  upon  its 
determination  depended  the  question  whether  the  grant  of 
public  lands  to  the  Atlantic  and  Pacific  Railroad  Company 
attached  to  any  specific  lands  along  its  line  to  which  the  for- 
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feiture  act  of  1886  could  apply.  If  those  maps  were  valid 
maps  of  deQnite  location,  then,  according  to  the  settled  adjudi- 
cations of  this  court,  to  which  reference  has  often  been  made, 
the  right  of  that  company  to  earn  the  lands  appertaining  to 
its  line,  thus  definitely  located,  attached,  by  relation,  as  of  the 
date  of  the  grant  to  it  in  1866 ;  and  in  this  view  the  Southern 
Pacific  Railroad  Company,  holding  the  junior  grant,  took  none 
of  the  lands  appertaining  to  that  line  by  reason  of  the  definite 
location  and  construction  of  its  line.  Thus,  also,  those  lands 
were  in  such  condition,  at  the  date  of  the  forfeiture  act  of 
1886,  that  they  could  be  forfeited  as  lands  in  which  the 
Atlantic  and  Pacific  Railroad  Company  then  had  an  interest, 
and,  in  accordance  with  the  act  of  Congress,  be  fully  restored 
to  the  public  domain  for  the  exclusive  benefit  of  the  United 
States,  unaflfected  by  the  later  grant  made  to  the  Southern 
Pacific  Railroad  Company. 

The  only  way  in  which,  in  the  former  cases,  the  court  could 
have  avoided  a  decision  as  to  the  character  of  those  maps, 
was  to  have  held  that  whether  they  were  maps  of  definite 
location  or  not,  the  rights  of  the  Southern  Pacific  Railroad 
Company  attached,  upon  the  declaration  of  forfeiture,  to  the 
lands  then  in  dispute,  and  that  Congress  was  without  power 
to  restore  them  to  the  public  domain.  So  far  from  sustaining 
that  view,  the  court  expressly  adjudged  that,  upon  the  accept- 
ance of  the  Atlantic  and  Pacific  maps  of  1872,  the  rights  of 
tftat  company,  in  the  lands  granted,  attached  as  of  the  date  of 
the  grant  of  1866,  and  that  it  was  not  possible  for  the  South- 
em  Pacific  Railroad  Company,  by  the  location  of  its  road, 
whether  located  before  or  after  the  acceptance  of  the  maps  of 
1872,  to  acquire  any  interest  whatever  in  the  lands  there  in 
dispute  that  would  prevent  Congress,  upon  forfeiting  the 
rights  of  the  Atlantic  and  Pacific  Railroad  Company,  from 
restoring  such  lands  to  the  public  domain  to  be  disposed  of 
by  the  United  States  as  it  saw  proper. 

It  is  in  effect  said  that  the  failure  of  the  Government  in 
the  former  cases  to  aver,  in  words,  that  the  maps  of  1872 
were  maps  of  "  definite  location,"  leaves  the  question  of  the 
sufficiency  of  those  maps  open  in  this  case  relating  to  different 
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lands.  It  seems  to  be  forgotten  that  the  amended  bill  was  in 
exact  conformity  with  the  act  of  1866,  which  in  the  third  sec- 
tion—  the  one  making  the  grant  —  used  the  words  "at  the 
time  the  line  of  said  road  is  designated  by  a  plat  thereof  filed 
in  the  oflBce  of  the  Commissioner  of  the  General  Land  OflSce." 
The  word  "  designated "  in  that  act  meant  no  more  nor  less 
than  the  words  "  definitely  located  "  mean.  When  the  South- 
ern Pacific  Railroad  Company  denied  that  the  Atlantic  and 
Pacific  line  had  been  sufficiently  designated,  or  that  there  had 
been  a  valid  location  of  it,  both  litigants,  as  well  as  the  court, 
understood,  and  properly,  that  the  case  presented  the  question 
whether  there  had  been  such  a  definite  location  of  the  Atlan- 
tic and  Pacific  line  as  the  act  of  Congress  required.  That 
that  company  so  understood  the  word  "  designated,"  as  used 
in  the  third  section  of  the  act  of  1866,  is  beyond  question ; 
for  its  answer  filed  in  the  former  cases  on  the  30th  of  Decem- 
ber, 1889,  in  which  it  claimed  the  lands  then  in  controversy, 
refers  to  the  map  filed  by  it  on  the  3d  April,  1871,  as  one  by 
which  "  it  designated  the  line  of  its  said  railroad."  And  when 
it  was  adjudged  that  the  maps  of  1872  indicated  a  definite 
location  of  the  line  of  the  Atlantic  and  Pacific  Railroad,  the 
settled  rules  of  law  forbid  that  the  defeated  party  should 
reopen  that  question  in  another  suit,  relating  to  other  lands 
appertaining  to  the  line  so  designated.  The  matter  alleged 
by  the  Government,  and  upon  which  the  recovery  proceeded, 
was,  we  repeat,  the  sufficiency  of  the  maps  of  1872  to  entitle 
the  Atlantic  and  Pacific  Railroad  Company  to  earn  the  lands 
there  in  dispute. 

It  is  also  said  that  the  decision  in  the  former  cases  con- 
cluded, at  most,  only  the  question  of  title  in  respect  of  the 
lands  there  in  controversy.  This  cannot  be  correct  when  the 
lands  in  both  suits  have  a  common  source  of  title,  and  the  title 
depends  upon  the  existence  or  non-existence  of  the  same  fact 
or  facts.  If  the  accepted  maps  filed  by  the  Atlantic  and 
Pacific  Railroad  Company  in  1872  sufficiently  located  the  line 
of  that  company,  it  could  not  possibly  be  that  they  were  valid 
maps  of  definite  location  as  to  part  of  the  lands  appertaining 
to  that  line,  and  not  maps  of  that  character  in  respect  of 
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other  lands  embraced  by  it.  Consequently,  the  former  judg- 
ment, while  unmodified,  determined  the  character  of  the 
maps,  as  between  the  United  States  and  the  Southern  Pacific 
Railroad  Company.  If  the  court  had  adjudged  in  the  former 
cases  that  those  maps  were  neither  filed  nor  accepted  as  maps 
of  definite  location,  but  were  only  maps  of  general  route, 
could  it  be  doubted  that  the  Government  would  have  been 
estopped  from  asserting  to  the  contrary  in  a  subsequent  suit 
involving  other  lands  claimed  by  the  Southern  Pacific  Rail- 
road Company  which  were  covered  by  the  same  maps,  and 
appertained  to  the  same  line  ?  Must  a  different  principle  be 
applied  because  the  decision  was  favorable  to  the  Government 
upon  the  question  whether  the  maps  of  1872  were  maps  of 
definite  location?*    Certainly  not. 

But  it  is  earnestly  insisted  that  a  prior  judgment  cannot 
operate  as  an  estoppel  in  a  subsequent  suit  between  the  same 
parties,  unless  it  be  pleaded  when  there  is  an  opportunity  to 
do  so ;  that  such  an  opportunity  existed  in  this  suit ;  and  that 
the  United  States  having  failed  to  avail  itself  of  that  opportu- 
nity, it  was  open  to  the  court  to  determine  the  truth  of  the 
matter  upon  all  the  evidence  now  before  it. 

This  contention  is  based  upon  the  45th  Rule  in  Equity,  pro- 
viding :  "  No  special  replication  to  any  answer  shall  be  filed. 
But  if  any  matter  alleged  in  the  answer  shall  make  it  neces- 
sary for  the  plaintiff  to  amend  his  bill,  he  may  have  leave  to 
amend  the  same  with  or  without  payment  of  costs,  as  the 
court,  or  a  judge  thereof,  may  in  his  discretion  direct."  Under 
this  rule,  it  is  said,  the  United  States  had  an  opportunity  to 
amend  its  bill,  and  in  that  mode  to  have  met  the  allegations 
of  the  amended  answer  of  1893 ;  but  having  failed  to  ask 
leave  to  amend,  it  lost  the  benefit  of  the  former  judgment. 

The  part  of  the  amended  answer  of  1893  to  which  counsel 
refer  as  making  an  issue  or  issues  not  made  in  the  former 
cases,  and  which,  it  is  contended,  must  have  been  met  by  an 
amended  bill  if  the  Government  expected  to  rely  upon  the 
prior  judgment,  is  as  follows: 

"And  the  said  respondents  deny  that  said  Atlantic  and 
Pacific  Kailroad  Company  did  locate  on  the  ground  or  desig- 
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nate  upon  a  plat  or  map  the  whole  of  said  line  of  railroad, 
under  or  in  accordance  with  said  act,  from  Springfield,  Mis- 
souri, by  way  of  the  points  or  places  named  in  said  act,  or 
otherwise,  to  the  Pacific  Ocean,  and  deny  that  it  ever  lawfully 
located  or  adopted  or  designated  any  part  of  said  line  in  the 
State  of  California ;  and  deny  that  on  or  about  the  —  day  of 

,  1866,  or  at  any  other  time,  said  company  did  file  any 

such  plat  in  the  office  of  the  Commissioner  of  the  General 
Land  Office,  and  deny  that  at  that,  or  at  any  such  time,  any 
such  designation  or  location  of  said  line  of  railroad  was  ap- 
proved by  the  Secretary  of  the  Interior ;  and  deny  that  the 
odd  sections  of  public  lands  on  each  side  of  said  road  for 
thirty  miles  were  withdrawn  from  market  or  reserved;  and 
deny  that  the  lands  in  suit  herein,  or  any  of  them,  fell  with- 
in the  twenty-mile  limits  of  any  such  line,  or  were  ever  law- 
fully withdrawn  from  market, '  or  reserved  for,  or  for  the 
benefit  of,  the  said  Atlantic  and  Pacific  Railroad  Company ; 
and  deny  that  the  Atlantic  and  Pacific  Railroad  Company 
ever  designated  a  line  of  railroad  between  the  Colorado  River 
and  the  Pacific  Ocean  by  a  map  thereof  filed  in  the  office  of 
the  Commissioner  of  the  General  Land  Office,  or  made  or 
filed  a  map  of  definite  location  of  a  route  from  the  Colorado 
River  to  the  Pacific  Ocean,  whether  by  the  most  practical  and 
eligible  route  or  otherwise  howsoever.  The  said  respondents 
aver  that  the  said  Atlantic  and  Pacific  Railroad  Company 
never  made  any  actual  or  definite  location  of  its  railroad  in 
California,  nor  constructed  any  part  of  a  railroad  in  said 
State,  under  or  according  to  the  act  of  Congress  approved 
July  27,  1866,  or  any  amendments,  modifications  or  supple- 
ments thereto  or  otherwise  howsoever.  The  pretended  loca- 
tion of  a  route  by  said  Atlantic  and  Pacific  Railroad  Company 
in  California  never  was  or  became  an  actual  or  definite  loca- 
tion, or  anything  else  than  an  attempted  or  pretended  designa- 
tion of  a  general  route  for  a  railroad  from  San  Francisco  to 
the  Needles,  and  such  pretended  location  or  designation  of 
route  was  a  colorable  and  fraudulent  location  or  designation 
of  an  unauthorized  and  impracticable  line.  The  Secretary  of 
the  Interior  never  undertook  to  accept  such  pretended  loca- 
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tion  or  designation  as  anything  else  than  a  designation  of  a 
general  route,  and  no  right  to  or  interest  in  any  public  lands 
was,  or  could  be,  acquired  by  said  railroad  company  by  reason 
of  any  such  attempted  location  or  designation,  or  any  act  of 
acceptance  thereof." 

Undoubtedly,  there  are  cases  in  which  a  party  may  lose 
the  benefit  of  a  prior  judgment,  in  respect  of  matters  deter- 
mined by  it,  when,  having  an  opportunity  to  plead  such  judg- 
ment, he  fails  to  do  so.  But  that  principle  has  no  application 
in  the  present  case.  Under  Equity  Rule  45,  a  general  repli- 
cation to  the  amended  answer  of  the  defendant  company 
sufficed,  unless  that  amended  answer  contained  such  matter 
as  made  it  "  necessary  "  that  the  Government  should  amend 
the  bill.  But  when  a  former  recovery  is  to  be  relied  on  by 
the  plaintiff  it  can  only  be  necessary  to  amend  the  bill 
when  the  rules  of  pleading  imperatively  require  that  to  be 
done  in  order  to  obtain  the  benefit  of  such  recovery.  No 
amendment  of  the  bill  was  necessary  in  this  case  for  the 
reason  that  the  judgment  in  the  prior  suit  —  the  present  suit 
being  on  a  different  cause  of  action  —  could  not  be  pleaded  as 
an  absolute  bar  arising  upon  the  face  of  the  record,  but  could 
be  used  m  evidence  to  support  the  contention  that  the  maps 
of  1872  sufficiently  identified  the  lands  granted  by  the  act  of 
1866.  The  contrary  is  again  asserted  by  the  Southern  Pacific 
Kailroad  Company  in  this  suit.  But  that  precise  issue  we 
have  seen  was  made  in  the  former  suit,  and  was  determined 
for  the  United  States.  And  to  establish  that  fact,  the  United 
States  introduced  the  former  record  as  evidence  in  its  behalf. 
To  say  that  the  Government  lost  the  benefit  of  its  former 
judgment,  covering  this  issue  or  question,  because  it  did  not 
amend  its  bill  and  plead  the  judgment  as  an  estoppel,  is  to  say 
that  it  was  required  to  set  out  in  its  pleading  what  was  merely 
evidence  to  support  its  title  to  the  lands  in  controversy.  The 
45th  Equity  Eule  is  not  to  be  so  interpreted.  It  means,  at 
most,  that  a  general  replication  is  always  sufficient  to  put  in 
issue  every  material  allegation  of  an  answer  or  amended  answer, 
unless  the  rules  of  pleading  imperatively  require  an  amendment 
of  the  bill.    Besides,  Rule  45  must  be  construed  in  connection 
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with  the  Equity  Rule  19,  declaring  that  the  plaintiff,  at  his  dis- 
cretion, may  omit  from  the  bill "  what  is  commonly  called  the 
charging  part  of  the  bill,  setting  forth  the  matters  or  excuses 
which  the  defendant  is  supposed  to  intend  to  set  up  by  way  of 
defence  to  the  bilL"  If  it  was  competent  for  the  Govern- 
ment, in  this  case,  to  have  referred,  in  its  bill,  to  the  former 
suit,  and,  in  advance,  by  appropriate  allegations,  to  have  met 
the  objections  which  it  supposed  the  defendant  would  urge 
to  the  former  judgment  as  fixing  the  character  of  the  maps 
of  1872,  it  was  not  bound  to  pursue  that  course  nor  to  amend 
its  bill  and  set  out  what  was  only  evidence  of  its  title  to  the 
particular  lands  in  controversy. 

But  there  is  another  reason  why  the  United  States  was  not 
required  to  amend  its  bill.  Before  the  amended  answer  of 
1893  was  filed,  the  Government,  by  its  pleadings,  had  dis- 
tinctly alleged  that  the  maps  of  1872  sufficiently  designated 
the  line  of  the  Atlantic  and  Pacific  Railroad,  and  identifit*d 
the  lands  granted  to  it,  while  the  defendant's  pleadings  with 
equal  distinctness  averred  that  they  were  not  valid  maps  of 
definite  location.  Such  was  the  condition  of  the  record  when 
this  court  decided  the  former  case  on  the  12th  day  of  Decem- 
ber, 1892.  That  decision,  as  we  are  informed  by  the  railroad 
company,  instructed  it  "  as  to  where  the  real  strain  of  the 
controversy  came,"  and  having  failed  "  to  appreciate  the  infer- 
ences which  the  court  might  draw  from  facts  or  evidence," 
leave  was  obtained  in  the  Circuit  Court  to  file,  and  it  did  file 
in  this  case,  the  amended  answer  of  1893,  bringing,  it  is 
claimed,  into  view  such  new  issues  and  such  additional  facts 
as  deprived  the  Government  of  the  right,  unless  it  amended 
the  bill  and  formally  pleaded  such  judgment  as  an  estoppel, 
to  rely  upon  the  judgment  in  the  prior  cases  as  conclusive  of 
the  matters  determined  by  it.  That  which  is  claimed  to  be 
new  in  the  amended  answer  was  not  such  matter  as  even 
prior  to  Equity  Rule  45  would  have  required  a  special  repli- 
cation or  an  amended  bill  in  order  to  avoid  its  effect.  The 
amended  answer  was,  at  most,  only  a  more  extended  state- 
ment of  the  grounds  of  defence  previously  set  forth.  The 
manifest  purpose  of  it  was  to  relieve  the  strain  of  the  prior 
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decision,  and,  under  the  guise  of  presenting  new  issues  of  a 
substantial  character,  to  enable  the  railroad  company,  by  intro- 
ducing additional  evidence  on  its  behalf,  to  retry,  in  this  col- 
lateral proceeding,  the  question  as  to  the  suflBciency  of  the 
maps  of  1872.  The  pleadings  in  the  prior  cases  distinctly 
averred  an  adequate  designation  of  the  line  of  the  Atlantic 
and  Pacific  Railroad  and  the  identification  of  the  lands  apper- 
taining to  that  line.  The  averment  in  the  amended  answer 
of  1893,  that  the  location  by  the  Atlantic  and  Pacific  Rail- 
road Company  of  its  route  in  California  "  never  was  or  became 
an  actual  or  definite  location,"  but  was  only  "  an  attempted 
or  pretended  designation  of  a  general  route  for  a  railroad 
from  San  Francisco  to  the  Needles,"  and  that  such  designa- 
tion of  its  route  was  "  a  colorable  and  fraudulent  location  or 
designation  of  an  unauthorized  and  impracticable  line,"  was 
not  at  all  necessary,  because  the  defendant  company,  under 
its  original  answer,  if  not  estopped  by  the  former  judgment, 
could  have  introduced  any  evidence  tending  to  show  that 
there  had  been  no  valid  definite  location  of  the  line  of  the 
Atlantic  and  Pacific  Railroad,  and  that  the  maps  of  1872  were 
filed  and  accepted  only  for  the  purpose  of  indicating  a  general 
route.  So  that  if  the  Government  was  entitled,  under  the 
pleadings  as  they  were  when  the  defendant  company  filed  its 
amended  answer  of  1893,  to  introduce  in  evidence  the  record 
and  judgment  in  the  former  cases,  its  right  in  that  respect 
was  not  lost  by  its  failure  to  amend  its  bill  and  specially  set 
up  that  record. 

That  the  record  and  judgment  in  the  former  cases  were 
admissible  in  evidence,  without  being  specially  pleaded,  we 
entertain  no  doubt.  And  when  before  the  court  as  admissi- 
ble evidence,  the  only  inquiry  was  whether  the  sufficiency 
of  the  maps  of  1872  was  a  matter  in  issue  and  determined 
between  the  parties  to  those  cases.  There  are  some  cases 
holding  that  a  judgment,  without  being  specially  pleaded,  is 
not  conclusive  upon  the  issues  to  which  it  relates,  but  is  only 
persuasive  evidence,  and  that  the  court  is  at  liberty  to  find 
according  to  the  truth  as  shown  by  all  the  evidence  before 
it.    But  according  to  the  weight  of  authority  and  upon  prin- 


Digitized  by 


Google 


60  OCTOBER  TERM,  1897. 

Opinion  of  the  Coart 

ciple,  the  former  judgment,  if  admissible  in  evidenoe  at  all, 
is  conclnsive  of  the  matters  put  in  issue  and  actually  deter- 
mined by  it.  Mr.  Greenleaf  correctly  says  that  "  the  weight 
of  authority,  at  least  in  the  United  States,  is  believed  to  be  in 
favor  of  the  position  that  where  a  former  recovery  is  given 
in  evidence,  it  is  equally  conclusive,  in  its  effect,  as  if  it  were 
specially  pleaded  by  the  way  of  estoppel."  1  Greenleaf  on 
Ev.  §  531.  This  view  is  in  accord  with  the  decisions  of  this 
court  above  cited.  See,  also.  Marsh  v.  Pier^  4  Rawle,  272, 
288 ;  Lawrence  v.  Bunt,  10  Wend.  80,  83 ;  BetU  v.  Stair,  5 
Connecticut,  550  ;  Sawyer  v.  Woodbury,  7  Gray,  499,  502 ; 
Jennison  v.  West  Springfieldy  13  Gray,  544 ;  Cannon  v.  Branie, 
45  Alabama,  262 ;  Trayhern  v.  Colbum,  66  Maryland,  277, 
278  ;  Oarton  v.  Bolts,  73  Missouri,  274,  278  ;  Walker  v.  Chase, 
63  Maine,  258,  260 ;  Lynch  v.  Swanton,  53  Maine,  100,  102 ; 
Brother  v.  Owens,  Cheves  (Law),  236  ;  Jones  v.  Weathershee,  4 
Strob.  (Law)  50,  54,  55  ;  Warwick  v.  Ifnderwood,  3  Head,  238, 
240  ;  Isaacs  v.  Clark,  12  Vermont,  692,  694. 

In  the  present  case  the  railroad  company  has  made  an 
elaborate  argument  in  support  of  the  proposition  that  the 
necessary  legal  effect  of  the  forfeiture  act  of  July  6,  1886  was 
to  restore  the  title  of  all  lands  affected  by  that  act  to  the 
United  States,  as  of  the  date  of  the  grant  of  July  27,  1866, 
and  to  "  avoid "  and  "  defeat,"  as  of  that  date,  the  grant  to 
the  Atlantic  and  Pacific  Railroad  Company  with  like  effect  as 
if  it  had  never  existed  ;  that,  upon  such  forfeiture,  the  United 
States  became  seized  of  its  original  estate  in  the  lands  as  of 
July  27,  1866,  with  the  same  effect  as  if  it  had  never  made 
any  grant  to  the  Atlantic  and  Pacific  Railroad  Company ; 
and  that  it  could  only  enter  upon  the  lands  for  forfeiture  as 
of  its  former  estate  in  them.  In  this  view,  it  is  contended 
that  the  rights  of  the  Southern  Pacific  Railroad  Company 
attached  immediately  upon  the  forfeiture,  and  before  the 
lands  so  forfeited  were  restored  to  the  public  domain.  It  is 
sufiKcieht  to  say,  in  reference  to  this  contention,  that  the  ques- 
tion as  to  the  effect  of  the  act  of  forfeiture  upon  the  rights  of 
the  Southern  Pacific  Railroad  Company  was  fully  considered 
and  determined  in  the  former  cases.    It  was  held  that  it  was 
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not  the  intention  of  Congress  that  these  lands  should  pass 
conditionally  to  the  Southern  Pacific  Railroad  Company,  or 
to  give  to  it  any  lands  previously  granted  to  the  other  com- 
pany, and  that  the  first  proviso  of  section  three  of  the  act 
of  1866  imports  that  "  Congress  was  not  only  not  intending 
to  give  to  one  company  that  which  it  had  already  given  to 
another,  but  intended  that  lands  previously  granted  should 
be  definitely  excepted  from  the  later  grant."  The  court  said  : 
"  Again,  there  can  be  no  question,  under  the  authorities  here- 
tofore cited,  that,  if  the  act  of  forfeiture  had  not  been  passed 
by  Congress,  the  Atlantic  and  Pacific  could  yet  construct  its 
road,  and  that,  constructing  it,  its  title  to  these'  lands  would 
become  perfect.  No  power  but  that  of  Congress  could  inter- 
fere with  this  right  of  the  Atlantic  and  Pacific.  No  one  but 
the  grantor  can  raise  the  question  of  a  breach  of  a  condition 
subsequent.  Congress,  by  the  act  of  forfeiture  of  July  6^ 
1886,  determined  what  should  become  of  the  lands  forfeited. 
It  enacted  that  they  be  restored  to  the  public  domain.  The 
forfeiture  was  not  for  the  benefit  of  the  Southern  Pacific ;  it 
was  not  to  enlarge  its  grant  as  it  stood  prior  to  the  act  of 
forfeiture.  It  had  given  to  the  Southern  Pacific  all  that  it 
had  agreed  to  in  its  original  grant ;  and  now,  finding  that  the 
Atlantic  and  Pacific  was  guilty  of  a  breach  of  a  condition 
subsequent,  it  elected  to  enforce  a  forfeiture  for  that  breach 
and  a  forfeiture  for  its  own  benefit." 

For  the  reasons  stated,  we  are  of  opinion  that  it  must  be 
taken  in  this  case  to  have  been  conclusively  adjudicated  in 
the  former  cases  as  between  the  United  States  and  the  South- 
em  Pacific  Railroad  Company  — 

1.  That  the  maps  filed  by  the  Atlantic  and  Pacific  Railroad 
Company  in  1872  were  sufficient,  as  maps  of  definite  location^ 
to  identify  the  lands  granted  to  that  company  by  the  act  of 
1866. 

2.  That  upon  the  acceptance  of  those  maps  by  the  Land 
Department,  the  rights  of  that  company  in  the  lands  so 
granted,  attached,  by  relation,  as  of  the  date  of  the  act  of 
1866;  and, 

3.  That  in  view  of  the  conditions  attached  to  the  grants 


Digitized  by 


Google 


62  OCTOBER  TERM,  1897. 

Opinion  of  the  Coart. 

and  of  the  reservations  of  power  in  Congress  contained  in  the 
act  of  1866,  such  lands  became,  upon  the  passage  of  the  for- 
feiture act  of  1886,  the  property  of  the  United  States,  and  by- 
force  of  that  act  were  restored  to  the  public  domain,  without 
the  Southern  Pacific  Railroad  Company  having  acquired  any 
interest  therein  that  affected  the  power  of  the  United  States 
to  forfeit  and  restore  them  to  the  public  domain. 

These  grounds  being  accepted  as  the  basis  of  our  decision, 
the  law  in  the  present  case  is  clearly  for  the  United  States ; 
for,  as  all  the  lands  here  in  controversy  are  embraced  by  the 
maps  of  187^  and,  therefore,  appertain  to  the  line  located  by 
such  maps,  it  must  be,  for  the  reasons  stated  in  the  former 
decision,  that  the  United  States  is  entitled,  as  between  it  and 
the  Southern  Pacific  Railroad  Company,  to  the  relief  given 
by  the  decree  below. 

Even  if  we  were  prepared  upon  a  reexamination  of  the 
former  cases,  or  upon  the  showing  made  by  the  present 
record,  to  hold  that  the  maps  of  1872  were  not  valid  maps 
of  definite  location,  we  could  not  for  that  reason,  in  this  pro- 
ceeding, go  behind  the  former  adjudication,  and  deny  to  the 
United  States  the  benefit  of  the  rule  making  that  adjudica- 
tion, so  long  as  it  was  unmodified,  conclusive,  as  between  the 
parties  to  it,  of  all  matters  actually  determined  under  the 
issues  in  the  prior  suits. 

One  other  matter  deserves  attention.  The  learned  counsel 
for  the  railroad  company  in  their  extended  comments  upon 
the  evidence  in  the  present  record,  insist  that,  under  the  proof 
now  before  the  court,  it  is  indisputable  that  the  Atlantic  and 
Pacific  Railroad  Company  did  nothing  more  than  file,  in  the 
Interior  Department,  "  a  map  of  general  or  preliininary  route 
for  the  purpose  of  securing  a  preliminary  withdrawal  of 
lands"  ;  that  the  maps  of  1872  were  neither  filed  nor  ac- 
cepted as  maps  of  definite  location ;  and  that  the  proof  is  of 
such  a  peculiar  character  as  to  demand  an  examination  of  it 
by  the  court. 

In  support  of  this  contention  reference  was  made  to  duly 
certified  copies  of  certain  letters,  appearing  in  the  records  of 
the  Interior  Department :  1.  A  letter  to  Mr.  Delano,  Secre- 
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tary  of  the  Interior,  from  Mr.  Hillyer,  attorney  of  the  At- 
lantic and  Pacific  Kailroad  Company  under  date  of  March  8, 
1872,  enclosing  "the  accompanying  maps  to  be  filed  in  the 
oflBce  of  the  Commissioner  of  the  General  Land  Office"  — 
the  above  maps  of  1872,  four  in  number — which  letter  con- 
cludes :  "  The  Atlantic  and  Pacific  Railroad  Company  re- 
spectfully request  that  the  lands  embraced  in  the  grant  to  the 
company  under  the  provisions  of  the  act  of  July  27,  1866,  and 
coterminous  with  the  portions  of  the  line  or  route  designated 
by  the  plats  herewith  filed  or  heretofore  filed  by  said  com- 
pany, may  be  withdrawn  from  sale,  entry  or  preemption  and 
reserved  for  said  railroad  company  according  to  the  provisions 
of  said  act."  2.  A  letter  from  Secretary  Delano  to  Mr. 
Hillyer,  under  date  of  March  9,  1872,  acknowledging  the 
receipt  of  the  latter's  letter,  "  transmitting  four  maps  of  the 
preliminary  location  of  portions  of  the  Atlantic  &  Pacific 
Railroad,"  and  saying  that  said  "maps  have  to-day  been  trans- 
mitted to  the  Commissioner  of  the  General  Land  Office  for 
appropriate  action."  3.  A  letter  from  the  Secretary  of  the 
Interior  to  the  Commissioner  of  the  General  Land  Office, 
under  date  of  March  9,  1872,  saying :  "  I  transmit  herewith, 
for  appropriate  action,  four  maps  of  the  preliminary  location 
of  portions  of  the  Atlantic  &  Pacific  Railroad,"  and  that  said 
"  maps  were  received  yesterday  from  C.  J.  Hillyer,  Esq.,  atty. 
of  the  Co.  — in  this  city." 

From  these  documents  it  appears  that  the  attorney  of  the 
railroad  company  described  two  of  the  maps  as  "  designating," 
and  the  remaining  two  as  "  showing,"  the  line  or  route  of  the 
railroad,  while  the  two  letters  of  the  Secretary  describe  them 
as  maps  of  the  ^^ preliminary/  location  of  portions"  of  the 
road.  It  is  conceded  that  in  the  letters  of  the  Secretary,  as 
originally  written^  the  maps  were  referred  to  as  maps  of 
definite  location  of  portions  of  the  Atlantic  and  Pacific 
Railroad.  And  it  was  shown  that  the  word  "preliminary," 
inserted  in  place  of  "definite,"  in  the  two  letters  of  the  Secre- 
tary, was  in  the  handwriting  of  a  former  (now  deceased)  clerk 
in  the  Land  and  Railroad  Division  of  the  Interior  Depart- 
ment, who,  it  is  claimed,  made  the  change  with  the  knowledge 
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or  in  conformity  with  the  directions  of  the  Secretary;  also, 
that  corresponding  memoranda,  in  pencil  and  in  the  hand- 
writing of  that  clerk,  appear  upon  those  letters,  and  upon  the 
jackets  containing  them. 

Upon  the  part  of  the  United  States  it  is  contended  that 
there  is  no  evidence  whatever  tending  to  show  that  the  Secre- 
tary had  any  knowledge  of  or  directed  the  word  "definite'^ 
to  be  stricken  out  and  ''  preliminary  "  inserted ;  on  the  con- 
trary, that  the  Department,  at  all  times,  subsequently  to 
March  9,  1872,  treated  the  maps  in  question  as  maps  of 
definite  location.  In  support  of  its  position  the  Government 
refers  to  the  fact  that  in  the  letter-press  copy,  as  well  as  in 
what  is  called  by  counsel  the  permanent  record  of  letters,  in 
the  Department,  the  letter  of  the  Secretary  to  the  Commis- 
sioner of  the  General  Land  Office  contains  the  words  "  definite 
location,"  not  "  preliminary  location,"  and  the  letter  of  the 
Secretary  to  Mr.  Hillyer  of  March  9,  1872  reads  "four  maps 
of  the  definite  location,"  not  "four  maps  of  the  preliminary 
location."  The  Government  also  refers  to  the  fact  that  when 
the  Commissioner  of  the  Land  Office  received  the  letter  from 
the  Secretary  of  the  Interior  the  indorsement  placed  on  the 
back  of  the  map  was  in  these  words :  "  Map  of  definite  loca- 
tion of  the  Atlantic  and  Pacific  Railroad  through  the  county 
the  Los  Angeles,  and  part  of  Sau  Bernardino,  Cal.  Received 
at  the  G.  L.  O.  with  Secretary's  letter  of  March  9, 1872  " ;  also 
to  the  letter  of  the  Commissioner,  dated  April  22,  1872,  and 
addressed  to  the  local  land  officers  in  California,  in  which  the 
former  said:  "Gentlemen:  I  transmit  herewith  a  diagram 
showing  the  definite  location  of  the  Atlantic  and  Pacific 
Railroad  under  the  act  of  July  27,  1866,  Stat.  Vol.  14,  p.  292, 
from  a  point  on  the  western  boundary  of  Los  Angeles  Co.  to 
a  point  in  T.  7  K,  R.  7  E.  of  the  San  Bernardino,  in  your  dis- 
trict, showing  also  the  twenty  and  thirty-mile  limits  of  the 
land  grant  under  said  act,"  etc.  It  also  appears  that  Assistant 
Attorney  General  Smith,  in  an  official  communication  ad- 
dressed to  the  Secretary  of  the  Interior,  under  date  of  March 
16,  1874  —  in  which  he  considered  the  question  of  the  right 
of  the  Atlantic  and  Pacific  Railroad  Company  to  locate  its 
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line  from  the  Colorado  River,  by  way  of  Tehachapa  Pass  to 
San  Francisco  —  referred  to  and  treated  the  maps  of  1872 
as  maps  of  definite  location.  And  they  were  so  referred  to 
and  treated  by  Secretary  Lamar  in  his  opinion  of  March  23, 
1886,  holding  that  that  company  was  not  entitled  to  construct 
a  road  from  San  Buenaventura  to  San  Francisco.  4  D.  L.  O. 
458. 

We  cannot  concur  in  the  view  that  the  evidence  upon  this 
branch  of  this  case  is  of  such  nature  as  to  compel  the  court,  in 
the  interest  of  truth  and  justice,  not  only  to  consider  it  but  to 
pass  again  upon  the  issue  made  in  the  former  suits  as  to  the 
character  of  the  maps  of  1872.  Whatever  is  new  in  the  evi- 
dence now  before  us,  touching  that  matter,  is  simply  cumula- 
tive on  the  one  side  or  the  other.  The  application  to  consider 
that  evidence  is  practically  an  application  for  a  rehearing  as 
to  tilings  directly  determined  in  the  former  suits  between  the 
same  parties,  and  which  adjudication  has  never  been  modified. 
Such  a  course  of  procedure  is  wholly  inadmissible  under  the 
settled  rule  of  Te9  judicata.  Without,  therefore,  expressing 
any  opinion  as  to  the  effect  of  this  new  evidence  relating  to 
matters  once  finally  adjudged,  we  hold  that  the  Southern 
Pacific  Railroad  Company  cannot,  in  this  proceeding,  question 
the  validity  of  those  maps  as  maps  of  definite  location. 

One  of  the  objects  of  this  suit  was  to  obtain  a  decree  quiet- 
ing the  title  of  the  United  States,  not  only  to  the  lands 
claimed  by  the  Southern  Pacific  Railroad  Company,  but  to 
those  claimed  by  numerous  individual  defendants  by  purchase 
from  or  contract  with  that  company.  The  decree  which  was 
passed  declares  that  it  is  not  to  ^'  affect  any  right  which  the 
defendants,  or  any  of  them,  other  than  the  Southern  Pacific 
Bailroad  Company,  now  have  or  may  hereafter  acquire  in,  to 
or  respecting  any  of  the  lands  hereinbefore  described,  in 
virtue  of  the  act  of  Congress  entitled  '  An  act  to  provide  for 
the  adjustment  of  land  grants  made  by  Congress  to  aid  in  the 
construction  of  railroads  and  for  the  forfeiture  of  unearned 
lands,  and  for  other  purposes,'  approved  March  3,  1887." 
Instead  of  leaving  undetermined  the  matters  in  dispute  be- 
tween the  United  States  and  the  defendants  other  than  the 
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Soulhern  Pacific  Railroad  Company,  the  Circuit  Court  should 
have  determined,  by  its  final  decree,  what  rights  those  defend- 
ants have  by  virtue  of  the  above  act  of  March  3,  1887,  24 
Stat.  556,  c.  376,  in  the  lands  or  any  of  them  now  in  dispute 
and  claimed  by  the  United  States.  The  effect  of  the  decree 
is  to  leave  undetermined  the  question  whether  the  defendants 
who  claim  under  the  Southern  Pacific  Railroad  Company  are 
protected  by  that  or  any  other  act  of  Congress.  The  Govern- 
ment was  entitled  to  a  decree  quieting  its  title  to  all  the  lands 
described  in  its  pleadings,  except  those,  if  any,  that  are  pro- 
tected, in  the  hands  of  claimants,  by  acts  of  Congress. 
United  States  v.  Winona  cfe  St  Peter  Railroad^  165  U.  S. 
463;  Wvnona  <&  St.  Peter  Railroad  v.  United  States^  165 
XJ.  S.  483.  But  as  the  Government  has  not  appealed,  the 
decree  cannot  be  reversed  for  the  error  of  the  Circuit  Court  in 
not  finally  disposing  of  the  issues  between  the  United  Stat^ 
and  the  individual  defendants  who  claim  under  the  Southern 
Pacific  Railroad  Company. 

The  result  is  that  the  decree  micst  be  affirmed  in  all  respects 
as  to  the  Souther9i  Pacific  Railroad  Company^  as  well 
as  to  the  t?*ustees  in  the  mortgage  executed  by  that  com- 
pamj^  and  affirmed  also  as  to  the  other  defendatitSy  svhject^ 
howeoer^  to  the  right  of  the  Government  to  proceed  in  the 
Circuit  Court  to  afiatal  decree  as  to  those  defendcmts^  and 
it  is  so  ordered. 


BERGERE  v.  UNITED  STATES. 
UNITED  STATES  v.  BERGERE. 

APPEAXS  FBOM  THE  COURT  OF  PRIVATE  LAND  CLAIMS. 

Kos.  48,  46.    Argued  April  19,  1897.  -  D«eid«<l  October  18,  1897. 

On  a  petition  to  the  governor  of  the  province  of  New  Mexico,  in  1819,  for 
a  grant  of  public  land,  made  by  a  resident  in  that  province,  the  governor 
directed  possession  to  be  given  by  the  alcalde,  and  the  expediente  to  be 
transmitted  by  that  officer  to  the  office  of  the  governor,  so  that,  if  ap- 
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preyed  by  him,  the  proper  testimonio  might  be  ordered  to  be  giren  to 
the  petitioner.    Held, 

(1)  That  no  grant  was  made  until  return  should  be  made  by  the  alcalde, 

and  that,  until  his  action  should  be  approved  by  the  governor,  it 
was  without  effect ; 

(2)  That  as  there  was  no  evidence  in  this  case,  either  in  the  papers  pre- 

sented in  support  of  the  petitioner's  claim,  or  In  the  facts  and  cir- 
cumstances proved,  from  which  an  approval  could  properly  be 
presumed,  the  petitioner  must  be  held  to  have  failed  In  a  material 
part  of  her  case ; 
(8)  That  In  consequence  of  such  failure,  the  petitioner  was  not  entitled 
to  judgment  for  eleven  square  leagues  of  the  land  claimed,  under 
the  7th  subdivision  of  §  13  of  the  act  of  March  8,  1891,  c.  589, 
26  Stat.  854,  creating  the  Court  of  Private  Land  Claims. 

Thb  case  is  stated  in  the  opinion. 

Mr.  J.  D.  O^ Bryan  and  Mr.  James  W.  Vroom  for  Bergere 
and  others.    Mr.  T.  B.  Cai/ron  was  on  their  brief. 

Mr.  Matthew  O.  Reynolds  for  the  United  States.  Mr. 
Solicitor  General  Conrad  was  on  his  brief. 

Mb.  Justioe  Peokham  delivered  the  opinion  of  the  court. 

These  are  cross-appeals  from  a  judgment  of  the  Court  of 
Private  Land  Claims,  confirming  in  the  petitioner  Bergere, 
for  herself  and  the  other  heirs  of  Manuel  Antonio  Otero  and 
Miguel  Antonio  Otero,  the  title  to  eleven  square  leagues  of 
land  in  the  Territory  of  New  Mexico.  The  petition  was  filed 
in  the  court  below,  asking  that  the  validity  of  the  title  to  a 
very  much  larger  tract  of  land  in  the  above  territory,  alleged 
to  have  been  granted  in  1819  to  one  Bartolom^  Baca  by  act- 
ing Governor  Melgares,  might  be  confirmed  to  the  heirs  and 
legal  representatives  of  Baca,  of  whom,  she  alleged,  she  was 
one. 

The  number  of  acres  contained  in  the  alleged  grants  was 
not  stated,  but  it  has  been  variously  estimated  at  from  half  a 
million  to  a  million  and  a  half. 

The  judgment  of  confirmation  was  granted  upon  the  ground, 
as  stated  by  the  court,  that  the  grant  to  Baca  was  imperfect 
at  the  time  of  the  cession  of  the  department  of  New  Mexico 
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to  the  United  States  by  the  treaty  of  Guadalupe  Hidalgo,  and 
hence  it  could  only  be  confirmed  by  the  court  for  the  amount 
of  eleven  square  leagues,  under  the  seventh  subdivision  of 
section  thirteen  of  the  act  of  Congress  of  March  3,  1891, 
c.  539,  26  Stat.  854,  860,  creating  the  Court  of  Private  Land 
Claims.    That  subdivision  reads  as  follows : 

"No  confirmation  in  respect  of  any  claims  or  lands  men- 
tioned in  section  six  of  this  act,  or  in  respect  of  any  claim  or 
title  that  was  not  complete  and  perfect  at  the  time  of  the 
transfer  of  sovereignty  to  the  United  States  as  referred  to  in 
this  act,  shall  in  any  case  be  made  or  patent  issued  for  a 
greater  quantity  than  eleven  square  leagues  of  land  to  or  in 
the  right  of  any  one  original  grantee  or  claimant,  or  in  the 
right  of  any  one  original  grant  to  two  or  more  persons  jointly, 
nor  for  a  greater  quantity  than  was  authorized  by  the  respec- 
tive laws  of  Spain  or  Mexico  applicable  to  the  claim." 

The  petitioner  thought  the  court  below  should  have  con- 
firmed her  title  to  the  whole  of  the  land  described  in  the 
alleged  grant,  while  the  counsel  for  the  Government  was  of 
the  opinion  that  the  judgment  ought  not  to  have  confirmed 
her  title  to  any  portion  thereof.  Both  parties  have  therefore 
appealed  from  the  judgment  to  this  court. 

In  the  course  of  the  trial  certain  papers  were  put  in  evidence 
on  the  part  of  the  petitioner,  for  the  purpose  of  proving  the 
alleged  grant.  They  were  written  in  the  Spanish  language, 
and  a  sworn  translation  thereof,  also  appearing  in  the  record, 
reads  as  follows : 

"  To  the  Acting  Governor : 

"Don  Bartolom^  Baca,  captain  of  the  volunteer  militia 
company  of  cavalry  of  the  villa  of  Albuquerque,  residing  in 
the  jurisdiction  of  Tome,  before  you  with  the  greatest  respect 
and  subordination,  as  by  law  required,  represents:  That  he 
has  a  number  of  sheep,  homed  cattle  and  horses,  without 
legitimate  property  on  which  to  keep  them  together  under 
shepherds,  cattle  herders  and  horse  herders,  to  take  care  of 
them  and  secure  their  safety,  they  now  roving  over  different 
places,  exposed  to  all  the  contingencies  arising  from  their  being 
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scattered.  There  being  vacant  on  the  other  side  of  the  Abd 
Mountain  a  tract  called  the  Torreon,  and  which  extends,  on 
the  north,  to  the  Monte  del  Cibolo ;  on  the  south  to  the  Ojo 
del  Cuervo;  on  the  east  to  the  springs  called  the  Estancia 
Springs;  on  the  west  to  the  said  Ab6  Mountain;  he  prays 
you  to  be  pleased  to  grant  the  same  in  real  possession,  in  the 
exercise  of  the  powers  upon  you  conferred  by  His  Majesty,  in 
order  to  establish  thereon  a  permanent  ranch  or  hacienda, 
which  he  engages  to  occupy  with  his  stock,  sustaining  the 
same  with  armed  servants,  who  may  defend  it  against  the 
incursions  of  the  enemy  without  abandoning  it ;  and  he  will 
also,  if  possible,  open  lands  for  cultivation,  whether  irrigable 
or  dependent  upon  the  seasons,  for  the  advancement  of  agri- 
culture, and  although  the  water  sources  it  contains  are  small 
and  uncertain,  he  proposes  to  improve  them  with  reservoirs 
and  other  appliances  which  will  secure  every  advantage  pos- 
sible ;  and  he  affirms  that  it  has  at  present  no  owner,  and  that 
it  never  has  had  any  known  owner. 

"  Wherefore,  he  prays  you  to  be  pleased  to  grant  this  his 
petition  in  conformity  with  law,  and  to  direct  the  royal  judge 
of  his  district  to  give  him  legal  possession,  with  the  proper 
documents  and  other  formalities  which  are  required,  whereby 
he  will  receive  favor,  grace  and  justice.  I  swear  that  I  do 
not  act  in  bad  faith,  and  in  that  which  is  necessary,  etc. 

"  San  Fernando,  February  4, 1819. 

"  Babtolome  Baca,    [bubbic] 

"Santa  Fe,  July  2,  1819. 

"As  he  asks  it  according  to  law,  and  I  understand  that 
no  injury  results  to  any  third  party,  but,  on  the  contrary,  in- 
crease of  stock  raising  and  agriculture  under  the  conditions 
asked: 

"  Don  Jos6  Garcia  de  la  Mora  will  proceed  to  give  the  pos- 
session, designating  limits  and  doing  what  is  proper,  which 
being  concluded  he  will  transmit  the  expediente  to  this  superior 
office,  so  that  if  it  be  approved  the  proper  testimonio  may  be 
ordered  to  be  given  to  the  petitioner. 

"  Meloabes.    [bubbio.] 
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"  In  execution  of  the  decree  of  July  2, 1819, 1,  Jos6  Garcia 
de  la  Mora,  the  judge,  commissioned  by  Lieutenant  Colonel 
Facundo  Melgares,  governor  of  the  province  of  New  Mexico, 
proceeded  in  company  with  captain  of  volunteer  militia,  Bar- 
tolom6  Baca,  who  by  his  merits  and  conduct  in  the  service  of 
both  majesties,  as  has  been  proved  by  the  offices  which  have 
been  conferred  upon  him  of  alcalde  mayor,  and  in  other  ser- 
vices in  the  field,  the  governors  always  appointing  him  com- 
mander of  campaigns  and  scouting  parties,  which  he  always 
led  with  honor  and  valor,  and  in  addition  to  all  this  he  has 
always  surpassed  others  in  voluntary  contributions,  setting  a 
good  example  to  his  inferiors.  Wherefore,  in  reward  of  all 
these  merits  and  services  I  have  proceeded  in  his  company  to 
examine  the  tract  he  applies  for,  and  knowing  that  it  is  wild 
land,  and  that  no  injury  results  to  any  third  party,  I  have 
placed  him  in  possession  in  the  name  of  the  King  (whom  may 
God  preserve),  and  I  took  him  by  the  hand  and  led  him  over 
the  whole  tract,  he  shouting  and  plucking  up  grass  and  throw- 
ing stones  in  the  name  of  the  King,  saying,  '  Long  live  our 
beloved  monarch,  Don  Fernando  VIL,  whom  God  may  pre- 
serve,' with  hurrahs  and  shouts,  and  I  shed  tears  of  delight 
at  his  acclamations ;  and  I  designated  to  him  for  his  bounda- 
ries :  On  the  south,  the  Ojo  del  Cuervo,  following  its  line  to 
the  Ojo  del  Chico  ;  on  the  east,  the  Cerro  del  Pedernal ;  on  the 
north,  the  Ojo  del  Cibolo ;  on  the  west,  the  Altura  de  la  Sierra 
(summit  of  the  mountain  range);  the  said  gentleman  being 
satisfied  and  grateful  to  the  said  governor  for  the  benefit  con- 
ferred upon  him,  binding  himself  to  increase  by  his  intelligence 
the  limited  waters  which  have  been  donated  to  him  in  order 
that  his  herds  may  be  maintained,  to  which  he  is  bound, 
transmitting  the  whole  for  your  approval,  he  will  satisfy  the 
fees  which  may  be  charged  to  him. 

"  Wherefore,  I  transmit  this  to  the  superior  authority  in 
order  that,  it  being  examined  by  you,  you  may  decide  as  you 
may  deem  just. 

"  San  Fernando,  September  12,  1819.  To  which  I  certify 
with  my  two  assisting  witnesses. 

"JosK  Garcia  db  la  Moba.     [rubric.] 
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"  Assisting  witness : 

'^JosE  Andbes  Calleb.     [suBBia] 
**  Assisting  witness : 

"Fbanoo  Qaliz.     [bubbio.] 
"  [Torn]  the  boundaries  by  [torn]. 

[bubbio.] 

"  [Tom]  ELGABES." 

The  original  of  the  last  portion  of  the  above  paper,  from 
the  words  "  San  Fernando,"  etc.,  reads  in  Spanish  as  follows : 

"San  Fernando,  doce  de  sepre.  de  mil  ochocientos  diez  y 
nueve  anos.     De  qe.  doy  fee,  con  los  dos  de  mi  asistencia. 
"  JosB  Gabcia  de  la  Moba.    [bubbioa.] 
"  De  assa. : 

"Jose  Andees  Calleb.     [bubbioa.] 
"  De  assa. : 

"Fbanoo  Galiz.     [eubrioa.] 
"  [Koto.]  de  los  limites  por  [Koto], 

[bitbbioa.] 
"  [Koto.]  elgabes." 

The  petitioner  claims  that  the  evidence  shows  an  approval 
by  the  governor  of  the  action  of  the  alcalde  in  delivering 
juridical  possession  of  the  land  described  in  the  petition  of 
Baca,  and  that  thereby  the  grant  became  effective  and  abso- 
lute. Also  that  there  is  sufficient  evidence  of  an  adverse  pos- 
session of  such  land  by  Baca  from  1819  to  the  time  of  his 
death  in  1834  and  after  that  time  by  his  heirs  and  representa- 
tives. 

The  court  below  found  the  following  facts : 

"First.  That  on  February  4,  1819,  Bartolom6  Baca  pre- 
sented a  petition  to  the  then  governor  of  the  province  of 
New  Mexico,  Facundo  Melgares,  setting  forth  that  he  had 
registered  a  piece  of  vacant  land  which  was  called  the  Tor- 
reon;  that  the  said  governor  made  the  said  grant  as  peti- 
tioned for  on  July  2,  1819,  and  directed  Jos6  Garcia  de  la 
Mora  to  give  possession,  designating  the  limits  and  officiating 
duly;   that  afterwards,  to  wit,  on  September  12,  1819,  the 
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said  official  gave  to  the  said  Bartolome  Baca  the  actual 
possession  of  the  said  tract  of  land,  called  the  Torreon,  peti- 
tioned for. 

"  Second.  That  the  said  tract  of  land,  called  the  Torreon, 
had  been  in  the  actual  possession  of  Bartolom6  Baca  for  more 
than  four  years  from  the  date  of  the  grant  on  said  September 
12, 1819. 

"Third.  That  the  said  petitioner,  who  filed  her  petition  for 
herself  and  other  heirs  of  Manuel  Antonio  Otero  and  Miguel 
Antonio  Otero,  are  the  legal  successors  in  interest  to  the 
rights  of  the  said  heirs  of  the  said  Bartolom6  Baca. 

"  The  court  finds  as  a  matter  of  law  that  the  grant  to  said 
Bartolom6  Baca  was  imperfect  at  the  time  of  the  cession  of 
the  department  of  New  Mexico  to  the  United  States  of  Amer- 
ica by  the  treaty  of  Guadalupe  Hidalgo,  and  that  the  peti- 
tioner for  herself  and  other  heirs  of  Manuel  Antonio  Otero 
and  Miguel  Antonio  Otero,  as  the  legal  representatives  of  the 
said  Bartolom6  Baca,  is  entitled  to  a  confirmation  of  eleven 
square  leagues  of  land  within  the  outboundaries  of  the  tract 
of  land,  called  the  Torreon,  granted  to  said  Baca,  and  of 
which  he  was  put  in  actual  possession. 

"It  is  therefore  ordered,  adjudged  and  decreed  by  this 
court  that  the  claim  of  the  petitioner  for  the  land  herein- 
before described  and  set  out  be,  and  the  same  is  hereby, 
confirmed  to  the  extent  of  eleven  square  leagues  to  the  heirs 
and  legal  representatives  of  Bartolom^  Baca,  provided  that 
this  confirmation  shall  not  confer  any  right  or  title  to  any 
gold,  silver  or  quicksilver,  mines  or  minerals  of  the  same." 

In  regard  to  the  character  of  the  grant  involved  in  this  pro- 
ceeding, it  is  conceded  on  the  part  of  counsel  for  petitioner 
that  the  approval  of  the  governor  was  necessary  in  order  to 
make  the  grant  effective.  In  their  brief  they  say :  "  Now  this 
grant  was  not  finally  made  until  return  was  made  by  the  al- 
calde and  approval  had.  Before  that  time  it  had  no  exist- 
ence. The  confirmation  of  the  government  was  the  one  act 
that  fixed  the  right  of  the  grantee,  and  that  final  act  was 
based  upon  the  return  and,  necessarily  in  this  case,  in  con- 
firmation of  the  return." 
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We  have  no  doubt  of  the  correctness  of  this  view.  The 
governor,  in  his  reference  of  the  case  to  the  alcalde,  bids  him 
transmit  the  expediente  to  his  office,  so  that  if  approved  the 
proper  testimonio  may  be  ordered  to  be  given  the  petitioner. 
Until  approved,  the  action  of  the  alcalde  was  of  no  eflfect. 

The  burden  of  showing  this  approval  rested  with  the  peti- 
tioner, and  unless  she  has  sustained  it  she  has  failed  in  this 
branch  of  her  case. 

In  speaking  of  the  burden  cast  upon  a  petitioner  who  asks 
confirmation  of  an  alleged  grant  of  land  under  the  act  of 
1891,  above  referred  to,  this  court,  in  Whitney  v.  United 
States,  167  U.  S.  529,  at  page  547,  said :  "  Upon  the  whole,  we 
have  come  to  the  conclusion  that  the  claimants  have  not  made 
out  their  case  by  a  fair  preponderance  of  evidence  or  such 
weight  of  testimony  as  is  necessary  to  establish  their  title 
to  this  large  tract  of  land." 

Counsel  for  the  petitioner  claim  that,  assuming  the  burden 
as  above  stated,  there  is  a  presumption,  arising  from  an  in- 
spection of  these  papers  and  from  a  consideration  of  the  other 
evidence  in  the  case,  that  there  was  an  approval  of  the  action 
of  the  alcalde  by  the  governor,  and  that  the  grant  was  thus 
made  effective.  We  do  not  concur  in  this  view,  and  we  are  of 
opinion  that  the  papers  themselves  show  no  approval  by  the 
governor,  and  that  there  is  no  evidence  of  other  facts  or  circum- 
stances from  which  such  approval  could  properly  be  presumed. 

There  is  no  approval  to  be  found  upon  the  papers  them- 
selves. This  is  too  plain  for  argument.  The  torn  portion  of 
the  paper  following  the  report  of  the  alcalde  has  no  word  of 
approval  thereon.  There  is  part  of  a  sentence  which,  as  trans- 
lated, means  "  the  boundaries  by,"  and  under  it  is  the  signa- 
ture of  Melgares,  with  the  exception  that  the  first  letter  of 
his  name  is  lacking.  This  does  not  and  cannot  in  and  of  itself 
constitute  an  approval  in  fact,  and  there  must  be  something 
more  than  this  torn  paper  upon  which  to  found  a  presumption 
of  such  approval. 

It  is,  however,  urged  that  the  presumption  arises  from  an 
inspection  of  all  the  papers  above  referred  to,  aided  by  a  con- 
sideration of  the  other  evidence  in  the  case. 
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We  think  no  such  presumption  can  be  indulged  in  from  an 
inspection  of  all  of  the  papers  in  question  even  when  aided  by 
the  other  evidence. 

Such  an  inspection  shows  that  the  alcalde  proceeded  on  his 
own  account  to  deliver  juridical  possession  of  a  much  larger 
tract  of  land  than  Baca  had  petitioned  for  in  his  petition  to 
the  governor.  This  larger  tract  the  alcalde  described  in  his 
report  to  the  governor,  and  submitted  his  action  to  the  gov- 
ernor for  his  final  approval. 

The  action  of  the  alcalde  is  sufficient  to  prevent  a  presump- 
tion of  approval  founded  solely  on  an  inspection  of  the  papers. 
The  difference  between  the  amount  of  the  land  asked  for  and 
that  delivered  by  the  alcalde  is  too  great  to  permit  of  any 
presumption  of  approval.  There  must  be  some  proof  of  it 
We  are  not  aided  in  making  this  presumption  by  a  considera- 
tion of  the  other  evidence. 

Counsel  for  the  petitioner  refer  to  the  fact  of  the  possession 
of  these  papers  by  Baca  as  an  important  piece  of  evidence 
in  aid  of  this  presumption.  The  possession  alluded  to  was 
proved  by  one  of  the  grandsons  of  Baca,  who  was  a  witness 
for  the  petitioner.  He  testified  that  his  mother  was  a 
daughter  of  Baca,  and  that  his  father  was  Baca's  adminis- 
trator. The  papers  of  Baca  were  in  the  possession  of  his 
father  as  such  administrator.  His  father  died  somewhere 
about  1880,  and  after  his  death  the  witness  took  the  box  of 
papers  that  had  belonged,  as  he  said,  to  his  grandfather  and 
kept  it.  He  did  not  know  its  contents  until  he  was  looking 
for  some  papers  belonging  to  his  father,  when  he  found  what 
he  describes  as  a  part  of  the  grant  of  a  tract  to  Bartolom6 
Baca.  Witness  took  the  paper  to  Manuel  Antonia  Otero, 
who  said :  "  Let  us  search  for  the  other  part,  and  I  will  buy 
it  from  you  and  the  other  heirs  " ;  and  then  after  a  further 
search  the  other  part  was  found,  and  these  papers  thus  found 
are  the  ones  above  set  forth. 

Upon  these  facts  it  is  said  that  it  appears  that  the  papers 
were  in  possession  of  Baca,  and  that  they  were  delivered  to 
him  by  or  on  behalf  of  the  governor,  and  it  therefore  follows 
that  the  grant  was  approved  by  him,  or  otherwise  the  papers 
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would  not  have  been  delivered.  The  bare  fact  of  possession 
of  the  papers  as  above  stated  is  all  that  the  evidence  shows. 
There  is  not  one  word  of  proof  of  any  delivery  of  the  papers 
to  Baca,  and  we  cannot  see,  from  the  mere  fact  of  possession 
of  the  papers  under  these  circumstances,  suflScient  ground 
upon  which  to  base  a  presumption  of  delivery,  and  therefore 
of  approval. 

We  are  asked  to  presume  the  fact  of  delivery  because  the 
papers  were  found  in  the  box  of  papers  once  belonging  to 
Baca,  and  we  are  then  further  asked  to  presume  an  approval 
because  of  the  presumed  delivery.  This  requires  an  entirely 
too  free  use  of  presumptions  unsupported  by  evidence  tending 
in  the  direction  of  proof  of  the  facts  to  be  presumed.  If  the 
papers  had  contained  an  approval  by  the  governor,  it  might 
perhaps  have  been  admissible  to  presume  a  delivery  from  the 
fact  of  possession.  It  is  too  much  to  ask  us  to  presume  both 
facts  from  the  sole  fact  of  the  possession  of  the  papers.  The 
other  evidence  in  the  case,  viewed  in  connection  with  these 
facts,  is  wholly  insufficient  to  permit  of  the  presumption.  It 
is  directed  only  to  the  fact  of  possession  of  the  land  by  Baca ; 
the  character  and  weight  of  which  evidence  will  be  spoken  of 
hereafter.  It  is  enough  to  say  here  that  it  is  insufficient  to  be 
used  as  lending  any  strength  to  the  presumption  of  approval 
which  we  are  at  present  discussing. 

In  the  condition  in  which  the  papers  were  found,  some  evi- 
dence further  than  mere  possession  of  them  should  have  been 
given.  The  papers  were  not  found  together  or  at  the  same 
time.  They  were  torn,  and  part  of  the  name  of  the  governor 
had  disappeared ;  they  were  not  of  a  character  to  be  probably 
found  in  the  hands  of  Baca.  The  proof  as  to  the  manner  in 
which  Spanish  grants  were  evidenced,  as  ascertained  from  an 
examination  of  the  records  in  the  surveyor  general's  office  in 
the  Territory,  is  unimportant.  The  witness  was  simply  unable 
to  give  an  opinion  as  to  the  general  custom.  Here,  however, 
the  papers  themselves  showed  that  something  other  than 
those  papers  was  to  be  given  the  grantee.  The  papers 
formed  the  expediente  and  belonged  in  the  archives  of  the 
government  when  approved,  and  they  show  on  their  face  that 
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if  the  government  approved,  there  was  to  be  given  in  that 
case  a  proper  testimonio  to  the  petitioner,  which  it  was  evi- 
dently contemplated  should  be  something  other  than  this  ex- 
pediente.  There  is  no  proof  of  the  existence  of  any  such 
paper  or  that  it  was  ever  given. 

Under  all  these  circumstances,  some  explanation  as  to  the 
possession  of  these  papers  by  Baca  should  have  been  given, 
showing  they  were  intended  as  in  place  of  the  testimonio,  so 
that  the  presumption  of  a  delivery  and  an  approval  by  reason 
thereof  would  not  necessarily  rest  solely  upon  the  fact  that 
the  papers  without  any  approval  endorsed  on  the  return  were 
found  as  stated. 

Evidence  of  the  delivery  of  juridical  possession  of  the  land 
to  Baca  is  also  referred  to  as  aiding  the  presumption  of  the 
subsequent  approval  by  the  governor  and  the  delivery  of  the 
papers  to  Baca,  and  the  further  alleged  fact  of  the  retention 
of  such  possession  by  Baca  up  to  his  death  in  1834,  is  also 
mentioned  for  the  purpose  of  strengthening  this  presumption. 
The  alcalde  in  fact  delivered  to  Baca  juridical  possession  of 
much  more  land  than  was  asked  for  by  Baca  in  his  petition. 
This  fact  is  attempted  to  be  explained  upon  the  theory  that 
the  petition  of  Baca  did  not  describe  in  detail  the  land  he 
asked  for,  and  that  the  governor  in  referring  the  petition  to 
the  alcalde  directed  him  to  designate  the  limits,  and  do  what 
was  proper,  etc.  There  is,  however,  a  sufficient  description  of 
the  land  contained  in  the  petition  of  Baca.  It  was  in  regard 
to  that  particular  land  thus  described  that  the  acting  governor 
said  that  "  as  he  asks  it  according  to  law,"  etc.,  "  Don  Mora 
will  proceed  to  give  the  possession,  designathig  the  limits.^'* 
Was  this  an  authority  to  Don  Mora  to  designate  such  limits 
as  might  seem  good  to  him,  or  was  it  simply  an  authority  to 
designate  those  limits  which  were  described  in  the  petition  of 
Baca  ?  We  have  no  doubt  it  was  the  latter,  and  hence  when 
the  alcalde  made  return  that  he  had  delivered  juridical  pos- 
session of  a  much  larger  tract  of  land  than  had  been  asked 
for,  it  would  naturally  be  supposed  there  might  be  hesitation 
and  refusal  to  approve  on  the  part  of  the  governor.  Cer- 
tainly, no  presumption  of  approval  would  arise  from  these 
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facts.  Therefore  the  delivery  of  juridical  possession,  as 
shown  in  this  case,  has  not  the  usual  importance  that  is 
attached  thereto  when  such  delivery  takes  place  as  the  con- 
cluding act  in  a  grant  of  an  absolute  character.  This  deliv- 
ery was  concededly  conditional,  and  could  have  no  final  effect 
until  the  approval  by  the  governor,  and  this  approval  must  be 
shown  by  the  petitioner  to  have  been  given,  and  cannot  be 
presumed  to  follow  the  delivery  of  juridical  possession. 

Actual  possession  of  the  land  described  in  the  alleged  grant 
for  four  years  by  Baca,  as  found  by  the  court  below,  is  also 
claimed  as  an  important  fact  upon  which,  in  addition  to  the 
evidence  already  alluded  to,  the  presumption  of  approval 
may  properly  be  sustained.  The  evidence  upon  which  the 
finding  is  based  is  not  substantially  contradicted,  and  it  shows 
that  after  the  delivery  of  juridical  possession  by  the  alcalde, 
Baca  built  some  small  buildings  on  a  portion  of  the  land,  for 
the  use  of  his  herders  and  servants,  who  occupied  them,  and 
who  were  attending  to  the  business  of  looking  after  his 
horned  cattle,  sheep  and  horses,  for  which  Baca  wanted 
pasture.  He  never  himself  resided  on  the  land,  but  subse- 
quently to  his  taking  possession  from  the  alcalde  and  at 
different  times  prior  to  his  death  in  1834,  other  persons, 
embracing  in  all  a  number  of  families,  had  come  upon  Baca's 
portion  of  the  land,  and  had  dwelt  there,  without  any  moles- 
tation from  him,  and  probably  with  his  consent,  on  account 
of  the  protection  their  presence  would  afford  to  his  interests 
against  the  Indians.  During  the  years  subsequent  to  the 
grant  in  question  there  were  granted  within  the  boundaries 
thereof  small  grants  to  settlements  or  towns,  which  the  peti- 
tioner says  were  granted  with  the  assent  of  Baca  and  his 
legal  representatives.  There  is  also  evidence  of  some  small 
attempts  at  cultivation  within  a  narrow  range  of  land  con- 
tained in  the  grant,  hardly  enough  to  speak  of.  Some  of 
the  witnesses  for  the  petitioner  said  the  place  was  called 
Torreon  because  Baca  built  a  torreon  there,  and  the  people 
gave  it  that  name  for  that  reason.  The  accuracy  of  this  evi- 
dence becomes  doubtful,  to  say  the  least,  when,  by  referring 
to  the  original  application  of  Baca  to  the  acting  governor  for 
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the  grant,  ho  describes  it  therein  as  "  a  vacant 

tract  called  the  Torreon,  and  which  extends,"  etc.,  as  described. 
Two  of  the  sons  of  Baca  occupied  at  one  time  a  log  house 
that  was  built  by  Baca  upon  the  land,  and  they  occupied  it 
while  superintending  the  herders  who  were  caring  for  the 
cattle  being  pastured  in  the  vicinity.  Petitioner's  witnesses 
also  said  that  since  1819  and  up  to  the  death  of  Baca,  he  was 
recognized  as  the  owner  of  the  property,  and  after  his  death 
the  property  was  recognized  and  respected  as  that  of  Baca. 

Who  were  the  persons  thus  recognizing  ownership  is  not 
stated,  whether  servants  and  agents  of  Baca,  or  independent 
third  persons.  Some  of  the  witnesses  making  these  statements 
were  wholly  ignorant,  as  they  said,  of  the  fact  that  grants  of 
portions  of  this  land  had  been  made  by  the  Mexican  govern- 
ment as  vacant  and  unoccupied  lands.  Subsequently  to  the 
date  of  1819  such  conveyances  were  in  fact  made;  and 
whether  the  title  conveyed  by  them  was  good  or  bad,  it 
appears  conclusively  that  the  Mexican  government,  during 
the  time  when  this  possession  of  Baca  is  claimed  to  have  been 
in  existence,  regarded  the  tract  as  vacant  and  unoccupied  so 
far  as  to  permit  of  its  conveyance  to  others  of  various  portions 
of  the  land  now  claimed.  Another  witness  thought  that  Baca 
occupied  about  three  hundred  varas  in  width  from  east  to 
west  and  from  north  to  south,  but  he  was  ignorant  as  to  the 
boundaries  of  the  grant,  although  so  far  as  he  knew  Baca 
claimed  no  more  than  three  hundred  varas,  and  this  was 
under  some  cultivation  for  a  distance  of  about  one  hundred 
varas  from  north  to  south,  and  this  was  as  late  as  1829  or 
1830.  Other  persons  during  this  time  came  in  and  made 
application  to  the  judge  of  first  instance,  as  witness  remem- 
bered, for  other  portions  of  land  embraced  in  this  alleged 
grant,  on  the  theory  that  such  portions  were  vacant  and 
unoccupied. 

This  in  substance  is  the  evidence  of  possession,  and  it  can- 
not, as  we  think,  at  all  strengthen  the  presumption  of  an 
approval  of  the  grant  and  a  possession  in  accordance  with  it. 

Nor  do  we  think  there  is  any  evidence  upon  which  to  base 
a  claim  of  adverse  possession  of  this  land  as  of  right  or  under 
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some  claim  of  title.  There  is  no  evidence  showing  a  possession 
exclusive  in  its  nature  and  founded  upon  a  claim  of  right  to 
the  land  so  possessed.  If  there  had  been  evidence  of  an 
approval  of  the  grant,  the  delivery  of  juridical  possession,  as 
stated  in  the  return  of  the  alcalde,  might  be  sufficient  evi- 
dence of  title  at  one  time  to  the  whole  land,  yet,  in  the  absence 
of  such  evidence  of  approval,  we  are  of  opinion  that  the  actual 
possession,  as  proved,  was  totally  insufficient  to  support  a 
claim  of  title  to  this  immense  tract  of  land ;  nor  is  it  sufficient 
to  support  a  presumption  that  the  acting  governor  did  approve 
the  grant  and  that  what  appears  upon  the  torn  expediente  is 
in  reality  part  of  his  written  approval  thereof.  The  recog- 
nition of  the  property  as  belonging  to  Baca  was  very  probably 
a  recognition  of  the  occupancy  by  him  of  the  three  hundred 
varas  above  alluded  to,  and  is  surely  not  definite  enough  to 
base  a  claim  that  the  possession  of  this  large  amount  of  land 
by  Baca  was  either  notorious  or  in  any  degree  exclusive,  or 
that  any  portion  of  it  was  ever  used  by  him  for  any  purpose 
other  than  the  pasturing  of  his  cattle,  sheep  and  horses,  and 
purposes  connected  therewith,  but  in  no  way  exclusive  of 
other  persons. 

In  regard  to  proof  of  the  fact  of  pasturing  cattle  as  evidence 
of  an  adverse  possession  upon  which  to  base  a  claim  of  title, 
we  have  held  that  such  fact  is  of  very  slight  weight  when 
applied  to  cases  arising  under  alleged  grants  of  land  of  the 
nature  of  the  one  under  consideration.  In  the  case  of  Whitney 
V.  UniUd  States,  already  above  cited,  167  U.  S.  529,  546,  this 
court  said,  speaking  through  Mr.  Justice  Brown,  as  follows : 

"The  claimant  also  relies  upon  a  long  continued  adverse 
possession  of  this  land,  maintained  for  nearly  170  years  from 
the  date  of  the  grant,  and  nearly  eighty  years  from  the  date 
of  the  testimonio  issued  by  the  alcalde  mayor,  de  Baca.  Had 
it  been  shown  that  this  possession  was  complete,  adverse  and 
undisputed  during  the  whole  life  of  this  grant,  such  possession 
would  probably  be  regarded  as  complete  evidence  of  title. 
Xor  are  we  disposed  to  deny  that  the  fact  that  the  Luceros 
and  their  descendants  pastured  stock  upon  these  lands  is  evi- 
dence of  such  possession,  but  in  order  to  make  it  of  any 
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particular  weight  it  should  be  shown  to  have  been  exclusive, 
and  that  no  other  person  pastured  or  had  the  same  right  to 
pasture  upon  these  lands.  The  proceedings  in  the  case  first 
above  mentioned,  of  the  intrusion  of  the  Komeros,.  indicate 
the  lands  to  have  been  held  in  common,  and  to  have  been 
subject  to  pasturage  by  the  Indians  and  other  residents  of 
that  neighborhood.  Under  such  circumstances,  it  should  be 
made  to  appear  that  the  rights  of  Lucero  and  his  descendants 
were  exclusive  in  this  particular.  In  addition  to  this,  how- 
ever, it  is  a  fact  so  notorious  that  we  may  take  judicial  notice 
of  it,  that  mere  pasturage  upon  these  western  lands  is  very 
slight  evidence  of  possession.  The  court  below  was  of  the 
opinion  that  ^  from  a  practical  standpoint  the  grazing  of  stock 
in  this  country  has  no  value  as  evidence  of  practical  location.' 
In  view  of  the  fact  that  all,  or  nearly  all,  of  this  testimony 
respecting  possession  is  given  by  witnesses  who  are  descended 
from  Lucero,  or  connected  with  his  family,  or  are  interested 
in  the  litigation,  and  the  possession  relied  upon  is  not  shown 
to  have  been  exclusive,  or  inconsistent  with  the  use  of  this 
vast  tract  as  a  pasturage  common  to  all  the  dwellers  in  that 
neighborhood,  we  think  the  court  did  not  err  in  refusing  to 
give  it  weight  as  evidence  of  title." 

These  remarks  apply  with  great  force  to  this  case,  so  far  as 
the  evidence  herein  goes  to  show  actual  possession  by  reason 
of  the  pasturing  of  stock,  which  is  really  all  the  evidence  of 
possession  the  case  affords.  It  is  entirely  lacking  in  evidence 
of  an  exclusive  possession  under  a  claim  of  right,  and  the 
testimony  is  consistent  with  a  mere  occupancy  of  but  a  small 
portion  of  the  land  by  Baca  and  his  servants  for  purposes  of 
pasturage,  and  without  claim  of  further  or  exclusive  right  or 
title. 

There  is  another  fact  that  we  think  bears  with  a  good  deal 
of  force  upon  the  question  whether  there  ever  was  an  approval 
by  the  governor  and,  as  connected  therewith,  whether  Baca 
himself  ever  thought  that  he  had  or  claimed  to  have  any  title 
to  or  property  in  the  land  described  in  his  petition  or  in  the 
report  of  the  alcalde,  and  that  fact  is  that  he  makes  no 
mention  whatever  of  this  property  in  his  will,  and  does  not  in 
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that  instrument  claim  to  have  any  title  to  or  interest  in  the 
same.  The  will  was  put  in  evidence  only  for  the  purpose  of 
showing  the  written  declarations  of  Baca  as  to  his  ownership 
of  property  and  his  omission  to  name  the  property  in  question, 
and  we  think  it  sufficiently  proved  for  that  purpose. 

The  failure  to  enumerate  in  his  will  a  particular  piece  of 
property  owned  by  a  testator  would,  in  ordinary  cases,  be  of 
not  the  slightest  significance.  But  a  perusal  of  the  will  under 
examination  shows,  as  we  think  quite  plainly,  that  the  testator 
was  in  effect  marshalling  his  assets  and  mentioning  in  the 
instrument  all  his  property  and  making  specific  dispositions 
thereof.  He  speaks  in  great  detail  of  his  different  pieces  of 
property,  both  real  and  personal.  The  paper  cannot  be  read 
without  giving  the  impression  that  the  testator  was  naming 
therein  every  piece  of  real  property  which  he  claimed  to  own. 
A  reading  of  the  will  is  the  most  satisfactory  and  the  best 
proof  of  the  correctness  of  this  statement,  and  the  instrument, 
with  the  exception  of  the  formal  parts,  is  therefore  given  in 
full  in  the  margin.  ^ 

1  Will  of  Bartolome  Baca. 

First,  I  commend  my  soal  to  God,  our  Lord,  who  from  nothing  created 
it,  and  my  body  to  the  earth  from  which  it  was  made,  which  when  a  corpse, 
I  direct  be  shrouded  in  the  habit  of  our  seraphic  father,  San  Francisco,  and 
to  be  buried  in  the  church  of  the  Pure  and  Spotless  Concepcion  de  Tome. 

It  is  my  will  that  my  burial  be  humble  and  with  mass  with  the  body 
present.  I  also  declare  that  I  am  lawfully  married,  in  facie  ecclesioe,  to 
Dona  Maria  de  la  Luz  Chaves,  from  which  marriage  we  have  had  and  have, 
as  our  legitimate  children,  Maria  Rita,  Manuela  Antonia,  Maria  Manuela, 
Juan,  Manuel  and  Maria  Lugarda.  I  also  declare  as  my  property  the  house 
where  I  live,  containing  seventeen  serviceable  and  three  unserviceable 
rooms,  with  a  chapel  where  the  holy  sacrifice  of  private  mass  is  celebrated, 
adorned  with  thirty-five  images  in  sculpture  and  pictures,  a  pulpit,  twenty- 
four  mirrors,  a  censer  with  its  boot  of  silver,  five  chasubles  with  their  cor- 
responding accessories,  two  capes,  two  albes,  two  sashes,  six  altar  draperies, 
two  missals,  one  chalice  with  its  accessories,  two  cruetes  with  their  sal- 
vers, eight  metal  candlesticks,  and  its  vestry  with  a  chest  in  which  the 
ornaments  are  kept.  I  also  declare  as  my  property  the  utensils  of  my 
house,  consisting  of  eight  mirrors,  eleven  silver  plates,  twelve  spoons, 
and  eight  forks  also  of  silver,  three  copper  kettles,  two  large  chests,  four 
carts  with  trappings,  five  trunks,  three  hampers,  one  silver  vase  and  a 
tankard  of  the  same,  one  wardrobe,  one  carriage,  four  serviceable  and  throe 
VOL.  CLXvra — 6 


Digitized  by 


Google 


82  OCTOBEB  TERM,  1897. 

Opinion  of  the  Court. 

After  reading  the  will  the  inference  is,  as  we  think,  irresisti- 
ble, that  Baca  did  not  suppose  he  owned,  and  made  no  claim 
to  own,  the  property  in  question  here.    If  he  had  owned  it  or 

nnseTTiceable  wagons,  one  flask  case  with  twelve  flasks,  eight  hoes,  three 
axes,  two  adzes,  three  bars  of  iron,  two  American  saws,  one  thoasand  six 
hundred  dollars  in  monej,  one  copper  boiler.  I  also  declare  as  m j  property 
nine  small  houses  in  this  place  of  San  Fernando,  four  small  houses  at  El 
Cerro,  the  farming  land  I  have  at  this  place  and  at  £1  Cerro,  with  the  pur- 
chase I  have  in  this  said  sitio,  which  is  coterminous  with  the  sitio  of 
Valencia.  I  also  declare  as  mj  property  a  house  I  have  in  the  sitio  of  the 
Peraltas,  a  broken  fleld,  and  an  interest  in  the 

[Good  for  seal  third  for  the  jears  1833  and  '84.    Rubric] 

said  sitio.  I  also  declare  as  my  property  a  house  and  lands  in  the  sitio  of 
the  Aragons,  and  interest  in  said  sitio  which  I  bought  of  the  late  Jos^ 
Aragon. 

I  also  declare  as  my  property  a  ranch  which  I  bought  of  Don  Luciano 
Garcia  on  the  other  side,  in  front  of  Bernalillo,  which  consists  of  a  house 
and  lands,  the  value  of  which  is  one  thousand  dollars,  which  I  gave  for  it 
I  also  declare  as  my  property  two  ranches  in  the  sitio  of  Tome,  with  its 
houses,  which  I  purchased  of  Jos6  Manual  Apodaca  and  Andres  Mirabal, 
and  two  large  fields  purchased  of  Felipe  Montoya.  I  also  declare  as  my  prop- 
erty two  fields  and  an  interest  in  the  sitio  of  Las  Enlames,  which  I  pur- 
chased of  the  late  Antonio  Jos^  Baca.  I  also  declare  as  my  property  that 
which  I  have  in  a  room  in  my  house  set  apart  as  a  store,  and  in  which  there 
are  forty-five  pieces  of  calico,  domestic  and  muslin.  I  also  declare  as  my 
property  two  houses  I  have  in  La  Joya  de  SeviUeta,  together  with  their  share 
of  lands  in  the  sitio.  I  also  declare  as  my  property  a  house  I  have  in  the 
village  of  £1  Paso  del  Rio  del  Norte,  with  its  vineyard  and  corresponding 
land,  as  appears  from  the  document  executed  for  me  and  which  is  in  my  pos- 
session. I  also  declare  as  my  property  the  land  I  have  in  the  sitio  of  Sansal, 
which  Juan  Antonio  Baca  paid  me  and  which  was  received  by  Tomas 
Sanchez.  I  also  declare  as  my  property  the  broken  lands  I  have  in  the  sitio 
of  Mansano  and  my  interest  therein,  together  with  the  will  under  the  man- 
agement of  Jos6  Antonio  Torres.  I  also  declare  as  my  property  a  mill  I 
have  in  this  place  of  San  Fernando.  I  also  declare  as  my  property  four 
hundred  and  fifty  head  of  cattle  from  the  brand  up,  seven  thousand  head  of 
small  stock,  eight  hundred  ewes  of  mine  which  Don  Francisco  Ortiz  has  on 
shares,  one  thousand  ewes  which  Gonzalez,  who  resides  at  Seboyeta,  has  on 
shares.  I  also  declare  as  my  property  forty  broken  mules,  a  little  more  or 
less,  twenty-four  aparejos,  with  accessories,  one  hundred  horses  between 
unbroken  and  broken,  twenty-four  young  mules  one  and  two  years  old,  two 
asses.    I  also  declare  th't  Don  Mateo  Sandoval  owes  me 

[Good  for  seal  third  for  the  years  1833  and  *34.    Rubric] 

four  hundred  and  thirty  dollars  in  money,  which  I  order  collected.    I  also 
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claimed  to  own  it,  there  can  be  no  doubt  it  would  have  been 
mentioned  in  the  wilL  A  grant  containing  at  the  lowest 
estimate  half  a  million  acres  of  land  would  be  much  too  large 

declare  that,  according  to  the  cash  book  in  mj  use  and  the  obligations  that 
have  been  made  to  me,  collections  be  made  of  all  the  individuals  who  owe 
me  and  are  not  credited  on  their  accounts  and  obligations.  I  also  declare 
that  I  owe  the  house  of  the  late  Francisco  Chaves  four  thousand  and  odd 
dollars  in  money  and  five  thousand  ewes  I  had  from  said  house  on  shares. 
I  order  that  it  be  paid.  I  also  declare  that  I  owe  as  tithes  at  El  Paso  del 
Norte  four  thousand  dollars.  This  is  being  paid,  and  what  is  found  not  to 
have  been  paid,  I  order  that  it  be  paid.  I  also  declare  that  I  owe  to  Don 
Santiago  Arichavala  for  one  thousand  two  hundred  sheep.  I  order  that 
thej  be  paid  for.  I  also  declare  that  I  owe  Don  Rafael  Ortiz  for  six  hun- 
dred sheep  for  the  year  eighteen  hundred  and  thirty-four.  I  order  that 
they  be  paid  for.  I  also  declare  that  I  owe  my  stepson  Jos6  Luna,  for  five 
hundred  sheep.  I  also  declare  that  Don  Ricardo  Ester  owes  me  four  thou- 
sand five  hundred  dollars.  I  order  that  it  be  collected.  I  also  declare  that 
Don  Ignacio  de  la  Campa,  who  lives  in  Sonora,  owes  me  one  thousand  five 
hundred  and  flfty-siz  dollars,  two  reals.  I  order  that  it  be  collected.  I 
also  declare  that  Don  Alexandre  Legren  owes  me  four  hundred  dollars,  two 
hundred  of  which  appear  in  an  obligation  he  executed  for  me,  and  for  the 
other  two  hundred  he  made  no  obligation.  I  order  that  it  be  collected.  I 
also  declare  as  my  property  a  tract  of  land  in  the  sitio  of  Lunas,  which 
Antonio  Josd  Padilla  paid  me.  I  also  declare  that  Ruybali  de  Savinal  owes 
me  for  three  hundred  ewes.  I  order  that  it  be  collected.  I  also  declare 
that  Vicente  Provencio,  who  resides  at  Oposura,  in  the  State  of  Sonora, 
owes  me  five  hundred  dollars  in  money.  I  order  that  it  be  collected.  I 
also  declare  that  all  the  servants  of  my  house,  according  to  their  accounts, 
are  obligated  to  earn  them  in  the  house,  even  to  the  last  real,  and  he  who 
does  not  wish  to  serve  shall  pay  in  full.  I  also  declare  as  my  property 
forty  she  goats,  which  are  in  the  possession  of  Gertrudis  Montoya,  who 
resides  in  Belen.  I  also  declare  as  my  property  one  iron  cot  and  two  bells. 
[Good  for  seal  third  for  the  years  1833  and  *34.    Rubric] 

I  also  declare  as  my  property  a  cross  with  its  iron  weather  vane,  which 
is  nsed  on  the  belfry.  I  also  declare  that  I  leave  to  my  wife.  Dona  Maria 
de  la  Lnz  Chaves,  my  dwelling  and  all  the  household  furniture  within  the 
doors  thereof,  it  being  observed  that  I  have  given  houses  to  all  my  chU- 
dren ;  to  Manuelita  the  house  I  have  in  Santa  F6,  with  its  corresponding 
land,  and  to  all  the  others  I  have  also  given  houses  in  this  place  of  San 
Fernando,  with  their  respective  lands.  I  also  declare  that  I  leave  to  my 
wife,  Maria  de  la  Luz  Chaves,  the  land  enclosed  by  a  wall  I  have  in  this 
place  and  orchard. 

In  order  to  carry  out  all  the  wishes  this  will  contains  and  which  the  codi- 
cU  wiU  contain,  in  case  I  leave  one,  I  appoint  as  my  executor,  in  the  first 
place,  my  wife,  Maria  de  la  Luz  Chaves ;  in  the  second,  Don  Jacinto  Sanches, 
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for  the  testator  to  have  overlooked  or  ignored  in  a  declaration 
of  ownership  of  property  such  as  is  contained  in  this  will. 

We  should  infer  from  this  omission  that  Baca  knew  he  did 
not  own  the  land  and  was  aware  of  the  fact  that  the  action  of 
the  alcalde  had  never  been  approved  by  the  governor. 

From  the  fact  of  Baca's  omission  to  name  this  land  as  his 
property  we  must  infer  that  such  actual  possession  as  he  had 
taken  of  a  small  portion  of  this  land  never  led  him  to  suppose 
that  he  was  the  owner  of  it  or  that  he  had  any  title  to  it. 

It  was  in  fact  an  occupation  of  a  comparatively  small  piece 
of  the  land  in  question,  for  the  purpose  of  pasturage,  but  in 
no  way  exclusive  in  its  nature  and  under  no  claim  of  right 
or  title.  Hence  the  omission  of  Baca  to  mention  the  land  as 
his  property  or  to  refer  to  it  in  any  way. 

The  action  of  the  Mexican  government  in  making  grants 
to  third  parties  of  certain  portions  of  these  lands,  as  vacant 
and  unoccupied  lands,  is  also  of  some  importance.  The  grants 
were  made  at  times  which  were  long  subsequent  to  the  petition 
of  Baca  and  the  making  of  the  return  of  the  alcalde,  and  were 
made  after  an  official  examination  of  the  lands  then  granted 
and  a  certificate  that  they  were  vacant. 

We  express  no  opinion  as  to  the  validity  of  these  grants, 
and  we  allude  to  the  subject  only  for  the  purpose  of  pointing 
out  how  the  facts  appeared  to  the  Mexican  officials,  who,  at 

and  in  the  third,  Don  Enrique  Luna,  and  each  one  in  solidum,  and  I  give 
them  ample  power  to  take  possession  of  mj  property  as  soon  as  I  die 
and  to  paj  all  I  owe,  and  that  their  collection  be  lawful  and  real,  and 
that  they  make  it  with  the  legality  their  good  conscience  may  indicate  to 
them,  which  charge  shall  continne  for  the  legal  year  and  as  mnch  more 
time  as  they  may  need,  since  I  extend  it.  And  after  it  is  completed  and 
everything  is  paid,  in  the  sale  of  my  property,  furniture,  real  property, 
rights  and  shares,  present  and  future,  I  constitute  as  my  sole  and  uni- 
versal heirs  my  wife,  Dona  Maria  de  la  Luz  Chaves,  and  my  said  chil- 
dren, Maria  Rita,  Manuela  Antonia,  Maria  Manuela,  Juan  Clemente,  Manuel, 
and  Maria  Lugarda,  who,  after  paying  all  I  owe  (except  what  I  have 
given  them),  shall  make  a  lump  of  what  is  left,  the  half  for  my  said 
wife  and  the  other  half  to  be  shared  in  equal  parts  by  my  children  that 
they  may  enjoy  it  with  the  blessing  of  God  and  my  own.  And  by  these 
presents  I  revoke  and  cancel  the  wills  and  other  testamentary  provisions 
I  may  have  made  heretofore. 
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that  time,  were  engaged  in  an  investigation  of  the  question 
of  occupancy,  and  who  reported  the  lands  mentioned  in  the 
respective  grants  as  vacant  and  unoccupied,  which  we  may 
assume  they  would  scarcely  have  done  had  Baca  or  his  heirs 
then  been  in  the  actual  possession  and  occupation  of  those 
very  lands. 

We  have  now  referred  to  the  substance  of  all  the  evidence 
contained  in  this  record  and  we  are  compelled  to  conclude 
that  the  petitioner  has  failed  to  make  out  a  title  of  any  kind 
to  the  land  in  question.  While  the  court  below  failed  to  give 
judgment  to  the  petitioner  for  the  full  amount  of  her  claim, 
yet  it  did  give  her  judgment  for  the  amount  already  stated 
of  eleven  square  leagues  of  land.  The  court  found  that  the 
grant  was  an  imperfect  grant  at  the  time  of  the  cession  of 
the  territory  to  the  United  States. 

In  our  view  of  the  case  no  grant,  perfect  or  imperfect,  was 
in  existence  at  that  time,  and  hence  the  finding  of  the  court 
that  the  petitioner  was  entitled  to  a  confirmation  of  eleven 
square  leagues  within  the  limits  of  the  outboundaries  of  the 
tract,  cannot  be  sustained. 

The  act  creating  the  Court  of  Private  Land  Claims  (above 
cited)  provides  in  the  first  subdivision  of  section  13  for  the 
confirmation  of  imperfect  grants. 

This  court  has  construed  the  language  there  used  to  mean 
"  not  only  that  the  title  was  lawfully  and  regularly  derived, 
but  that  if  the  grant  were  not  complete  and  perfect,  the 
claimant  could,  by  right  and  not  by  grace,  have  demanded 
that  it  should  be  made  perfect  by  the  former  government, 
had  the  territory  not  been  acquired  by  the  United  States." 
Ainsa  v.  United  States,  161  U.  S.  208,  223. 

The  same  construction  was  upheld  in  United  States  v.  Santa 
Fe,  165  U.  S.  675,  714,  and  it  is  again  approved  in  United 
SUxtes  V.  Sandoval,  167  U.  S.  278,  293.  After  a  full  consider- 
ation of  the  case  we  must  hold  there  is  not  sufficient  evidence 
to  show  that  at  the  time  of  the  cession  of  the  Territory  of 
New  Mexico  to  the  United  States  the  predecessors  or  grantors 
of  the  petitioner  had  any  title  of  any  kind  whatever,  perfect 
or  imperfect,  to  the  land  described  in  the  petition  herein,  and, 
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consequently,  there  could  be  no  confirmation  of  any  alleged 

imperfect  title  or  grant. 

The  judgment  of  the  Court  qf  Private  La/nd  Claims  mttstj 
therefore,  he  reversed  o7i  the  appeal  of  the  United  States, 
and  the  record  remanded  to  that  court,  with  directions  to 
enter  judgment  in  conformity  with  this  opinion. 


ALASKA  MINING  COMPANY  v.  WHELAN. 

XBBOB  TO  THE   dBOUTr  COURT  OF  APPEALS  FOB  THE  NINTH 

CIRCUIT. 

No.  88.    Submitted  March  17, 1897.  —  Dedded  October  18, 1897. 

Where  the  business  of  a  mining  corporation  is  nnder  the  control  of  a  gen- 
eral manager,  and  is  divided  into  three  departments  of  which  the  mining 
department  is  one,  each  with  a  superintendent  under  the  general  man- 
ager, and  in  the  mining  department  are  several  gangs  of  workmen,  the 
foreman  of  one  of  these  gangs,  whether  he  has  or  has  not  authority  to 
engage  and  discharge  the  men  under  him,  is  a  fellow-servant  with  them ; 
and  the  corporation  is  not  liable  to  one  of  them  for  an  injury  caused  by 
the  foreman's  negligence  in  managing  the  machinery  or  in  giving  orders 
to  the  men. 

This  was  an  action  brought  in  the  District  Court  of  the 
United  States  for  the  District  of  Alaska  against  a  mining  cor- 
poration by  a  workman  in  its  employ.  The  complaint  al- 
leged that  "  on  November  23,  1891,  and  for  nearly  six  months 
prior  thereto,  this  plaintiff  was  in  the  employ  of  said  defendant, 
as  a  workman  in  the  mine  of  said  defendant,  in  breaking 
and  preparing  rock  for  the  chutes,  and  doing  other  work  as 
ordered  by  the  foreman  of  said  defendant,  one  Samuel  Finley, 
under  whom  this  plaintiff  worked,  and  from  whom  he  received 
his  orders ;  that  on  November  23, 1891,  while  this  plaintiff  was 
yet  in  the  employ  of  said  defendant,  he  was  ordered  by  the 
foreman  of  said  defendant  company  to  break  rock  immediately 
above  and  over  one  of  the  chutes  of  the  defendant  company ; 
that  in  compliance  with  the  orders  of  the  foreman  of  said 
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defendant,  and  as  became  his  duty  so  to  do,  the  plaintiff  pro- 
ceeded to  his  place  immediately  istbove  and  over  said  chute,  and 
commenced  to  break  said  rock  as  he  had  been  ordered  so  to 
do  ;  and  that  while  so  engaged,  and  carefully  and  skilfully  and 
without  negligence  performing  his  duties  as  aforesaid,  and 
without  the  knowledge  of  this  plaintiff,  and  carelessly  and  neg- 
ligently, the  foreman  of  said  defendant  drew  or  caused  to  be 
drawn  the  gate  at  the  mouth  of  said  chute  over  which  this 
plaintiff  was  working,  thereby  causing  the  rock  at  the  head  of 
said  chute  to  be  suddenly  drawn  in,  carrying  this  plaintiff  with 
it,  through  said  chute,  a  distance  about  thirty  feet,  and  com- 
pletely covering  him  with  great  quantities  of  rock  and  debris," 
thereby  greatly  injuring  him. 

At  the  trial,  the  plaintiff  being  called  as  a  witness  in  his  own 
behalf,  gave  evidence  tending  to  support  the  allegations  in  the 
complaint;  and  testified  that  on  the  night  of  November  23, 
1 891,  he  was  sent  by  Samuel  Finley,  the  boss  in  the  pit,  to  the 
top  of  a  chute,  there  to  break  rock  and  pound  it  fine  enough 
to  go  through  the  chute,  which  connected  with  the  tunnel 
through  which  the  rock  was  shot  into  cars  to  be  taken  to  the 
mill;  that  at  the  bottom  of  the  chute  was  a  gate,  always 
closed  until  the  chute  was  filled  and  orders  given  to  draw  it ; 
that  Finley's  custom  was  to  come  upon  the  top  of  the  chute  to 
see  if  the  rock  was  broken  fine  enough,  and,  if  it  was  all  right, 
to  tell  the  men  to  come  down  as  he  was  going  to  draw ;  and 
that  at  the  time  in  question,  after  putting  the  plaintiff  and 
others  to  work  at  the  chute,  he  never  gave  them  any  notice 
that  he  was  going  to  draw. 

Finley,  being  called  as  a  witness  for  the  defendant,  testified 
that  he  did  give  notice  to  the  men  before  drawing  the  chute. 
The  defendant  introduced  evidence,  which  was  uncontradicted 
that  its  business  was  under  the  control  of  a  general  manager, 
and  was  divided  into  three  departments,  the  mine,  the  mill 
and  the  chlorination  works,  each  of  which  departments  had  a 
foreman  or  superintendent  under  the  general  manager ;  that 
the  mine  department  had  three  shifts  or  gangs  of  workmen, 
two  by  day  and  one  at  night ;  and  that  Finley  was  boss  of  the 
one  at  night. 
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There  was  conflicting  evidence  upon  the  question  whether 
Mnley  had  authority  to  engage  and  discharge  the  workmen 
under  him. 

No  other  material  testimony  was  introduced  as  to  the 
relation  of  the  plaintiff  and  Finley  to  each  other  or  to  the 
defendant. 

At  the  close  of  the  whole  evidence,  the  defendant  requested 
the  court  to  direct  the  jury  to  return  a  verdict  for  the  defend- 
ant, upon  the  ground  that  the  plaintiff's  injuries  were  the 
result  of  the  negligence  of  a  co-employ6,  or  fellow-workman, 
Samuel  Finley,  for  which  the  defendant  was  not  liable.  The 
court  overruled  the  motion,  and  the  defendant  excepted  to 
the  ruling. 

The  court  afterwards  instructed  the  jury  as  follows :  "  The 
true  test  is  whether  the  person  in  question  is  employed  to  do 
any  of  the  duties  of  the  master ;  if  so,  he  cannot  be  regarded 
as  the  fellow-servant,  but  is  the  representative  of  the  master, 
and  any  negligence  on  his  part  in  the  performance  of  the  duty 
thus  delegated  to  him  must  be  regarded  as  the  negligence  of 
the  master.  You  have  heard  the  testimony  as  to  Finley's 
authority  and  duties,  and  whether  or  not  he  had  any  power  to 
employ  men  or  discharge  them,  or  whether  he  simply  acted 
under  another  man  who  had  the  same  power  over  him  that 
was  exercised  over  other  laborers." 

The  jury  returned  a  verdict  for  the  plaintiff,  and  judgment 
was  rendered  thereon,  and  affirmed  by  the  Circuit  Court  of 
Appeals.  29  tJ.  S.  App.  1.  The  defendant  sued  out  this  writ 
of  error. 

Mr.  T.  Z,  Blakeman  for  plaintiff  in  error. 
Mr.  Oscar  Foote  for  defendant  in  error. 

Mb.  Justice  Gray,  after  stating  the  case,  delivered  the  opin- 
ion of  the  court. 

The  evidence  introduced  at  the  trial,  giving  it  the  utmost 
possible  effect  in  favor  of  the  plaintiff,  was  insufficient  to  sup- 
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port  a  verdict  for  him ;  and  the  defendant's  request,  made  at 
the  close  of  the  whole  evidence,  to  instruct  the  jury  to  return 
a  verdict  for  the  defendant,  because  Finley,  whose  negligence 
was  tlie  ground  of  the  action,  was  a  fellow-servant  of  the 
plaintiff,  should  have  been  granted. 

Finley  was  not  a  vice-principal  or  representative  of  the  cor- 
poration. He  was  not  the  general  manager  of  its  business,  or 
the  superintendent  of  any  department  of  that  business.  But 
he  was  merely  the  foreman  or  boss  of  the  particular  gang  of  men 
to  which  the  plaintiff  belonged.  Wbetlier  he  had  or  had  not 
authority  to  engage  and  discharge  the  men  under  him  is  imma- 
terial. Even  if  he  bad  such  authority,  he  was  none  the  less  a 
fellow-servant  with  them,  employed  in  the  same  department 
of  business,  and  under  a  common  head.  There  was  no  evi- 
dence that  he  was  an  unsuitable  person  for  his  place,  or  that 
the  machinery  was  imperfect  or  defective  for  its  purpose. 
The  negligence,  if  any,  was  his  own  negligence  in  using  the 
machinery  or  in  giving  orders  to  the  men. 

The  case  is  governed  by  a  series  of  recent  decisions  of  this 
court,  undistinguishable  in  their  facts  from  this  one.  Central 
Railroad  v.  Keegan^  160  U.  S.  259 ;  Northern  Pacific  Rail- 
road V.  Cha/rle88,  162  U.  S.  359 ;  Same  v.  Peterson,  162  U.  S. 
346 ;  Martin  v.  Atchison  <&c.  Railroad^  166  U.  S.  399.  See 
also  Wilson  v.  Merryy  L.  R.  1  H.  L.  Sc.  326. 

This  ground  being  decisive  of  the  case,  no  opinion  need  be 
expressed  upon  other  questions  argued  at  the  bar. 

Judgments  of  the  Circuit  Court  of  Appeals  and  of  the  Dis- 
trict Court  reversed,  and  case  remanded  to  the  District 
Court  with  directions  to  set  aside  the  verdict  and  to  order 
anew  trial. 

The  Chief  Justiob  and  Mb.  Justice  Hablan  dissented. 
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TUKNER  V.  NEW  TOKK 

XRBOB  TO  THB  OOUBT  OF  APPEALS  OF  THB  8TATB  OF  NEW  YOBK. 

Vo.  41.    Argued  April  19, 90, 1897.  —  Deeldad  Octobw  18, 1897. 

The  statute  of  New  Tork  of  1885,  c.  448,  providing  that  deeds  from  the 
comptroller  of  the  State  of  lands  In  the  forest  preserve  sold  lor  non- 
payment of  taxes  shall,  after  having  been  recorded  for  two  years,  and 
in  any  action  brought  more  than  six  months  after  the  act  takes  effect, 
be  conclusive  evidence  that  there  was  no  Irregularity  in  the  assessment 
of  the  taxes,  is  a  statute  of  limitations,  and  does  not  deprive  the  former 
owner  of  such  lands  of  his  property  without  due  process  of  law  in  vio- 
lation of  the  Fourteenth  Amendment  of  the  Constitution  of  the  United 
States. 

This  was  an  action  of  replevin,  brought  April  11, 1887,  in 
behalf  of  the  State  of  New  York  by  the  forest  commissioners 
of  the  State  against  Turner,  in  the  Supreme  Court  of  the 
county  of  Franklin  and  State  of  New  York,  to  recover  a 
quantity  of  logs  cut  by  him  upon  lands  in  that  county  and 
within  the  forest  preserve  of  the  State,  between  September  1, 
1886,  and  March  25,  1887.  The  answer  denied  the  allegations 
of  the  complaint,  and  alleged  that  at  the  time  mentioned 
therein  the  defendant  was  the  owner  and  in  possession  of 
the  lands. 

The  material  facts  of  the  case,  as  found  by  a  referee,  were 
as  follows :  On  October  12, 1877,  the  lands,  being  then  owned 
by  one  Norton,  were  sold  by  the  comptroller  of  the  State  of 
New  York  for  unpaid  taxes  of  the  years  from  1866  to  1870 
inclusive,  and  were  bid  in  by  the  comptroller  in  behalf  of  the 
State,  and  conveyed  by  him  to  the  State  by  deed  dated  June 
9,  1881,  and  recorded  June  8,  1882.  The  defendant,  more 
than  nine  years  after  that  sale,  acquired  Norton's  title  in  the 
land.  The  land  was  wild  forest  land,  uncultivated,  unim- 
proved, unenclosed,  and  with  no  dwelling  house  or  other 
building  thereon.  Neither  the  State  nor  any  officer  thereof 
ever  took  actual  possession  of  the  land ;  and  no  part  of  it  was 
in  occupancy  of  any  person  on  October  12,  1879,  when  the 
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period  of  two  years  allowed  by  law  for  redemption  from  the 
comptroller's  sale  expired. 

At  the  trial  before  the  referee,  the  defendant,  in  order  to 
prove  the  invalidity  of  the  comptroller's  deed  by  reason  of 
illegality  in  the  assessment  of  the  taxes  for  the  years  1867 
and  1870,  offered  to  show  that  the  oath  of  the  assessors  to  the 
assessment  roll  of  1867  was  taken  on  August  10,  instead  of  on 
the  third  Tuesday  of  August ;  and  that  the  assessors  omitted 
to  meet  on  the  third  Tuesday  of  August,  1870,  to  review  their 
assessments  for  that  year. 

The  plaintiff  objected  to  the  evidence  as  immaterial,  because 
the  comptroller's  deed  was  made  conclusive  evidence  of  those 
matters  by  the  statute  of  New  York  of  1885,  c.  448,  which  is 
copied  in  the  margin.^     The  defendant  contended  that  this 

1  An  Act  to  amend  chapter  four  hundred  and  twenty-seven  of  the  laws  of 
eighteen  hundred  and  flfty-flve,  entitled  *'  An  act  in  relation  to  the  col- 
lection of  taxes  on  lands  of  non-residents  and  to  provide  for  the  sale  of 
such  lands  for  unpaid  taxes." 

SiEcr.  1.  Section  sixty-five  of  chapter  four  hundred  and  twenty-seven  of 
the  laws  of  eighteen  hundred  and  fifty-five,  entitled  **  An  act  in  relation  to 
the  collection  of  taxes  on  lands  of  non-residents  and  to  provide  for  the 
sale  of  such  lands  for  unpaid  taxes,"  is  hereby  amended  so  as  to  read 
as  follows: 

§  65.  Such  conveyances  shaU  be  executed  by  the  comptroller,  under  his 
hand  and  seal,  and  the  execution  thereof  shall  be  witnessed  by  the  treas- 
urer or  deputy  comptroller ;  and  all  such  conveyances  that  have  been  hereto- 
fore executed  by  the  comptroller,  and  all  conveyances  of  the  same  lands  by 
his  grantee  or  grantees  therein  named,  after  having  been  recorded  for  two 
years  in  the  office  of  the  clerk  of  the  county  in  which  the  lands  conveyed 
thereby  are  located,  and  all  outstanding  certificates  of  a  tax  sale  heretofore 
held  by  the  comptroller  that  shall  have  remained  in  force  for  two  years 
after  the  last  day  allowed  by  law  to  redeem  from  such  sale  shall,  six 
months  after  this  act  talces  eflfect,  be  conclusive  evidence  that  the  sale  and 
all  proceedings  prior  thereto,  from  and  Including  the  assessment  of  the 
land,  and  all  notices  required  by  law  to  be  given  previous  to  the  expiration 
of  the  two  years  allowed  by  law  to  redeem,  were  regular  and  were  regu- 
larly given,  published  and  served  according  to  the  provisions  of  this  act, 
and  all  laws  directing  or  requiring  the  same  or  in  any  manner  relating 
thereto ;  and  all  other  conveyances  or  certificates,  heretofore  or  hereafter 
executed  or  issued  by  the  comptroller,  shall  be  presumptive  evidence  of 
the  regularity  of  aU  the  said  proceedings  and  matters  hereinl>efore  recited, 
and  shaU  he  conclusive  evidence  thereof  from  and  after  the  expiration  of 
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statute  was  invalid  as  contrary  to  the  first  section  of  the  Foor- 
teenth  Article  of  Amendment  to  the  Constitution  of  the  United 
States.  But  the  referee  sustained  the  plaintiff's  objection  to 
the  evidence,  and  directed  judgment  for  the  plaintiff,  which 
was  accordingly  rendered  by  the  court,  and  affirmed  by  the 
Court  of  Appeals.  145  N.  T.  451.  The  defendant  sued  out 
this  writ  of  error. 

Mr.  Frwnk  E,  Smith  for  plaintiff  in  error.  Mr.  Thomas  F. 
Conway  was  on  his  brief. 

Mr.  T.  E.  Hancock^  Attorney  General  of  the  State  of  New 
York,  and  Mr.  William  Henry  Dennis  for  defendant  in  error. 

Mb.  Justice  Gray,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

On  May  15, 1885,  the  legislature  of  New  York,  by  the  stat- 
ute of  1885,  c.  283,  declared  that  all  the  lands  then  owned  or 
thereafter  acquired  by  the  State  of  New  York  within  certain 
counties  (one  of  which  was  Franklin  county)  should  constitute 
and  be  known  as  the  forest  preserve ;  and  established  a  forest 
commission  of  three  persons,  styled  forest  commissioners,  to 
'^  have  the  care,  custody,  control  and  superintendence  of  the 

two  yean  from  the  date  of  recording  sach  other  conveyances,  or  of  four 
years  from  and  after  the  date  of  Issuing  such  other  certificates.  But  aU 
such  conveyances  and  certificates  and  the  taxes  and  tax  sales  on  which  they 
are  based  shall  1)e  subject  to  cancellation,  as  now  provided  by  law,  on  a 
direct  application  to  the  comptroller,  or  an  action  brought  before  a  compe- 
tent court  therefor,  by  reason  of  the  legal  payment  of  such  taxes,  or  by 
reason  of  the  levying  of  such  taxes  by  a  town  or  ward  having  no  legal  right 
to  assess  the  land  on  which  they  are  laid. 

Sect.  2.  The  provisions  of  this  act  are  hereby  made  applicable  only  to 
the  following  counties,  viz.  Clinton,  Delaware,  Essex,  Franklin,  Fulton, 
Greene,  Hamilton,  Herkimer,  Lewis,  Saratoga,  St  Lawrence,  Sullivan, 
Ulster,  Warren  and  Washington,  but  shall  not  affect  any  action,  proceeding 
or  application  pending  at  the  time  of  its  passage ;  nor  any  action  that  shall 
be  begun,  proceeding  taken  or  application  duly  made  within  six  months 
thereafter  for  the  purpose  of  vacating  any  tax  sale  or  any  conveyance  or 
certificate  of  sale  made  thereunder. 

Sect.  8.  This  act  shall  take  effect  immediately. 
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forest  preserve,"  and  ^^  to  maintain  and  protect  the  forests  now 
in  the  forest  preserve,  and  to  promote  as  far  as  practicable  the 
further  growth  of  forests  thereon ; "  and  authorized  them  to 
appoint  a  warden  and  other  officers,  and  to  exercise  various 
powers  to  carry  out  its  object. 

At  the  date  of  the  passage  of  that  statute,  the  time  allowed 
by  law  for  the  redemption  of  lands  from  sale  by  the  comp- 
troller for  non-payment  of  taxes  was  two  years  from  the  time 
of  sale.    New  York  Stat.  1855,  c.  427,  §  50. 

On  June  9,  1885,  the  legislature  of  the  State  passed  the 
statute  of  1885,  c.  448,  to  take  immediate  effect,  which 
provided  that  all  conveyances,  thereafter  executed  by  the 
comptroller,  of  lands,  in  the  same  counties,  sold  by  him  for 
non-payment  of  taxes  and  having  been  recorded  for  two  years 
in  the  clerk's  office  of  the  county  in  which  the  lands  lay, 
should,  "  six  months  after  this  act  takes  effect,  be  conclusive 
evidence  that  the  sale  and  all  proceedings  prior  thereto,  from 
and  including  the  assessment  of  the  land,  and  all  notices  re- 
quired by  law  to  be  given  previous  to  the  expiration  of  the 
two  years  allowed  by  law  to  redeem,  were  regular "  and  as 
required  by  law ;  but  that  all  such  conveyances  and  the  taxes 
and  tax  sales  on  which  they  were  based,  should  "  be  subject 
to  cancellation,  as  now  provided  by  law,  on  a  direct  appli- 
cation to  the  comptroller,  or  an  action  brought  before  a  com- 
petent court  therefor,  by  reason  of  the  legal  payment  of 
such  taxes,  or  by  reason  of  the  levying  of  such  taxes  by  a 
town  or  ward  having  no  legal  right  to  assess  the  land  on 
which  they  are  laid." 

The  land  now  in  question  was  sold  by  the  comptroller  to 
the  State  October  12,  1877;  the  time  allowed  by  law  for 
redeeming  the  land  from  that  sale  expired  October  12,  1879  ; 
the  comptroller's  deed  to  the  State  was  made  June  9,  1881, 
and  recorded  June  8,  1882.  It  had  therefore  been  on  record 
for  three  years  when  the  statute  of  June  9,  1885,  was  passed 
and  took  effect ;  and  by  the  terms  of  this  statute,  on  December 
9,  1885,  the  comptroller's  deed  became  conclusive  evidence 
that  there  was  no  irregularity  in  the  assessment  of  any  of  the 
taxes  for  non-payment  of  which  the  land  had  been  sold  and 
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conveyed  to  the  State.    This  action  was  brought  April  11, 

1887. 

The  statute,  according  to  its  principal  intent  and  effect,  and 
as  construed  by  the  Court  of  Appeals  of  the  State,  was  a 
statute  of  limitations.  People  v.  Turner^  117  N.  Y.  227; 
Same  v.  Same^  145  N.  Y.  451.  It  is  well  settled  that  a  statute 
shortening  the  period  of  limitation  is  within  the  constitutional 
power  of  the  legislature,  provided  a  reasonable  time,  taking 
into  consideration  the  nature  of  the  case,  is  allowed  for  bring- 
ing an  action  after  the  passage  of  the  statute  and  before  the 
bar  takes  effect.  Terry  v.  Anderson,  95  U.  S.  628,  632,  633 ; 
In  re  Brown,  135  U.  S.  701,  705-707. 

The  statute  now  in  question  relates  to  land  sold  and  con- 
veyed to  the  State  for  non-payment  of  taxes;  it  applies  to 
those  cases  only  in  which  the  conveyance  has  been  of  record 
for  two  years  in  the  office  where  all  conveyances  of  lands 
within  the  county  are  recorded ;  and  it  does  not  bar  any 
action  begun  within  six  months  after  its  passage.  Indepen- 
dently of  the  consideration  that  before  the  passage  of  the  stat- 
ute the  plaintiff  had  had  eight  years  since  the  sale,  and  three 
years  since  the  recording  of  the  deed,  during  which  he  might 
have  asserted  his  title,  this  court  concurs  with  the  highest 
court  of  the  State  in  the  opinion  that  the  limitation  of  six 
months,  as  applied  to  a  case  of  this  kind,  is  not  repugnant  to 
any  provision  of  the  Constitution  of  the  United  States. 

It  was  argued  in  behalf  of  the  plaintiff  in  error  that  the 
statute  was  unconstitutional,  because  it  did  not  allow  him  any 
opportunity  to  assert  his  rights,  even  within  six  months  after 
its  passage.  But  the  statute  did  not  take  away  any  right  of 
action  which  he  had  before  its  passage,  but  merely  limited 
the  time  within  which  he  might  assert  such  a  right.  Within 
the  six  months,  he  had  every  remedy  which  he  would  have 
had  before  the  passage  of  the  statute.  If  he  had  no  remedy 
before,  the  statute  took  none  away.  From  the  judgments  of 
the  Court  of  Appeals  in  the  case  at  bar,  and  in  the  subsequent 
case  of  People  v.  RoherU,  151  N.  Y.  540,  there  would  appear 
to  have  been  some  difference  of  opinion  in  that  court  upon 
the  question  whether  his  proper  remedy  was  by  direct  appli- 
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cation  to  the  comptroller  to  cancel  the  sale,  or  by  action  of 
ejectment  against  the  comptroller  or  the  forest  commissioners. 
But  as  that  court  has  uniformly  held  that  he  had  a  remedy,  it 
is  not  for  us  to  determine  what  that  remedy  was  under  the 
local  constitution  and  laws. 

It  was  also  argued  that  the  plaintiff  in  error  was  in  posses- 
sion of  the  land  and  could  not  be  put  to  his  action.  But  the 
decision  below  that  he  was  not  in  possession  involved  no 
Federal  question,  or  any  other  question  of  law,  but  a  mere 
inference  of  fact  from  the  evidence,  which  this  court  is  not 
authorized  to  review  on  writ  of  error.  Dower  v.  Richards^ 
161  U.  S.  658 ;  Egan  v.  Earty  165  U.  S.  188. 

Judgment  affwmed. 


UNITED  STATES  u  GOLDENBERG. 

CXBTIFIOATB  FROM  THE  OIBCUrr  OOUBT  OF  AFPEAI^  FOB  THE  SEC- 
OND omourr. 

No.  85.    Argued  and  submitted  October  14, 1897.  —  Dedded  October  25, 1897. 

Where  imported  foreign  goods  are  entered  at  a  custom  house  for  consump- 
tion, the  payment  by  the  importer  of  the  fnll  amount  of  duties  ascer- 
tained to  be  due  upon  the  liquidation  of  the  entry  of  the  merchandise, 
as  well  as  the  giving  notice  of  dissatisfaction  or  protest,  within  ten 
days  after  the  liquidation  of  such  duties,  is  not  necessary  in  order  to 
enable  a  protesting  importer  to  have  the  exaction  and  classification 
reviewed  by  a  board  of  general  appraisers  and  by  the  courts,  under  the 
provision  in  section  14  of  the  act  of  June  10,  1890,  c.  407,  26  Stat.  131, 
187,  '*  That  the  decision  of  the  collector  as  to  the  rate  and  amount  of 
duties  chargeable  upon  imported  merchandise,  including  all  dutiable 
costs  and  charges,  and  as  to  all  fees  and  exactions  of  whatever  charac- 
ter (except  duties  on  tonnage) ,  shall  be  final  and  conclusive  against  all 
persons  interested  therein,  unless  the  owner,  importer,  consignee,  or 
agent  of  such  merchandise,  or  the  person  paying  such  fees,  charges,  and 
exactions  other  than  duties,  shall  within  ten  days  after,  ^but  not 
before,'  such  ascertainment  and  liquidation  of  duties,  as  well  in  cases  of 
merchandise  entered  in  bond  as  for  consumption,  or  within  ten  days 
after  the  payment  of  such  fees,  charges  and  exactions,  if  dissatisfied 
with  such  decision,  give  notice  in  writing  to  the  collector,  setting  forth 
therein  distinctly  and  specifically,  and  in  respect  to  each  entry  or  pay* 
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ment,  the  reasons  for  his  objections  thereto,  and  if  the  merchandise  is 
entered  for  consumption  shall  pay  the  full  amount  of  the  duties  and 
charges  ascertained  to  be  due  thereon." 
The  primary  and  general  rule  of  statutory  construction  is  that  the  intent  of 
the  law-maker  is  to  be  found  in  the  language  that  he  has  used  ;  and  the 
cases  are  few  and  exceptional  in  which  the  letter  of  the  statute  is  not 
deemed  controlling,  and  only  arise  when  there  are  cogent  reasons  for 
believing  that  the  letter  does  not  fully  justify  and  accurately  disclose 
the  intent. 

The  14th  section  of  the  act  of  Congress,  approved  June  10, 
1890,  c.  407,  26  Stat.  131,  137,  is  as  follows: 

"That  the  decision  of  the  collector  as  to  the  rate  and 
amount  of  duties  chargeable  upon  imported  merchandise, 
including  all  dutiable  costs  and  charges,  and  as  to  all  fees  and 
exactions  of  whatever  character,  (except  duties  on  tonnage,) 
shall  be  final  and  conclusive  against  all  persons  interested 
therein,  unless  the  owner,  importer,  consignee,  or  agent  of 
such  merchandise,  or  the  person  paying  such  fees,  charges, 
and  exactions  other  than  duties  shall,  within  ten  days  after 
'but  not  before'  such  ascertainment  and  liquidation  of  duties, 
as  well  in  cases  of  merchandise  entered  in  bond  as  for 
consumption,  or  within  ten  days  after  the  payment  of  such 
fees,  charges,  and  exactions,  if  dissatisfied  with  such  decision 
give  notice  in  writing  to  the  collector,  setting  forth  therein 
distinctly  and  specifically,  and  in  respect  to  each  entry  or 
payment,  the  reasons  for  his  objections  thereto,  and  if  the 
merchandise  is  entered  for  consumption  shall  pay  the  full 
amount  of  the  duties  and  charges  ascertained  to  be  due 
thereon.  Upon  such  notice  and  payment  the  collector  shall 
transmit  the  invoice  and  all  the  papers  and  exhibits  connected 
therewith  to  the  board  of  three  general  appraisers,  which  shall 
be  on  duty  at  the  port  of  New  York,  or  to  ti^  board  of  three 
general  appraisers  who  may  be  designated  by  the  Secretary 
of  the  Treasury  for  such  duty  at  that  port,  or  at  any  other 
port,  which  board  shall  examine  and  decide  the  case  thus  sub- 
mitted, and  their  decision,  or  that  of  a  majority  of  them,  shall 
be  final  and  conclusive  upon  all  persons  interested  therein, 
and  the  record  shall  be  transmitted  to  the  proper  collector  or 
person  acting  as  such  who  shall  liquidate  the  entry  accord- 
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ingly,  except  in  oases  where  an  application  shall  be  filed  in  the 
Circuit  Court  within  the  time  and  in  the  manner  provided  for 
in  section  fifteen  of  this  act." 

Upon  this  section,  after  stating  the  facts  of  this  case  show- 
ing its  pertinency,  the  Circuit  Court  of  Appeals  of  the  Second 
Circuit  has  certified  to  us  the  following  question  : 

''  Was  the  payment  of  the  full  amount  of  the  duties  ascer- 
tained to  be  due  upon  the  liquidation  of  the  entry  of  the 
merchandise,  required  to  be  made  by  the  importers,  as  well  as 
the  giving  notice  of  dissatisfaction  or  protest,  within  ten  days 
after  the  liquidation  of  such  duties,  where  the  goods,  as  in  the 
present  case,  were  entered  for  consumption,  in  order  to  enable 
the  protesting  importers  to  have  the  exaction  and  classifica- 
tion reviewed  by  the  board  of  general  appraisers  and  by  the 
courts  ? " 

Mr.  Attorney  General^  for  the  United  States,  submitted  upon 
the  brief  filed  April  1, 1897,  by  Mr,  Edward  B.  Whitney,  then 
Assietant  Attorney  General. 

Upon  the  present  record  the  point  appears  very  technical. 
The  importer  failed  by  but  a  single  day  to  pay  his  dues 
within  the  time  limited.  Such  accidents  are  rare  and  due  to 
the  importer's  own  carelessness  or  that  of  his  agents.  The 
question  is  an  important  one,  however,  because  under  the  im- 
porters' construction  of  the  statute  they  may  and  sometimes 
do  indefinitely  postpone  a  review  of  the  collector's  decision 
by  simply  refusing  to  pay  the  duties. 

The  practice  was  stated  as  follows  by  the  Secretary  of  the 
Treasury  to  Attorney  General  Miller.  "  The  practical  result 
of  this  ruling  is  an  accumulation  in  the  custom  houses  of  large 
numbers  of  protests,  which  may  be  made  for  speculative 
purposes,  and  which  are  not  promptly  transmitted  to  the 
Board  of  General  Appraisers  because  of  the  failure  of  the 
importers  to  pay  the  increased  duties  against  the  exaction  of 
which  they  file  their  protest.  The  importers  are  thus  enabled 
to  take  the  initiatory  step  in  suits  for  recovery  of  duties,  full 
payment  of  which  has  not  been  made,  and  delay  indefinitely 
VOL.  cLxvra— 7 
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the  decision  by  the  General  Appraisers  of  the  question  raised 
by  the  protest,  with  a  view  of  taking  advantage  of  decisions 
which  may  hereafter  be  made  in  other  cases,  thereby  defeat- 
ing one  of  the  chief  purposes  of  the  administrative  act,  which 
was  to  secure  the  prompt  disposition  of  questions  arising 
under  the  tariff  laws  and  discourage  the  filing  of  mere  specu- 
lative protests." 

Attorney  General  Miller  therefore  states  the  question  as 
follows:  "Whether  the  payment  of  duties  thereby  required 
must,  like  the  protest,  be  made  within  ten  days  after  liquida- 
tion, or,  to  state  the  question  differently,  whether  Congress 
intended  to  favor  the  importer,  by  permitting  him  not  only  to 
have  possession  of  his  goods,  but  to  keep  the  Government  out 
of  its  revenue  at  pleasure,  or,  certainly,  until  judgment  could 
be  recovered  against  him  in  a  plenary  suit  outside  the  statute 
of  June  10,  1890;  for  it  is  precisely  this  advantage  that  is 
given  the  importer  by  the  decision  of  the  Board  of  General 
Appraisers  of  November  26,  1890,  as  the  obstructive  practice 
complained  of  shows." 

A  literal  interpretation  of  the  statute  favors  the  importers. 
This  is  due  to  the  repetition  of  the  word  "  shall "  before  the 
words  "  pay  the  full  amount  of  the  duties."  If  this  second 
*•  shall"  were  omitted,  the  literal  interpretation  of  the  statute 
would  favor  the  Government  contention. 

The  consequences  of  a  literal  interpretation  of  the  statute 
are  so  remarkable  that  even  Judge  Townsend,  in  sustaining 
the  importers' ^contention  in  the  present  case,  does  not  adhere 
to  it.  He  in  effect  inserts  after  the  second  "shall"  the 
ambiguous  words  "  within  a  reasonable  time." 

The  Government  contends  that  the  second  "shall"  was 
inadvertently  used  and  should  be  disregarded. 

The  general  principles  of  construction  applicable  to  this 
case  are  familiar.  Revenue  laws,  like  other  laws,  "  should  be 
so  construed  as  to  carry  out  the  intention  of  the  legislature 
in  passing  them."  Cliquofs  Champagne^  3  Wall.  114,  145; 
VniUd  States  v.  Stowell,  133  U.  S.  1,  12.  If,  therefore,  the 
wording  of  a  clause  is  such  as  clearly  to  indicate  that  it 
requires  correction  in  order  to  effectuate  the  intent  of  the 
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legislature,  the  correction  vrill  be  made  either  by  striking  out 
a  word  which  has  inadvertently  crept  in,  or  substituting  one 
word  for  another.  Union  Ins.  Co.  v.  United  States,  6  Wall. 
759,  764.  A  recent  instance  of  the  rule  that  the  intent 
governs  the  letter  is  to  be  found  in  MoKee  v.  United  States^ 
164  U.  S.  287. 

These  cases  are  especially  applicable  when,  as  here,  the  sen- 
tence to  be  construed  is  long  and  involved,  so  that  an  error 
might  easily  creep  in  and  remain  unnoticed ;  and  still  more, 
when  the  sentence  bears  indubitable  evidence  of  carelessness 
of  construction.  The  quotation  marks  about  the  words  "  but 
not  before "  in  this  sentence  show  that  it  was  never  revised 
by  a  skilful  hand.  Such  errors  of  style  as  the  repetition  of 
this  word  "  shall "  at  the  wrong  place  are  common,  and  are 
much  less  likely  to  catch  or  offend  the  eye  than  these  sporadic 
quotation  marks. 

Strictly  speaking,  Judge  Townsend  is  correct  in  saying  that 
this  statute  contains  no  ambiguity.  As,  however,  it  contains 
the  strongest  evidence  of  unskilful  construction,  the  court  is 
at  liberty  to  correct  a  plain  mistake  if  it  is  impossible  to 
reconcile  the  literal  interpretation  of  the  statute  with  its 
clear  intent. 

The  statute  makes  a  distinction  between  merchandise  entered 
in  bond  and  merchandise  entered  for  consumption.  The  for- 
mer words  are  equivalent  to  merchandise  entered  for  ware- 
house. Since  1846  imported  merchandise  ( regularly  entered  ) 
has  been  classified  into  merchandise  entered  for  consumption 
and  merchandise  entered  for  warehouse.  The  provisionally 
estimated  duties  upon  the  former  class  of  merchandise  must 
be  paid  before  the  importer  can  get  possession  of  his  property. 
Duties  upon  the  latter  class  are  payable  at  any  time  within 
three  years  at  the  importer's  option.  The  history  of  this  sys- 
tem is  set  forth  in  Barney  v.  Rickard^  157  U.  S.  352,  and  the 
system  still  exists. 

The  reason  for  omitting  the  requirement  of  payment  in  the 
case  of  merchandise  entered  for  warehouse  is  clear.  If  the 
requirement  were  extended  to  that  class  of  merchandise,  it 
would  prevent  any  settlement  of  the  legal  questions  involved 
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until  the  importer  was  ready  to  withdraw  his  goods  from  ware- 
house ;  or  it  would  require  him  to  pay  the  duties  while  the  goods 
were  still  in  warehouse,  and  thus  destroy  the  advantages  of 
the  warehouse  system. 

On  the  other  hand,  it  is  clear  that  the  requirement  is  un- 
necessary as  to  the  estimated  duties  which  the  importer  must 
pay  in  order  to  get  possession  of  goods  which  are  entered  for 
consumption. 

The  importance  of  the  question  is  in  relation  to  duties  upon 
goods  which  have  gone  into  the  possession  of  the  importer 
upon  payment  of  the  amount  estimated  by  the  collector  at  the 
time  of  the  original  entry,  which  estimate  is  thereafter  found 
to  have  been  too  low.  This  class  of  importations  contains  a 
considerable  proportion  of  those  which  are  accompanied  by 
fraud.  The  provisional  estimate  of  duties  is  of  course  usually 
based  upon  the  statements  in  the  invoice.  When  the  col- 
lector finds  upon  the  final  estimate  or  so  called  "  liquidation  " 
of  the  duties  that  his  estimate  was  too  low,  the  goods  have 
passed  into  the  importer's  hands,  and  the  Government's  sole 
remedy  is  by  suit.  Instances  of  such  suits  are  to  be  found  in 
United  States  v.  Schlesznger,  120  U.  S.  109,  and  Patton  v. 
United  States,  159  U.  S.  500. 

What  is  the  effect  of  a  literal  interpretation  upon  such 
entries ! 

The  finality  of  the  collector's  decision  is  destroyed  by  filing 
the  protest.  Until  decision  by  the  Board  of  General  Ap- 
praisers, it  remains  open  to  review.  No  decision  from  the 
Board  of  Appraisers  can  be  obtained  until  the  importer  pays 
the  full  amount  of  the  duties  and  charges.  The  importer 
thus  has  it  in  his  power  to  postpone  indefinitely  or  forever  any 
decision  of  these  questions  under  the  Customs  Administrative 
Act.  Meanwhile  the  Government  may  sue  him;  but  the 
questions  of  fact,  being  undecided  by  the  proper  tribunal,  will 
have  to  be  submitted  to  a  jur}'.  The  dutiable  valuation  of  the 
goods  is,  indeed,  already  settled  under  §  13  of  the  act  (replac- 
ing §  2930  of  the  Eevised  Statutes ),  but  many  questions  of 
fact  may  remain  open,  such  as  "the  controlling  use  of  the 
article  in  question ;  or  its  similitude  to  some  other  article ;  or 
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the  values  of  its  component  materials ;  or  its  weight  and  6tness ; 
or  whether  labor  is  necessary  to  fit  it  for  use  by  the  con- 
sumer; or  its  commercial  designation."  Sonn  v.  MagonCy 
159  U.  S.  417,  422. 

These  questions  of  fact,  together  with  the  questions  of  law 
involved,  must  be  submitted  to  the  Board  of  Appraisers  if  the 
importer  so  elect,  by  paying  the  duties  and  charges.  Other- 
wise they  go  to  the  court  and  jury.  Is  there  any  reason  why 
the  importer  should  be  given  such  a  right  of  election?  Is  it 
consonant  with  the  intent  and  purpose  of  the  Customs  Adminis- 
trative Act,  as  shown  either  by  its  well  known  history  or  by  its 
internal  evidence  ?  Was  it  not  the  main  purpose  of  the  act  to 
provide  a  special  tribunal  for  the  trial  of  all  such  questions  of 
fact  and  law,  and  withdraw  all  questions  of  tariff  interpretation 
from  juries  ? 

That  this  cannot  be  the  trae  construction  of  the  statute  is 
recognized  by  Judge  Townsend,  who,  therefore,  instead  of 
striking  out  the  second  "  shall,"  inserts  thereafter  the  words 
"  withm  a  reasonable  time."  But  does  this  interfere  any  less 
with  the  letter  of  the  statute  than  does  the  simple  emendation 
which  we  suggest?  Does  it  not  rather  import  into  it  an 
altogether  unworkable  condition  ?  Who  is  to  decide  whether 
the  payment  was  made  within  a  reasonable  time?  The  col- 
lector, by  transmitting  or  withholding  the  papers  ?  Is  he  an 
officer  who  is  likely  to  be  charged  by  Congress  with  the  de- 
cision of  such  a  question  as  reasonableness  of  time  ?  Yet  his 
decision,  if  he  shall  see  fit  to  withhold  the  papers,  is  final  and 
conclusive.  It  cannot  be  controlled  by  a  writ  of  mandamus 
outside  of  the  District  of  Columbia.  Mclntire  v.  Wood^  7 
Cranch,  504;  JiT  Clung  v.  Silliman^  6  Wheat.  598.  Nor  even 
in 'the  District  of  Columbia  can  the  courts  interfere,  either  by 
mandamus  or  by  mandatory  injunction,  with  the  decision  of 
an  executive  officer  upon  a  question  involving  the  exercise  of 
discretion.  Decatur  v.  Paulding^  14  Pet.  497;  Oaines  v. 
Thompson,  1  Wall.  347 ;  Litchfield  v.  Register  and  Receivery 
9  Wall.  575;  Redfi^ld  v.  Windom,  137  U.  S.  636;  Interna- 
tional Contracting  Co,  v.  Lamont,  155  U.  S.  303. 

Yet,  if  reasonableness  of  time  is  the  test,  it  must  be  the 
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collector  who  is  to  decide  it.  It  cannot  be  intended  that  his 
ruling  should  be  reviewed  upon  a  jury  trial  afterwards. 

The  learned  District  Judge,  in  attempting  to  escape  from 
the  manifest  impossibility  of  a  literal  interpretation  of  this 
statute,  fell  into  another  untenable  position.  It  is  impossible 
to  believe  that  Congress  intended  to  give  the  importer  a  choice 
of  forum  while  denying  that  privilege  to  the  United  States- 
It  is  almost  as  hard  to  believe  that  Congress  intended  to  make 
the  right  of  review  when  the  payment  is  not  made  within  ten 
days  dependent  upon  the  permission  of  the  collector,  or  even 
of  his  superior,  the  Secretary  of  the  Treasury. 

If,  however,  this  court  shall  adopt  Judge  Townsend's  theory, 
and  thus  in  eflfect  give  the  Secretary  of  the  Treasury  the 
right  to  impose  a  limit  by  general  regulation  upon  the  time 
within  which  the  importer  may  obtain  a  review  in  such  oases, 
the  decision  in  the  case  at  bar  will  avoid  all  evils. 

Mr,  Edwin  B,  Smith  for  appellees. 

Mb.  Justice  Bbeweb,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  question  must  be  answered  in  the  negative.  Such  an- 
swer is  demanded  by  the  obvious  and  natural  import  of  the 
language,  giving  to  it  the  ordinary  grammatical  construction. 
This  is  practically  conceded  by  counsel  for  the  Government, 
for  he  says  in  his  brief  "  a  literal  interpretation  of  the  statute 
favors  the  importers  " ;  and  again,  referring  to  the  opinion  of 
District  Judge  Townsend,  he  adds,  "  strictly  speaking.  Judge 
Townsend  is  correct  in  saying  that  this  statute  contains  no 
ambiguity."  There  are  two  separate  clauses,  each  prescribing 
a  condition.  One  is,  "shall  within  ten  days  after  'but  not 
before'  .  .  .  give  notice,"  etc.,  and  the  other,  "shall  pay 
the  full  amount  of  the  duties,"  etc.  In  the  latter  no  time  is 
mentioned,  and,  the  clauses  being  independent,  there  is  no 
grammatical  warrant  for  taking  the  specification  of  time  from 
the  one  and  incorporating  it  in  the  other. 

The  primary  and  general  rule  of  statutory  construction  is 
that  the  intent  of  the  lawmaker  is  to  be  found  in  the  Ian- 
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goage  that  he  has  used.  He  is  presumed  to  know  the  mean- 
ing of  words  and  the  rules  of  grammar.  The  courts  have  no 
function  of  legislation,  and  simply  seek  to  ascertain  the  will 
of  the  legislator.  It  is  true  there  are  cases  in  which  the 
letter  of  the  statute  is  not  deemed  controlling,  but  the  cases 
are  few  and  exceptional,  and  only  arise  when  there  are  cogent 
reasons  for  believing  that  the  letter  does  not  fully  and  accu- 
rately disclose  the  intent.  No  mere  omission,  no  mere  failure 
to  provide  for  contingencies,  which  it  may  seem  wise  to  have 
specifically  provided  for,  justify  any  judicial  addition  to  the 
language  of  the  statute.  In  the  case  at  bar  the  omission  to 
make  specific  provision  for  the  time  of  payment  does  not 
offend  the  moral  sense;  Holy  Trinity  Church  v.  United 
States^  143  U.  S.  457 ;  it  involves  no  injustice,  oppression  or 
absurdity,  United  States  v.  Kiriy^  7  Wall.  482;  McKee  v. 
United  States^  164  U.  S.  287;  there  is  no  overwhelming 
necessity  for  applying  in  the  one  clause  the  same  limitation 
of  time  which  is  provided  in  the  other.  If  on  constat  but  that 
Congress  believed  it  had  sufficiently  provided  for  payment  by 
other  legislation  in  reference  to  retaining  possession  until 
payment  or  security  therefor ;  or  that  it  failed  to  appreciate 
the  advantages  which  counsel  insists  will  inure  to  the  im- 
porter in  case  payment  does  not  equally  with  protest  follow 
within  ten  days  from  the  action  of  the  collector;  or  that, 
appreciating  fully  those  advantages,  it  was  not  unwilling  that 
he  should  enjoy  them.  Certainly,  there  is  nothing  which 
imperatively  requires  the  court  to  supply  an  omission  in  the 
statute,  or  to  hold  that  Congress  must  have  intended  to  do 
that  which  it  has  failed  to  do.  Under  these  circumstances, 
all  that  can  be  determined  is  that  Congress  has  not  specifi- 
cally provided  that  payment  shall  be  made  within  ten  days 
as  one  of  the  conditions  of  challenging  the  action  of  the  col- 
lector, and  hence  there  is  no  warrant  for  enforcing  any  such 
condition. 
An  answer  in  the  negative  must  he  certified  to  the  Circuit 
Cowrt  of  Ajppeals. 
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COMPANIA  DE  NAVIGACION  LA  FLEOHA  t;. 
BRAUER. 

OBBTIOBABI  TO  THB  OmOUIT  COURT  OF   APPEALS   FOB  THB   SECOND 

CIEOUTT. 

No.  89.    Argued  Mwroh  29,  80, 1897.  —  Decided  Ootober  28, 189T. 

A  contract,  made  at  New  York  to  carry  cattle  on  deck  of  a  steamboat  from 
New  York  to  Liverpool,  contained  these  provisions :  **  On  deck  at 
owner's  risk,  steamer  not  to  be  held  accountable  for  accident  to,  or  mor- 
tality of,  the  animals,  from  whatever  cause  arising."  **  The  carrier  shall 
not  be  liable  for  loss  or  damage  occasioned  by  causes  beyond  his  con- 
trol, by  the  perils  of  the  sea,  or  other  waters;  **  **by  barratry  of  the 
master  or  crew  ;  "  **by  collisions,  stranding  or  other  accidents  of  navi- 
gation, of  whatsoever  kind,  even  when  occasioned  by  the  negligence, 
default,  or  error  in  judgment  of  the  pilot,  master,  mariners  or  other 
servants  of  the  shipowner."  Heldy  that  by  the  terms  of  this  contract, 
whether  governed  by  the  law  of  this  country  or  by  the  law  of  England, 
the  caifrier  was  not  exempted  from  responsibility  for  the  loss  of  sound 
cattle,  forcibly  thrown  or  driven  overboard,  in  rough  weather,  by  order 
of  the  master,  from  unfounded  apprehension  on  his  part,  in  the  absence 
of  any  pressing  peril  to  the  ship,  and  with  no  apparent  or  reasonable 
necessity  for  a  jettison  of  the  sound  cattle,  and  no  attempt  to  separate 
them  from  those  which  had  already  been  injured  by  perils  of  the  sea. 

This  was  a  libel  in  admiralty  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York  by 
William  W.  Brauer  and  Frederick  C.  Brauer,  residing  and 
doing  business  as  partners  under  the  name  of  William  W. 
Brauer  &  Company  at  Richmond  in  the  State  of  Virginia, 
and  by  the  Reliance  Marine  Insurance  Company,  Limited,  of 
Liverpool,  a  corporation  organized  under  the  laws  of  Great 
Britain,  against  the  Compania  de  Navigacion  la  Flecha,  a 
corporation  organized  under  the  laws  of  Spain,  and  owner  of 
the  steamship  Hugo,  to  recover  for  the  loss  of  cattle  shipped 
by  the  partnership  October  24,  1891,  on  deck  of  the  Hugo  at 
New  York  for  Liverpool  under  a  bill  of  lading,  the  material 
parts  of  which  are  copied  in  the  margin,  the  parts  there 
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printed  in  ordinary  type  being  in  print,  and  those  in  italics 
being  in  writing,  in  the  original/ 
The  libel  alleged  that  the  vessel,  having  one  hundred  and 

^  Received  in  apparent  good  order  and  condition,  by  the  Spanish  steamer 
Hugoy  from  Wm.  W.  Brauer  <fc  Co.,  to  be  transported  by  the  good  steam- 
ship Hugo,  now  lying  In  the  port  of  New  Yorl?,  and  bound  for  Liverpool^ 
one  hundred  and  sixty-Jive  live  cattle  on  deck.  On  deck  at  owner^s  risk, 
steamer  not  to  be  held  accountable  for  accident  to,  or  mortality  of,  the  animals, 
from  whatever  cause  arising;  being  marked  and  numbered  as  per  margin 
(weight,  quality,  contents  and  value  unknown),  and  to  be  delivered  in  like 
good  order  and  condition  at  the  port  of  Liverpool  (or  so  near  thereto  as 
she  may  safely  get)  unto  shippers'  order  or  to  his  or  their  assigns.  Freight 
prepaid  in  New  York,  General  average  payable  according  to  York- Antwerp 
rules. 

It  is  mutually  agreed  that  the  ship  shall  have  liberty  to  sail  without 
pilots ;  to  tow  and  assist  vessels  in  distress ;  to  deviate  for  the  purpose  of 
saving  life  or  property ;  that  the  carrier  shall  have  liberty  to  convey  goods 
in  lighters  to  and  from  the  ship  at  the  risk  of  the  owners  of  the  goods ; 
and,  in  case  the  ship  shall  put  into  a  port  of  refuge,  or  be  prevented  from 
any  cause  from  proceeding  in  the  ordinary  course  of  her  voyage,  to  tranship 
the  goods  to  their  destination  by  any  other  steamship. 

It  is  also  mutually  agreed  that  the  carrier  shall  not  be  liable  for  loss  or 
•damage  occasioned  by  causes  beyond  his  control,  by  the  perils  of  the  sea, 
or  other  waters;  by  fire  from  any  cause  and  wheresoever  occurring;  by 
barratry  of  the  master  or  crew;  by  enemies,  pirates  or  robbers;  by  arrest 
and  restraint  of  princes,  rulers  or  people,  riots,  strikes  or  stoppage  of 
labor;  by  explosion,  bursting  of  boilers,  breakage  of  shaft,  or  any  latent 
defect  in  hull  or  machinery,  or  appurtenances ;  by  collisions,  stranding,  or 
other  accidents  of  navigation,  of  whatsoever  kind,  (even  when  occasioned 
by  the  negligence,  default,  or  error  in  judgment  of  the  pilot,  master, 
mariners  or  other  servants  of  the  shipowner,  not  resulting,  however,  in 
any  case,  from  want  of  due  diligence  by  the  owners  of  the  ship,  or  any  of 
them,  or  by  the  ship's  husband  or  manager) ;  nor  by  decay,  heating,  putre- 
faction, rust,  sweat,  change  of  character,  drainage,  leakage,  breakage,  or 
any  loss  or  damage  arising  from  the  nature  of  the  goods  or  the  insufficiency 
of  packages ;  nor  for  land  damage ;  nor  for  the  obliteration,  errors,  insuffi- 
ciency or  absence  of  marks,  or  numbers,  address  or  description ;  no*  for 
risk  of  craft,  hulk  or  transhipment;  nor  for  any  loss  or  damage  caused  by 
the  prolongation  of  the  voyage. 

»♦♦♦♦♦♦ 

14.  Also,  that  this  contract  shaU  be  governed  by  British  law,  with 
reference  to  which  law  this  contract  is  made. 

And,  finally,  in  accepting  this  bill  of  lading,  the  shipper,  owner  and 
consignee  of  the  goods,  and  the  holder  of  the  bill  of  lading,  agree  to  be 
bound  by  aU  of  its  stipulations,  exceptions  and  conditions,  whether  written 
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sixty-five  head  of  live  cattle  on  board,  sailed  for  the  port  of 
Liverpool  on  October  24,  1891;  that  "about  October  31, 
1891,  the  said  vessel  having  encountered  some  rough  weather, 
the  master  and  crew  of  said  ve&sel  became  panic  stricken,  and 
drove  overboard  one  hundred  and  twenty-six  head  of  cattle; 
the  said  vessel  did  not  incur  any  extraordinary  or  unusual 
stress  of  weather,  and  the  act  of  said  master  and  crew  in 
driving  overboard  said  cattle  was  wholly  unnecessary,  and 
the  loss  of  said  cattle  was  due  to  the  incompetency  and  lack 
of  skill  of  the  master  and  crew ; "  that  the  vessel  afterwards 
arrived  safely  at  Liverpool,  and  delivered  to  the  shippers  or 
their  agents  thirty-eight  of  the  cattle  in  good  condition,  one 
having  died ;  and  that  the  insurance  company,  having  insured 
the  cattle,  paid  the  partnership  for  the  loss,  and  took  an  as- 
signment of  its  rights  of  action  against  the  steamer  and  her 
owners. 

The  answer  alleged  that  the  receipt,  transportation  and  de- 
livery of  the  cattle  were  subject  to  the  terms  and  conditions  of 
a  contract  between  the  shippers  and  the  respondents,  dated 
October  10,  1891,  (which  is  copied  in  the  margin,^)  and  of  the 


or  printed,  as  fully  as  if  they  were  aU  signed  by  such  shipper,  owner, 
consignee  or  holder. 

1  White  Star  Line.  Cattle  contract  —  Memorandum  of  agreement  con- 
cluded at  New  Yoric  the  tenth  day  of  October,  1891,  between  H.  Mait- 
land  Kersey,  agent  of  the  Spanish  steamer  Hugo,  and  Messrs.  William 
H.  Brauer  &  Co.,  of  Richmond,  Virginia. 

The  agent  agrees  to  let  to  the  said  shipper  suitable  space,  as  undernoted, 
for  the  transportation  of  live  cattle ;  this  is  to  say : 

On  the  steamer  Hugo,  intended  to  sail  from  New  York  about  Oct.  24th, 
1891,  for  Liverpool,  England. 

For  about  one  hundred  sixty  live  cattle  on  the  upper  deck. 

N<(  other  cattle  to  be  carried  this  voyage. 

The  shipper  agrees  to  ship  all  the  cattle,  as  above  mentioned,  at  the  rate 
of  fifty  shillings,  British  sterling,  for  each  animal  shipped  on  open  decks. 

The  shipper  especially  agrees  to  prepay  freight  on  the  above  mentioned 
shipments  on  date  of  sailing,  in  current  funds  at  the  rate  for  which  prime 
bankers  are  selling  sight  bills  on  London,  on  the  number  of  cattle  shipped 
at  New  York,  vessel  lost  or  not  lost,  and  irrespective  of  the  number  landed 
at  the  port  of  destination,  and  the  shipper  assumes  all  risk  of  mortality  or 
accident,  however  caused,  throughout  the  voyage. 
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bill  of  lading;  admitted  the  sailing  of  the  vessel  with  the 
cattle  on  board,  and  a  loss  of  the  cattle ;  denied  the  other  alle- 
gations of  the  libel ;  and  contained  the  following  averments : 

Stalls  to  be  put  up  at  ship's  expense,  and  to  be  constructed  to  the  satis- 
faction of  the  inspector  or  underwriters  interested,  and  to  the  satisfaction 
of  shipper,  who  will  assume  all  responsibility  for  same,  and  for  the  various 
appliances  for  ventilation  after  shipment  of  cattle. 

The  steamer  undertakes  to  supply  sufl9cient  good  condensed  or  fresh  water 
for  the  use  of  the  animals  during  the  voyage ;  also,  water  casks  and  hose. 

Steamer  to  provide  space,  free  of  charge,  for  com  and  strictly  com- 
pressed fodder  for  animals,  but  freight,  if  demanded,  shaU  be  payable  on 
any  unusual  excess  of  fodder  landed  at  port  of  destination.  If  fodder  be 
supplied  that  is  not  strictly  compressed,  a  proportionate  quantity  may  be 
carried  on  deck. 
Steamer  to  supply  suitable  gangways  and  elevators  for  loading  cattle. 
Steamer  to  give  free  passage,  over  and  back,  and  to  supply  bedding  to- 
d rovers  in  charge  of  animals,  (not  exceeding  one  man  to  every  thirty  cattle,) 
and  if  not  returning  direct  to  port  of  sailing,  to  provide  free  intermediate 
passage  back  for  foreman,  and  free  steerage  passage  back  for  other  attend- 
ants, by  flrst  available  steamer  of  this  line. 

Steamer  to  give  six  running  days*  notice  of  her  intended  departure,  and 
twelve  hours*  notice  of  the  hour  the  cattle  must  be  delivered  to  her.  but 
such  notices  to  be  given  or  received  are  subject  to  become  inoperative  in 
case  of  strike  or  stoppage  of  labor. 

Steamer  guarantees  to  sail  as  soon  after  shipment  of  all  the  animals  a» 
tide  and  weather  permit,  or  pay  expenses  of  keep  of  animals  at  the  rate  of 
60c.  per  head  per  day  in  full. 

Steamer  has  privilege  of  exceeding  her  net  register  tonnage  in  grain, 
upon  payment  to  shippers  the  extra  premium  charged  by  the  underwriters 
with  whom  the  animals  are  insured. 

Shippers  to  deliver  the  cattle  to  the  vessel  between  sunrise  and  sunset, 
at  the  dock  or  in  the  stream,  at  their  option. 

Shippers  guarantee  to  deliver  animals  by  expiry  of  notice,  provided 
vessel  is  ready  for  them,  or  to  pay  for  detention  of  steamer  at  the  rate  of 
£50  per  day. 

In  case  of  non-arrival  of  vessel  in  time  to  sail  from  New  York  on  or 
before  November  4,  1891,  shipper  has  option  of  cancellation. 

The  line  form  of  live  stock  bill  of  lading  to  be  used  for  cattle  shipped 
under  this  contract,  and  its  conditions  to  govern  any  questions  not  provided 
herein,  subject  to  U.  S.  Government  inspection. 

Any  dispute  arising  under  this  contract  to  be  settled  by  arbitration  in. 
the  usual  way. 

Dated  New  York,  October  10th,  1891. 

H.  Maffland  Kbrsby. 
Wm.  W.  Brauer  &  Co. 
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"Further  answering  the  said  libel,  the  respondent  avers 
that  by  the  terms  and  conditions  of  the  contract  and  bill  of 
lading,  under  which  the  said  cattle  were  received  for  trans- 
portation and  delivery,  it  was  provided  that  the  carrier  should 
not  be  liable  for  loss  or  damage  occasioned  by  causes  beyond 
his  control,  by  the  perils  of  the  seas  or  other  waters,  or  by 
other  accidents  of  navigation,  even  when  occasioned  by  the 
negligence,  default,  or  error  in  judgment  of  the  master,  mari- 
ners or  other  servants  of  the  shipowner,  and  that  the  cattle 
were  carried  on  deck  at  the  owner's  risk,  and  under  a  special 
provision  that  the  steamer  should  not  be  held  accountable  for 
accident  to  or  mortality  of  the  animals  from  whatsoever  cause 
arising.  There  was  a  further  provision  that  the  contract 
should  be  construed  and  governed  by  the  law  as  administered 
in  the  courts  of  Great  Britain,  with  reference  to  which  law 
the  contract  was  stated  to  be  and  was  made. 

"  And  the  respondent  avers  that  the  loss  of  said  cattle  was 
due  to  the  perils  of  the  sea  encountered  upon  the  said  voyage, 
which  broke  certain  of  the  cattle-houses  and  set  the  cattle 
adrift,  and  that  during  the  continuance  of  the  perils,  and  by 
reason  thereof,  certain  of  the  cattle  were  washed  overboard, 
and  others  were  thrown  about  the  deck,  bruised  and  with 
broken  limbs,  and  reduced  to  a  dead,  dying  or  hopeless  con- 
dition, and  that  upon  such  being  taken  to  the  gangways,  they 
were  washed  over  by  the  seas." 

"And  the  respondent  avers  that  the  care  given  to  said 
cattle  was  according  to  the  best  judgment  of  the  master  of 
said  steamer,  and  that,  if  he  erred  in  his  judgment  or  was 
in  any  degree  negligent,  which  the  respondent  denies,  still 
this  respondent  is  absolved  from  accountability  and  responsi- 
bility by  reason  of  the  terms  of  the  bill  of  lading ;  and  also 
that,  by  the  law  as  administered  in  the  courts  of  Great  Brit- 
ain, the  respondent,  being  itself  without  fault,  is  validly,  under 
the  terms  of  the  said  contract  and  bill  of  lading,  absolved 
from  all  responsibility  for  any  negligent  or  improper  act  or 
conduct  on  the  part  of  the  master,  mariners  or  other  servants 
of  the  respondent." 

It  was  stipulated  by  counsel  "  that  the  English  judicial 
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decisions,  as  contained  in  the  printed  decisions  of  the  law  or 
admiralty  courts,  may  be  referred  to  by  either  party  as  evi- 
dence of  the  English  common  or  maritime  law  as  administered 
in  the  English  courts." 

The  conclusions  of  fact  of  the  District  Judge  were  summed 
up  in  his  opinion  as  follows : 

"During  three  days  from  October  30  to  November  1,  in- 
clusive, the  vessel  met  heavy  weather,  during  which  there  was 
heavy  rolling  of  the  vessel.  The  cattle  were  in  pens  on  deck ; 
a  few  forward  under  and  near  the  turtle-back,  which  were 
saved ;  the  rest  were  in  the  vicinity  of  Nos.  3  and  4  hatches, 
forward  and  aft  of  the  engine  room,  in  pens  built  in  the  wings 
on  the  port  and  starboard  sides  of  the  ship,  all  of  which  were 
lost.  The  storm  was  heaviest  on  the  aftempon  and  night  of 
Saturday  the  31st,  the  wind  and  seas  coming  first  and  heaviest 
from  the  northwest,  but  on  Saturday  hauling  to  the  north- 
ward and  to  east  northeast,  with  cross  seas.  Some  slight 
damage  was  done  to  a  few  pens  on  the  30th ;  more  were 
broken  on  Saturday  the  31st,  but  these  were  repaired  and 
the  cattle  put  in  place  toward  nightfall.  About  5  o'clock  on 
that  day  the  after  gangways  were  opened  on  each  side,  and 
about  ten  or  twelve  cattle  that  had  become  maimed  and 
helpless  were  sent  overboard  through  those  gangways.  The 
chief  loss  was  during  that  night  and  the  following  morn- 
ing, when,  shortly  after  daylight,  the  captain  gave  orders 
to  open  the  forward  gangways  also,  and  the  whole  deck 
was  cleared  of  all  the  cattle  save  the  thirty-nine  under  the 
turtle-back." 

"  Upon  the  whole  testimony  in  this  pitiful  case,  I  am  not 
disposed  to  pronounce  any  unfavorable  judgment  upon  the 
handling  of  the  ship  by  the  master.  His  record  as  a  master 
appears  to  have  been  good,  and  on  any  doubtful  question  of 
navigation  he  is  entitled  to  the  benefit  of  his  record.  He  had 
some,  though  not  large,  experience  in  the  transportation  of 
cattle ;  and  the  experts  called  by  each  party  place  so  much 
stress  upon  the  special  circumstances  of  the  situation,  the 
quality  of  the  ship,  and  the  necessary  determination  of  the 
master's  own  judgment  at  the  time,  that  in  the  circumstances 
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testified  to  I  do  not  find  any  conclusive  proof  adverse  to  the 
master's  judgment  as  to  the  navigation  of  the  ship. 

"  The  evidence  leaves  not  the  least  doubt  in  my  mind,  how- 
ever, that  the  sacrifice  of  a  considerable  number  of  live  cattle 
that  were  not  maimed  or  substantially  hurt  was  made  on  the 
morning  of  Sunday,  the  1st  of  November,  not  from  any  press- 
ing necessity,  but  solely  from  mere  apprehension ;  and  I  am 
further  persuaded  that  there  was  no  reasonable  or  apparent 
necessity  for  the  sacrifice.  It  was  morning.  The  night  was 
past.  No  one  testifies  to  any  pressing  peril  to  the  ship.  The 
log  does  not  hint  of  it.  No  reason  appears  why  such  cattle 
as  could  go  about,  and  were  actually  going  about,  should 
not  have  been  cared  for  and  preserved.  There  was  plainly 
no  effort  made  to  separate  the  sound  from  the  maimed.  Even 
the  master  says,  in  answer  to  the  question,  'Were  these 
cattle  standing  up  that  went  overboard?  Ans.  They  were 
down.  Some  may  have  been  up ;  I  don't  know.'  His  object 
plainly  was  to  clear  the  deck  of  all  the  cattle  from  No.  3  aft, 
with  no  attempt  to  discriminate  or  save  any.  His  state  of 
mind  is  shown  by  his  concluding  words:  'We  all  breathed 
happily  when  we  saw  it  open '  (No.  3  hatch)." 

The  District  Judge  was  of  opinion  that  the  stipulations  of 
the  bill  of  lading,  so  far  as  they  undertook  to  exempt  the 
respondent  from  accountability  for  the  negligence  of  the 
master  or  crew,  though  valid  by  the  law  of  England,  were  in- 
valid by  our  law ;  and  therefore  decreed  "  that  the  libellants 
recover  damages  for  such  of  the  oxen  as  were  of  any  market 
value  and  not  fatally  wounded  or  maimed  at  the  time  when  the 
houses  and  cleats  provided  for  them  were  designedly  torn  up, 
and  which  oxen  were  cast  overboard  or  negligently  suffered  to 
go  overboard  through  the  open  gangways  on  the  morning  of 
November  1st,  and  on  the  evening  of  the  night  previous;" 
and  referred  the  case  to  a  commissioner  to  ascertain  and  report 
the  amount  of  such  damage.     57  Fed.  Rep.  403. 

The  commissioner  reported  that  sixty-three  of  the  cattle 
were  thus  voluntarily  and  unnecessarily  sacrificed,  and  as- 
sessed damages  for  that  number  of  cattle.  The  District  Court 
confirmed  his  report,  and  entered  a  decree  accordingly  for  the 
libellants.    61  Fed.  Rep.  860. 
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Both  parties  appealed  to  the  Circuit  Court  of  Appeals, 
which  adopted  the  conclusions  of  fact  of  the  District  Court, 
and  afSrmed  the  decree  upon  the  ground  that  the  case  was 
not  within  the  exceptions  in  the  bill  of  lading.  36  U.  S. 
App.  44. 

The  respondent  applied  for  and  obtained  a  writ  of  certiorari 
from  this  court. 

Mr.  WUhdmus  Mynderse  for  Compania  de  Navigaoion  la 
Flecha. 

The  action  is  prosecuted  in  the  courts  of  the  United  States 
in  attempted  evasion  of  the  agreement  "that  the  contract 
shall  be  governed  by  British  law.'' 

The  libellants,  attracted  apparently  by  the  decision  in  the 
case  of  the  Brwntfard  City^  29  Fed.  Rep.  373,  have  sought  to 
build  a  similar  case  against  the  respondent,  and  have  come 
far  out  of  their  way  to  bnng  suit  in  the  same  jurisdiction. 
Liverpool  was  the  port  of  destination.    It  was  there  that  the 
Insurance  Company,  the   principal  libellant  herein,  and  the 
only  libellant  that  profits  by  the  decree,  had  its  principal 
offices,  and  it  was  there  that  the  claim  should  have  been  pre- 
sented and  pressed,  if  presented  and  pressed  at  all.     Appar- 
ently no  claim  was  presented  there.    But  six  months  later 
the  Insurance  Company  came  to  New  York  and  instituted 
this  suit. 
The  libellants  did  not  make  proper  provision  for  the  cattle. 
The  storm  encountered  by  the  Hugo  was  one  of  notable 
severity,  and  the  losses  of  the  cattle  were  due  to  the  perils 
incident  to  the  storm.    The  steamer  itself  was  intelligently 
and  prudently  managed  and  navigated  during  the  time  of  it, 
and  the  courts  below  were  in  error  as  to  the  facts. 

The  bill  of  lading  provides  that  "this  contract  shall  be 
governed  by  the  British  law,"  with  reference  to  which  law 
the  contract  was  made. 

In  Liverpool  Steamship  Co.  v.  Phenix  Ins.  Co.j  129  U,  S. 
397,  this  court  said  (page  458) ;  "  The  review  of  the  principal 
cases  demonstrates  that  according  to  the  great  preponderance. 
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if  not  the  uniform  concurrence,  of  authority,  the  general  rule 
that  the  nature,  the  obligation  and  the  interpretation  of  a 
contract  are  to  be  governed  by  the  law  of  the  place  where  it 
is  made,  unless  the  parties  at  the  time  of  making  it  have 
some  other  law  in  view,  requires  a  contract  of  affreightment 
made  in  one  country  between  citizens  or  residents  thereof, 
and  the  performance  of  which  begins  there,  to  be  governed 
by  the  law  of  that  country,  unless  the  parties,  when  entering 
into  the  contract,  clearly  manifest  a  mutual  intention  that  it 
shall  be  governed  by  the  law  of  some  other  country." 

The  court  held  in  that  case  that  there  was  nothing  to  indi- 
cate that  the  contracting  parties  looked  to  any  other  law 
than  the  law  of  the  United  States. 

In  the  case  under  consideration,  however,  it  is  apparent 
that  the  parties  did  look  to  the  law  of  England ;  that  they 
deliberately  chose  it;  that  it  was  not  an  exaction  from  a 
shipper  by  a  carrier,  but  that  it  was  in  accord  with  a  pre- 
liminary contract,  freely  made  and  unobjected  to.  The  cattle 
were  destined  to  an  English  port.  It  was  fitting  that  refer- 
ence should  be  made  to  the  law  of  that  port.  Any  differ- 
ences between  shippers  and  shipowners  would  naturally  be 
submitted  to  the  law  of  the  place  where  their  relations  ter- 
minated. Moreover,  the  Keliance  Marine  Insurance  Com- 
pany, which  represents  the  entire  interest  of  the  libellants,  is 
a  British  corporation  having  its  principal  office  in  Liverpool, 
the  port  of  the  Hugo's  destination. 

The  validity  of  the  provisions  of  the  bill  of  lading  should 
be  determined  by  the  standard  of  what  is  just  and  reasonable 
in  the  eye  of  the  law.  Railroad  Co.  v.  Lockwood^  17  Wall. 
357,  380,  382.  It  is  just  and  reasonable  to  apply  the  British 
law,  the  law  of  the  port  of  destination. 

The  District  Judge  declined  to  enforce  the  English  law, 
upon  the  ground  that  the  stipulation  in  the  bill  of  lading  pro- 
viding for  the  application  of  the  British  law  was  invalid  as 
against  the  public  policy  of  the  United  States.  A  similar 
provision  has,  however,  been  sustained  in  the  District  Court 
of  Maryland.  The  Oranmore,  24  Fed.  Eep.  922,  927.  The 
United  States  Circuit  Court  of  Appeals  avoided  any  discus- 


Digitized  by 


Google 


COMPANIA  LA  FLECHA  v.   BRAUEB.  113 

Argument  for  Compania  la  Flecha. 

sion  of  the  application  of  the  British  law,  disregardiDg  certain 
of  the  exemption  clauses,  and  holding  in  respect  to  others 
that  the  facts  did  not  render  the  question  of  applying  the 
British  law  material. 

The  provision  in  the  bill  of  lading  that  the  contract  be 
governed  by  British  law  is  not  invalid. 

It  cannot  be  fairly  said  that  there  is  a  question  in  the  case 
whether  or  not  it  is  against  the  public  policy  of  this  country 
to  permit  a  carrier  by  sea  to  exempt  himself  from  the  conse- 
quences of  his  servants'  negligence  or  error.  The  real  ques- 
tion is  whether  it  is  against  the  public  policy  of  this  country 
to  permit  shipowner  and  shipper  to  agree  in  New  York  that 
their  contract  for  a  shipment  of  cattle  from  New  York  to  Eng- 
land shall  be  construed  according  to  the  place  where  the  final 
performance  of  the  contract  takes  place  and  where,  if  any- 
where, differences  as  to  the  performance  by  the  carrier  of  his 
engagements  would  naturally  arise. 

It  is  especially  proper  that  where  a  contract  relates  to 
transportation  on  the  high  seas  from  one  nation  to  another, 
the  entire  transaction  not  being  under  the  jurisdiction  of  any 
one  nation,  the  parties  shall  declare  in  their  contract  the  juris- 
diction by  the  laws  of  which  they  intend  their  contract  to  be 
governed. 

With  such  declaration  made,  it  is  against  public  policy  and 
against  commercial  integrity  to  permit  either  party,  and  espe- 
cially the  party  with  whom  the  right  to  select  the  forum  rests, 
to  insist  that  the  law  of  the  forum,  and  not  the  law  stipulated 
in  the  contract,  should  be  applied  to  the  construction  of  the 
contract. 

It  has  been  said  by  this  court  that  it  is  against  public 
policy  to  permit  a  carrier  to  exempt  himself  from  the  conse- 
quences of  the  negligence  of  his  servants.  Railroad  Co.  v. 
lA>ckwoodj  17  Wall.  357,  378.  The  rule  has  been  extended 
from  the  strict  obligations  resting  upon  a  carrier  by  land, 
to  cover  those  of  a  carrier  by  sea.  Liverpool  Steam  Co.  v. 
Phenix  Ins.  Co.,  129  U.  S.  397. 

At  the  time  this  latter  decision  was  made  there  was  no 
legislative  distinction  between  the  obligations  and  rights  of  a 
VOL.  cLxvra — 8 
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carrier  by  sea  and  of  a  carrier  by  land.  Nor,  indeed,  was 
there  any  such  distinction  at  the  time  these  cattle  were 
shipped  upon  the  Hugo.  But  Congress,  with  whom  certainly 
rests  the  right  to  declare  the  public  policy  of  a  country,  have 
since  that  date  passed  an  act,  known  as  the  Harter  Act,  which 
provides  in  terms  that:  "If  the  owner  of  any  vessel  trans- 
porting merchandise  or  property  to  or  from  any  port  in  the 
United  States  of  America,  shall  exercise  due  diligence  to 
make  the  said  vessel  in  all  respects  seaworthy  and  properly 
manned,  equipped  and  supplied,  neither  the  vessel,  her  owner 
or  owners,  agent  or  charterers,  shall  become  or  be  held  re- 
sponsible for  damage  or  loss  resulting  from  faults  or  errors 
of  navigation,  or  in  the  management  of  said  vessel,  nor  shall 
the  vessel,  her  owner  or  owners,  charterers,  agent  or  master 
be  held  liable  for  losses  arising  from  dangers  of  the  sea  or 
other  navigable  waters,"  etc.  Act  of  February  13, 1893,  c.  105, 
27  Stat.  445. 

If  this  loss  had  occurred  subsequent  to  July  1,  1893,  there 
would  have  been  no  recovery  for  the  libellants  under  the  laws 
of  the  United  States. 

Prior  to  July  1,  1893,  there  could  be  no  recovery  for  the 
libellants  according  to  the  laws  of  Great  Britain,  and  to  those 
laws  they  should  be  remitted. 

But  if  this  court  will  not  reexamine  the  facts,  and  ac- 
cepts the. facts  as  found  by  a  majority  of  the  Judges  of  the 
Circuit  Court  of  Appeals,  still  no  liability  rests  upon  the  ship- 
owner for  the  loss  of  libellants'  cattle  under  the  contract  of 
shipment,  such  contract  being  governed  by  the  law  of  Great 
Britain. 

It  was  recited  in  the  bill  of  lading  that  the  cattle  were 
shipped  "on  deck  at  owner's  risk."  That  such  a  provision 
should  be  made  respecting  a  shipment  of  live  animals  to  be 
transported  on  the  deck  of  a  freight  steamer  across  the 
Atlantic,  at  a  tempestuous  season  of  the  year,  was  eminently 
proper,  and  due  allowance  for  the  risks  assumed  by  the 
owner  of  the  cattle  was  undoubtedly  made  in  the  rate  of 
freight  at  which  the  cattle  wfere  accepted  for  carriage. 

In  the  case  of  Burton  v.  English^  12  Q.  B.  D.  218,  a  similar 
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clause,  ^'The  steamer  shall  be  provided  with  a  deck  cargo, 
if  required  at  full  freight,  but  at  merchant's  risk,"  was 
considered  by  the  Judges  of  the  Court  of  Appeal,  who  sub- 
stantially held  that  it  relieved  the  shipowner  from  all  respon- 
sibility for  the  acts  of  his  servants,  except  responsibility  to 
contribute  in  general  average  in  case  of  lawful  jettison  or 
other  lawful  sacrifice. 

Brett,  M.  E.,  said  :  "  It  is  obvious  that  this  is  a  stipulation  in 
favor  of  the  shipowners,  for,  in  order  to  earn  a  larger  freight, 
they  may  require  part  of  the  cargo  to  be  deck  cargo,  and  then 
it  is  to  be  at  the  merchant's  risk.  My  brother  Cave,  who 
delivered  the  judgment  of  the  Divisional  Court,  held  that 
this  stipulation  absolved  the  -shipowners  from  liability  to 
contribute  to  general  average.  It  must  be  admitted  that  if 
there  were  an  improper  jettison  by  the  master  and  crew,  this 
stipulation  would  relieve  the  shipowners  from  liability. 
.  .  .  If  the  liability  is  in  consequence  of  any  act  of  any 
of  his  servants  for  which  the  shipowner  would  be  liable  but 
for  this  stipulation,  then  it  follows  that  the  defendants  are 
freed  from  liability.  I  should  say  that  this  stipulation  would 
cover  any  act  of  the  master  or  crew,  which  being  done  by 
them  as  servants  of  the  shipowner  would  otherwise  make 
bim  liable ;  it  therefore  covers  the  case  of  improper  jettison, 
also  a  loss  caused  by  a  collision  or  stranding  owing  to  the 
negligence  of  the  master  or  crew." 

Bowen,  L.  J.,  said,  respecting  the  clause:  "Now,  that 
clearly  is  a  stipulation  in  favor  of  the  shipowners,  and  prima 
facie  it  seems  to  me  meant  to  relieve  them  from  the  respon- 
sibility of  some  act  of  their  servants  by  which  they  would 
otherwise  be  bound,  and  from  the  incidents  of  some  risk 
which  otherwise  would  fall  upon  them  as  carriers  and  under 
their  contract  of  carriage.  It  would,  I  think,  clearly  cover 
improper  jettison,  also  it  would  cover  negligence  of  the  cap- 
tain or  crew,  occasioning  stranding  or  collision,  and  any  other 
acts,  if  any  there  be,  of  the  servants  of  tHe  shipowners  for 
which  they  would  otherwise  be  responsible." 

Baggallay,  L.  J.,  concurred  in  the  view  of  Justices  Brett 
and  Bowen.     See,  also,  Lewis  v.  Great  Western  Railway^  L.  R. 
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3  Q.  B.  D.  195;  McCauley  v.  Furness  Railway^  L.  R  8 
Q.  B.  57. 

If  the  itnmediate  cause  of  loss  is  to  be  deemed  an  accident 
of  navigation,  the  shipowner  is  freed  from  liability,  even 
though  such  accident  was  remotely  due  to  the  negligence, 
default  or  error  in  judgment  of  the  pilot,  master  or  mariners 
of  the  ship.  Carver's  Carriage  by  Sea,  2d  ed.  §  101,  p.  110 ; 
The  Duero,  L.  R.  2  Ad.  &  Ec.  393  (1869);  GriU  v.  General 
Iron  Screw  CoUiery  Co.,  L.  R.  1.  C.  P.  600  (1866) ;  The  Cress- 
ington,  (1891,)  Prob.  152. 

Finally,  it  is  a  matter  of  peculiar  interest  that  this  court 
should  declare  the  eflfect  of  a  clause  which  provides  that  the 
bill  of  lading  should  be  governed  by  a  law  other  than  the  law 
of  the  place  of  issue. 

The  question  has  arisen  in  numerous  cases,  but  there  is  as 
yet  no  authoritative  decision  in  any  appellate  tribunal. 

The  clause  has  been  sustained  as  valid  in  the  District  Court 
of  the  United  States  for  the  District  of  Maryland.  The 
Oranmore,  24  Fed.  Rep.  922.  It  has  been  rejected  as  invalid 
in  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  and  in  the  District  Court  of  the  United 
States  for  the  District  of  Massachusetts.  The  JSrantford 
City,  29  Fed.  Rep.  373,  396 ;  The  GuUdhall,  58  Fed.  Rep. 
796  ;  The  Iowa,  50  Fed.  Rep.  561. 

No  appellate  tribunal  has  passed  upon  the  validity  of  the 
clause,  and  no  certainty  can  be  felt  by  the  enormous  commer- 
cial and  shipping  interests  using  bills  of  lading  until  the  ques- 
tion has  been  adjudicated  in  this  court. 

There  is  not  involved  any  question  as  to  abandoning  the 
declarations  of  public  policy  already  made  by  this  court  re- 
specting the  exemption  of  a  carrier  from  the  consequences  of 
his  servants'  negligence. 

There  is  not  involved  even  the  question  of  a  modification  of 
such  declarations,  because  of  the  provisions  of  the  Harter  Act. 

There  is  not  involved  any  question  of  introducing  the  law 
of  a  foreign  country  for  the  construction  of  the  terms  of  con- 
tracts made  and  performed  here. 

The  question  is,  whether  a  shipper  and  a  shipowner  may  in 
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contracting  here  for  the  transportation  of  cargo  from  this 
country  to  a  foreign  country,  validly  stipulate  that  any  dis- 
putes or  differences  under  the  contract  shall  be  determined 
by  the  law  of  the  country  where  the  shipment  is  to  be 
delivered. 

We  submit  that  it  is  "  reasonable  and  just  in  the  eye  of  the 
law  "  for  the  parties  to  agree  to  submit  their  rights  to  the  law 
of  the  place  where  their  relations  will  naturally  terminate.  If 
the  court  holds  that  such  a  stipulation  is  ^^  reasonable  and  just 
in  the  eye  of  the  law,"  then  the  contract  must  be  sustained, 
even  though  such  foreign  law  does  differ  from  the  law  of  the 
United  States.  Railroad  Co.  v.  Lockwood,  17  Wall.  357,  380, 
384. 

Mr,  W.  W,  MacFarland  for  Brauer  and  others. 

Mb.  Justice  Gray,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  contract  sued  on  was  made  in  October,  1891,  more 
than  a  year  before  the  passage  of  the  Barter  Act,  and  the 
case  is  unaffected  by  its  provisions.  Act  of  February  13, 1893, 
c.  105 ;  27  Stat.  445. 

By  the  law  of  this  country,  before  that  act,  as  declared  upon 
much  consideration  by  this  court,  common  carriers,  by  land  or 
sea,  could  not,  by  any  form  of  contract  with  the  owner  of 
property  carried,  exempt  themselves  from  responsibility  for 
loss  or  damage  arising  from  negligence  of  their  own  servants ; 
and  any  stipulation  for  such  exemption  was  contrary  to  public 
policy  and  void.  Railroad  Co.  v.  Lochwood^  17  Wall.  357; 
Liverpool  Steam  Co.  v.  Phenix  Ins.  Co.^  129  U.  S.  397. 

By  the  modern  decisions  in  England,  on  the  other  hand, 
made  since  it  has  become  to  us  a  foreign  country,  common 
carriers,  except  so  far  as  controlled  by  the  provisions  of  the 
Railway  and  Canal  Traffic  Act  of  1854,  were  permitted  to 
exempt  themselves  by  express  contract  for  responsibility  for 
losses  occasioned  by  negligence  of  their  servants.  Peck  v. 
North  Staffordshire  Railway,  10  H.  L.  Cas.  473,  493,  494; 


Digitized  by 


Google 


118  OCTOBER  TERM,  1897. 

Opinion  of  tlie  Court. 

Sted  V.  State  Line  Steamship  Co,j  3  App.  Cas.  72 ;  Manchester 
cSic,  Railway  v.  Brovm^  8  App.  Cas.  703 ;  In  re  Missouri 
Steamship  Co.,  42  Ch.  D.  321 ;  Th-e  Cressington,  (1891)  Prob. 
152. 

In  the  case  at  bar,  the  decision  of  the  District  Judge  pro- 
ceeded upon  the  ground  that  any  stipulation  directly  exempt- 
ing the  carrier  from  all  liability  for  negligence  of  his  servants 
being  void  by  our  law  as  against  public  policy,  the  equivalent 
stipulation  that  the  contract  should  be  governed  by  the  law  of 
England  was  equally  void,  and  could  not  be  enforced  in  the 
courts  of  the  United  States.  That  decision  is  in  accordance 
with  the  previous  decision  of  the  same  judge  in  The  Brantford 
City^  29  Fed.  Rep.  373,  and  with  several  subsequent  decisions 
of  his.  The  Energia,  56  Fed.  Rep.  124 ;  The  GuildhaU,  58 
Fed.  Rep.  796;  Botany  Mills  v.  Enott,  76  Fed.  Rep.  582. 
The  like  view  has  been  taken  by  Judge  Nelson  in  the  District 
of  Massachusetts  in  The  lowa^  50  Fed.  Rep.  561 ;  by  Judge 
Benedict  in  the  Eastern  District  of  New  York  in  Lewisohn  v. 
National  Steamship  Co,^  56  Fed.  Rep.  602;  and  by  Judge 
Butler  in  the  Eastern  District  of  Pennsylvania  in  The  Glen- 
mavis^  69  Fed.  Rep.  472.  See  also  Oscanyan  v.  Arm^  Go,^  103 
U.  S.  261 ;  Hamlyn  v.  Talisker  Distillery^  (1894)  App.  Cas. 
202,  209,  214 ;  RousiUon  v.  Rousillon,  14  Ch.  Div.  351,  369. 

But  it  is  unnecessary  to  express  a  decisive  opinion  upon  the 
validity  of  the  contract,  because,  assuming  it  to  be  valid  and 
to  govern  the  case,  this  court  concurs  with  the  Circuit  Court 
of  Appeals  in  the  opinion  that  the  respondent  was  liable  for 
the  loss  in  question. 

Exceptions  in  a  bill  of  lading  or  charter  party,  inserted  by 
the  shipowner  for  his  own  benefit,  are  unquestionably  to  be 
construed  most  strongly  against  him.  The  Caledonia^  157 
U.  S.  124,  137;  The  Majestic,  166  U.  S.  375,  386;  Norman  v. 
Binnington,  25  Q.  B.  D.  475,  477;  Baerselman  v.  Bailey, 
(1895)  2  Q.  B.  301,  305. 

By  the  laws  of  both  countries,  the  ordinary  contract  of  a 
common  carrier  by  sea  involves  an  obligation  on  his  part  to 
use  due  care  and  skill  in  navigating  the  vessel  and  in  carry- 
ing the  goods ;  and  an  exception,  in  the  bill  of  lading,  of  perils 
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of  the  sea,  or  other  specified  perils,  does  not  excuse  him  from 
that  obligation,  nor  exempt  him  from  liability  for  loss  or  dam- 
age from  one  of  those  perils,  to  which  the-  negligence  of  him- 
self or  his  servants  has  contributed. 

This  rule  of  construction  was  fully  established  in  this  court 
before  it  had  occasion  to  decide  the  question  whether  it  was 
within  the  power  of  the  carrier  by  express  stipulation  to  ex- 
empt himself  from  all  responsibility  for  the  negligence  of 
himself  or  his  servants. 

In  the  leading  case  of  New  Jersey  Steam  Navigation  Co.  v. 
Merchants^  Bank^  6  How.  344,  a  crate  of  William  F.  Harnden, 
in  which  was  money  belonging  to  the  bank,  was  shipped  upon 
a  steamboat  of  the  navigation  company  under  an  agreement 
stipulating  that ''  the  said  crate,  with  its  contents,  is  to  be  at 
all  times  exclusively  at  the  risk  of  the  said  William  F.  Harn- 
den, and  the  New  Jersey  Steam  Navigation  Company  will 
not,  in  any  event,  be  responsible,  either  to  him  or  his  em- 
ployers, for  the  loss  of  any  goods,  wares,  merchandise,  money, 
notes,  bills,  evidences  of  debt,  or  property  of  any  and  every 
description,  to  be  conveyed  or  transported  by  him  in  said 
crate,  or  otherwise,  in  any  manner  in  the  boats  of  the  said 
company."  This  court  held  that  the  navigation  company  was 
not  thereby  exonerated  from  loss  by  fire  arising  from  the 
negligence  of  that  company  or  its  servants ;  and  the  reasons 
for  the  decision  were  stated  by  Mr.  Justice  Nelson  as  follows: 
"  The  special  agreement,  in  this  case,  under  which  the  goods 
were  shipped,  provided  that  they  should  be  conveyed  at  the 
risk  of  Harnden;  and  that  the  respondents  were  not  to  be 
accountable  to  him  or  to  his  employers,  in  any  event,  for  loss 
or  damage.  The  language  is  general  and  broad,  and  might 
very  well  comprehend  every  description  of  risks  incident  to 
the  shipment.  But  we  think  it  would  be  going  farther  than 
the  intent  of  the  parties,  upon  any  fair  and  reasonable  con- 
struction of  the  agreement,  were  we  to  regard  it  as  stipulating 
for  wilful  misconduct,  gross  negligence,  or  want  of  ordinary 
care,  either  in  the  seaworthiness  of  the  vessel,  her  proper 
equipments  and  furniture,  or  in  her  management  by  the  mas- 
ter and  hands."    "  If  it  is  competent  at  all  for  the  carrier  to 
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Stipulate  for  the  gross  negligence  of  himself,  and  his  servants 
or  agents,  in  the  transportation  of  the  goods,  it  should  be 
required  to  be  done,  at  least,  in  terms  that  would  leave  no 
doubt  as  to  the  meaning  of  the  parties."  6  How.  383,  384. 
See  also  The  Hornet^  17  How.  100;  Transportation  Co.  v. 
Downer,  11  Wall.  129;  The  Syracuse,  12  Wall.  167;  Liver- 
pool Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397,  438. 

In  England,  likewise,  it  has  long  been  recognized  as  a  settled 
rule  that  under  a  contract  to  carry  goods,  containing  an  excep- 
tion such  as  of  "breakage  or  leakage,"  or  of  *' barratry  of 
the  master  or  mariners,"  or  of  "  perils  of  the  sea,"  there  still 
rests  upon  the  carrier,  not  merely  the  duty  to  carry  the  goods 
if  not  prevented  by  the  excepted  perils,  but  also  the  obligation 
that  he  and  his  servants  shall  use  due  care  and  skill  and  shall 
not  be  negligent  in  carrying  the  goods.  Phillips  v.  Clarh,  3 
C.  B.  (K  S.)  156;  The  Helene,  L.  R.  1  P.  C.  231 ;  Uoyd  v. 
The  General  Iron  Sci^ew  Colliery  Co.,  3  H.  &  C.  284 ;  Oi^  v. 
Same,  L.  R.  1  C.  P.  600,  and  L.  R.  3  C.  P.  476 ;  Czech  v.  Oen- 
eral  Steam  Navigation  Co.,  L.  R.  3  C.  P.  14 ;  Steel  v.  State 
Line  Steamship  Co.,  3  App.  Cas.  72,  87,  88 ;  Manchester  dkc. 
Eailway  v.  Brown,  8  App.  Cas.  703,  709,  710 ;  The  Xantho, 
12  App.  Cas.  503,  510,  515. 

The  English  case  most  resembling  in  its  circumstances  the 
case  at  bar  is  Leuw  v.  Dudgeon,  briefly  reported  in  L.  R.  3 
C.  P.  17  note,  and  more  fully  in  17  Law  Times,  (N.  S.)  145, 
by  which  it  appears  to  have  been  as  follows :  Cattle  were 
shipped,  some  of  them  on  deck,  under  a  bill  of  lading  contain- 
ing these  clauses:  "Ship  free  in  case  of  mortality,  and  from  all 
damage  arising  from  the  act  of  God,  the  Queen's  enemies,  fire, 
accidents  from  machinery,  or  boilers,  steam,  or  other  dangers 
of  the  seas,  rivers,  roadsteads  or  steam  navigation  whatso- 
ever." "  The  ship  not  liable  for  accident,  injury,  mortality, 
or  jettison,  whether  shipped  on  deck  or  in  the  hold."  On  the 
vessel  putting  out  to  sea,  she  experienced  fine  weather  and 
the  sea  was  smooth,  but  there  was  a  ground  swell,  and  after 
she  had  been  out  some  time  she  suddenly  rolled  over  on  her 
beam  ends ;  the  cattle  pens  gave  way,  and  the  cattle  fell  over 
to  the  starboard  side,  and  in  order  to  save  the  vessel  it  was 
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necessary  to  throw  those  on  deck  overboard.  It  was  held 
that  if  the  accident  was  owing  to  the  vessel  patting  to  sea 
with  insufficient  ballast,  the  owners  were  liable,  notwithstand- 
ing the  exemptions  in  the  bill  of  lading,  which  included  "  jet- 
tison "  as  well  as  "  accidents  from  dangers  of  the  seas." 

In  that  case,  indeed,  (as  in  the  case  in  this  court  of  The 
Caledonia^  above  cited,)  the  fault  of  the  shipowner  consisted 
in  sending  the  ship  to  sea  in  an  unsea worthy  condition.  But 
Mr.  Justice  Willes,  who  delivered  the  leading  opinion,  laid 
down  the  general  rule  that  "  the  exceptions  were  intended  to 
save  the  shipowner  from  liability  for  the'eflPects  of  accident, 
and  not  to  absolve  him  from  the  duty  of  exercising  reasonable 
diligence."  17  Law  Times,  (N.  S. )  146.  And  he  treated  the 
case  as  coming  within  the  principle  of  that  rule  as  affirmed  in 
the  cases,  above  cited,  of  Phillips  v.  Clark  and  Grill  v.  Gen- 
eral Iron  Screw  Colliery  Co.,  in  the  one  of  which  the  clause 
"  not  to  be  accountable  for  leakage  or  breakage,"  and  in  the 
other  the  clause  "  accidents  or  dangers  of  the  seas,  rivers  or 
navigation,  of  whatever  nature  or  kind  soever,  excepted,"  was 
held  not  to  cover  a  loss,  otherwise  within  the  exception, 
caused  by  the  negligence  of  the  master  or  crew.  So  in  Steel 
V.  Sta^  Line  Steamship  Co.^  above  cited.  Lord  Blackburn  said, 
in  the  House  of  Lords,  that  in  construing  such  exceptions  in  a 
bill  of  lading  exactly  the  same  considerations  would  arise  as 
to  the  duty  of  the  shipowner  to  furnish  a  ship  really  fit  for 
the  purpose,  as  had  been  applied,  in  the  series  of  cases  of 
which  Phillips  v.  Clark  was  the  leading  one,  to  the  duty  of 
himself  and  his  servants  to  use  due  care  and  skill  in  carrying 
the  goods. 

In  Notara  v.  Henderson,  L.  E.  7  Q.  B.  225,  236,  the  Court 
of  Exchequer  Chamber,  in  a  considered  judgment  delivered 
by  Mr.  Justice  Willes,  held  that  the  words  "  loss  or  damage 
arising  from  collision  or  other  accidents  of  navigation  occa- 
sioned by  default  of  the  master  or  crew,  or  any  other  acci- 
dents of  the  seas,  rivers  and  steam  navigation,  of  whatever 
nature  or  kind,  excepted,"  did  not  exempt  the  owner  from 
negligence  in  omitting  to  take  out  and  dry  the  cargo  at  a  port 
of  distress,  because  the  authorities  (specially  mentioning  GriU 
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V.  General  Iron  Screw  Colliery  Co,,  above  cited,)  "  and  the 
reasoning  upon  which  they  are  founded  are  conclusive  to 
show  that  the  exemption  is  from  liability  for  loss  which  could 
not  have  been  avoided  by  reasonable  care,  skill  and  diligence, 
and  that  it  is  inapplicable  to  the  case  of  a  loss  arising  from 
the  want  of  such  care  and  the  sacrifice  of  the  cargo  by  reason 
thereof." 

In  OiU  V.  Manchester  &c.  Railway,  L.  R.  8  Q.  B.  186,  the 
Court  of  Queen's  Bench,  applying  the  same  rule  of  construc- 
tion, held  that  a  provision  in  a  contract  for  the  carriage  of 
cattle  by  railway,  by  which  the  railway  company  was  not 
to  be  responsible  for  any  loss  or  injury  to  the  cattle  "  in  the 
receiving,  forwarding  or  delivering,  if  such  damage  be  occa- 
sioned by  the  kicking,  plunging  or  restiveness  of  the  animal," 
did  not  relieve  the  company  from  liability  for  negligence  of 
its  servants  in  delivering  a  restive  cow. 

In  Lloyd  v.  General  Iron  Screw  Colliery  Co.,  above  cited. 
Lord  Bramwell  said  that  the  words  "accident  or  damage  from 
machinery,  boilers,  steam,"  could  not  appl}'^  to  an  explosion 
caused  by  the  wilful  act  of  the  engineer.     3  H.  &  C.  292. 

The  passages  quoted  by  the  respondent  from  Burton  v. 
English,  12  Q.  B.  D.  218,'220,  223,  as  showing  that  the  words 
"  on  deck  at  owner's  risk "  exempt  the  carrier  from  liability 
for  unlawful  jettison  or  for  negligence  of  the  master  and 
crew,  were  ohiter  dicta,  the  only  point  decided  being  that 
those  words  did  not  exclude  the  right  of  the  owner  of  the 
goods  to  recover  in  general  average  for  a  lawful  jettison.  See 
RdlU  V.  Troop,  157  U.  S.  386,  396.  The  two  other  cases 
cited  by  the  respondent  were  cases  in  which  railway  compa- 
nies were  held  not  to  be  responsible  for  the  negligence  of  their 
servants  under  contracts  essentially  diflPerent  from  that  now 
in  question.  One  was  an  action  by  a  passenger  travelling  as 
a  drover  accompanying  cattle  under  a  free  pass,  one  of  the 
terms  of  which  was  that  he  should  travel  at  his  own  risk. 
McCavley  v.  Furness  Railway,  L.  R.  8  Q.  B.  57.  The  other 
was  an  action  by  a  person  who,  knowing  that  the  defendant 
had  two  rates  of  carriage,  a  higher  rate  when  it  took  the 
ordinary  liability  of  a  carrier,  and  a  lower  rate  when  it  was 
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relieved  from  all  liability  except  that  arising  from  the  wilful 
misconduct  of  its  servants,  delivered  goods  to  be  carried  at 
the  lower  rate  under  a  contract  in  which  the  only  words 
defining  the  carrier's  liability  were  "owner's  risk."  Lewis 
V.  Oreat   Western  Railway^  3  Q.  B.  D.  195. 

Upon  consideration  of  the  conflicting  testimony,  with  the 
aid  of  the  careful  arguments  of  counsel,  no  ground  is  shown 
for  reversing  or  modifying  the  conclusions  of  fact  reached  by 
both  courts  below.  Their  concurrent  decisions  upon  a  ques- 
tion of  fact  are  to  be  followed,  unless  clearly  shown  to  be 
erroneous.  Morewood  v.  Enequiat^  23  How.  491 ;  The  Rich- 
mond^ 103  U.  S.  540,  and  cases  cited;  The  Conqueror^  166 
U.  S.  110,  136. 

By  the  facts  so  found,  it  appears  that  the  cattle,  for  the 
loss  of  which  a  recovery  has  been  permitted,  were  sound  and 
uninjured  animals,  forcibly  thrown  or  driven  overboard,  in 
rough  weather,  by  order  of  the  master,  from  unfounded  appre- 
hension on  his  part,  in  the  absence  of  any  pressing  peril  to 
the  ship,  and  with  no  iapparent  or  reasonable  necessity  for  a 
jettison  of  the  sound  cattle,  and  no  attempt  to  separate  them 
from  those  which  had  already  been  injured  by  perils  of  the 
sea. 

The  clauses  of  the  bill  of  lading,  (other  than  the  reference 
to  British  law,)  on  which  the  respondent  relies,  are  those  in 
the  first  paragraph,  "on  deck  at  owner's  risk;  steamer  not 
to  be  held  accountable  for  accident  to,  or  mortality  of  the 
animals,  from  whatever  cause  arising;"  and  those  in  the 
third  paragraph,  by  which  "it  is  also  mutually  agreed  that 
the  carrier  shall  not  be  liable  for  loss  or  damage  occasioned 
by  causes  beyond  his  control,  by  the  perils  of  the  sea,  or  other 
waters ; "  "  by  barratry  of  the  master  or  crew ; "  or  "  by  col- 
lisions, stranding,  or  other  accidents  of  navigation,  of  whatso- 
ever kind,  even  when  occasioned  by  the  negligence,  default, 
or  error  in  judgment  of  the  pilot,  master,  mariners  or  other 
servants  of  the  shipowner." 

The  bill  of  lading  itself  shows  that  all  the  cattle  to  be  car- 
ried under  this  contract  were  to  be  on  deck.  The  words  "  on 
deck  at  owner's  risk"  cannot  have  been  intended  by  the 
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parties  to  cover  risks  from  all  causes  whatsoever,  including 
negligent  or  wilful  acts  of  the  master  and  crew.  To  give  so 
broad  an  interpretation  to  words  of  exception,  inserted  by  the 
carrier  and  for  his  benefit,  would  be  contrary  to  settled  rules 
of  construction,  and  would  render  nugatory  many  of  the  sub- 
sequent stipulations  of  the  bill  of  lading. 

The  wrongful  jettison  of  the  sound  cattle  by  the  act  of  the 
carrier's  servants  cannot  reasonably,  or  consistently  with  the 
line  of  English  authorities  already  cited,  or  with  our  own  deci- 
sions, be  considered  either  as  an  "  accident  to,  or  mortality  of 
the  animals,"  or  as  a  "  loss  or  damage  occasioned  by  causes 
beyond  his  control,  by  the  perils  of  the  sea,  or  other  waters," 
or  yet  as  a  loss  or  damage  "  by  collisions,  stranding,  or  other 
accidents  of  navigation."  There  having  been  no  collision, 
stranding,  or  other  accident  of  navigation,  there  was  nothing 
to  which  the  only  stipulation  in  the  bill  of  lading  against  the 
consequences  of  negligence,  default,  or  error  in  judgment  of 
the  master  and  crew,  could  apply. 

There  was  no  barratry,  because  there  was  neither  inten- 
tional fraud  or  breach  of  trust,  nor  wilful  violation  of  law,  one 
of  which,  at  least,  is  necessary  to  constitute  barratry.  Por 
tapsco  Ins.  Co.  v.  Coulter^  3  Pet.  222 ;  Lawton  v.  Sim  Ins.  Co., 
2  Cush.  500 ;  OriU  v.  General  Iron  Screw  Colliery  Co.^  above 
cited. 

The  facts  of  the  case,  therefore,  do  not  bring  it  within  any 
of  the  exceptions  of  the  bill  of  lading,  assuming  them  to  be 
valid. 

^^^^^^^  '  Decree  affirmed. 


CRAEMER  V.  WASHINGTON  STATE. 

APPEAL    FBOM   THB    OIBOUFT    COURT    OF    THB    UNTrSD    STATBS    FOB 
THB  DISTRICT   OF  WASHINGTON. 

No.  iM.    Sabmitted  October  12, 1897.  —  Dedded  October  26,  1897. 

In  the  case  of  a  petition  for  habeas  corpus  for  relief  from  a  detention  under 
process  alleged  to  be  illegal,  by  reason  of  the  invalidity  of  the  process 
or  proceedings  under  which  the  petitioner  is  held  in  custody,  copies  of 
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snch  process  or  proceedings  must  be  annexed  to,  or  the  essential  parts 
thereof  set  oot  in  the  petition,  mere  averments  of  conclusions  of  law 
being  necessarily  inadequate. 
In  this  case,  which  was  an  indictment  for  murder,  the  verdict  being 
**  guilty  as  charged  "  ;  and  judgment  of  condemnation  to  death  thereon 
being  affirmed  by  the  Supreme  Court  of  the  State ;  and  this  court  hav- 
ing determined,  on  a  former  petition  by  the  petitioner,  that  it  had  no 
Jurisdiction  to  review  that  judgment,  Craemer  v.  Washington  State^  164 
U.  S.  704 ;  and  the  time  appointed  for  execution  having  passed,  pending 
all  these  proceedings,  it  was  within  the  power  of  the  state  court  to 
make  a  subsequent  appointment  of  another  day  therefor,  and  to  isbue  a 
death  warrant  accordingly,  and  a  judgment  to  that  effect  involved  no 
violation  of  the  Constitution  of  the  United  States. 

This  was  an  appeal  from  a  final  order  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Washington  refusing 
a  writ  of  haheoB  corpus  on  the  face  of  the  petition  therefor. 
The  petition  averred  that  Henry  Craemer,  the  petitioner,  was 
a  citizen  of  the  United  States,  residing  in  the  county  of  King 
in  the  State  of  Washington  ;  that  he  was  unlawfully  held  in 
custody  by  the  sheriflf  of  that  county,  who  was  about  to  take 
his  life,  under  certain  alleged  process  and  authority,  *'  wholly 
without  authority  of  law,  without  the  jurisdiction  of  any 
court,  contrary  to  the  law,  and  contrary  to  the  rights  of  your 
petitioner  as  a  citizen  of  the  United  States  under  the  Constitu- 
tion of  the  United  States." 

"  That  on  or  about  the  23d  day  of  August,  1894,  he  was 
charged  by  the  State  of  Washington  by  information  of  three 
separate  crimes  in  one  count,  to  wit,  the  crime  of  murder 
in  the  first  degree,  to  which  the  penalty  of  death  attached 
upon  conviction;  murder  in  the  second  degree,  to  which  a 
penalty  of  not  less  than  ten  nor  more  than  twenty  years' 
imprisonment  in  the  penitentiary  attached,  and  the  offence  of 
manslaughter,  to  which  not  less  than  two  nor  more  than  ten 
years'  imprisonment  in  the  penitentiary  attached. 

"  That  your  petitioner  was  tried  upon  the  said  information 
upon  issue  joined  in  the  Superior  Court  of  King  County. 

"That  to  said  issue  a  jury  trying  your  petitioner  did  return 
him  guilty  of  no  greater  offence  than  the  offence  of  murder  in 
the  second  degree,  and  by  legal  construction  granting  infer- 
ences and  all  presumptions  in  favor  of  your  petitioner  a& 
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accused,  finding  your  petitioner  guilty  of  no  higher  oflPence 
than  that  of  manslaughter. 

"  That  the  said  jury  in  nowise  found  your  petitioner  guilty 
of  murder  in  the  first  degree,  to  which  the  sentence  and 
penalty  of  death  could  be  inflicted. 

"  That  the  said  verdict  was  rendered  about  the  12th  day  of 
September,  1894. 

"That  your  petitioner  appealed  from  the  decision  finding 
your  petitioner  guilty  of  murder  in  the  second  degree  or  of 
manslaughter  to  the  Supreme  Court  of  the  State  of  Washing- 
ton upon  errors  assigned,  and  the  said  judgment  was  af- 
firmed. 

"  And,  further,  upon  the  validity  of  the  process  under  which 
your  petitioner  was  charged,  to  wit,  as  to  whether  or  not 
your  petitioner  could  be  tried  upon  an  information  for  his 
life,  your  petitioner  appealed  to  the  Supreme  Court  of  the 
United  States  upon  that  point  and  that  point  alone,  and  the 
said  Supreme  Court  dismissed  said  appeal,  returning  the  said 
cause  and  all  process  to  the  Supreme  Court  of  the  State  of 
Washington,  to  be  dealt  with  as  in  manner  and  form  of  the 
law  was  both  just  and  proper." 

That  no  death  warrant  had  been  issued  while  the  cause  was 
on  appeal,  and  that  there  had  been  no  opportunity  or  occasion 
to  complain  in  the  Supreme  Court  of  the  State,  or  in  any 
other  court,  as  to  the  right  to  issue  such  warrant;  that 
the  cause  was  tried  before  Judge  Humes,  one  of  the  judges  of 
the  Superior  Court  of  the  county  of  King ;  "  that  after  the  said 
cause  had  been  disposed  of  in  the  Supreme  Court  of  the  State 
of  Washington,  and  the  Supreme  Court  of  the  United  States, 
and  returned  to  the  Superior  Court  of  the  State  of  Washing- 
ton for  the  execution  of  such  process  as  would  be  legal  in 
the  premises,"  Judge  Humes  had  been  succeeded  by  Judge 
Jacobs;  that  on  February  6,  1897,  the  State  of  Washington 
moved  that  petitioner  be  brought  up  for  judgment  and  other 
process  against  him  and  that  Judge  Jacobs  issue  a  warrant 
of  death,  and  that  petitioner  duly  objected  to  Judge  Jacobs' 
passing  sentence  of  death  upon  him  and  issuing  a  death  war- 
rant to  the  sheriff,  and  insisted  that  the  court  was  without 
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jarisdiction  to  make  such  an  order,  and  that  such  order  would 
be  in  denial  of  due  process  of  law  and  in  violation  of  Article 
VI  and  of  Article  XIV  of  the  Federal  Constitution;  but, 
notwithstanding  his  objections,  petitioner  was  ordered  to  be 
executed  on  April  23, 1897. 

That  under  the  laws  of  the  State  of  Washington,  there  was 
no  time  allowed  further  to  appeal  from  that  order  to  the 
Supreme  Court  of  the  State ;  that  the  governor  of  the  State 
respited  petitioner  and  stayed  the  execution  of  the  death  sen- 
tence until  July  23, 1897 ;  "  that  the  next  term  of  the  Supreme 
Court  of  the  State  of  Washington  is  not  until  the  month  of 
October,  1897,  in  which  there  would  be  any  authority  on  the 
part  of  the  court  by  any  proceedings  to  review  the  unauthor- 
ized act  of  the  said  Judge  Jacobs  and  of  his  honor  the  judge 
of  the  Superior  Court,"  and  the  only  remedy  left  petitioner  as 
a  citizen  of  the  United  States  was  application  to  the  Circuit 
Court. 

Petitioner  prayed  for  the  writ  of  habeas  corpus  and  for  the 
writ  of  certiorari  to  the  Superior  Court  of  the  county  of  King 
ordering  the  record  of  the  cause  to  be  certified  to  the  Circuit 
Court  "  for  information,  particularly  the  alleged  information, 
the  verdict,  the  judgment  and  the  death  warrant  made  in 
the  premises,  and  all  other  journal  entries  and  orders  in  the 
cause." 

The  appeal  came  before  this  court  on  motions  to  dismiss  or 
afl9rm. 

Mr.  W.   C.  Jones  for  the  motion.     Mr.  Patrick  Henry 
Winston  and  Mr.  James  F.  McElroy  were  on  his  brief. 

Mr.  James  Hamilton  Lewis  opposing.  Mr.  Charles  A. 
mddle  and  Mr.  John  W.  Pratt  were  on  his  brief. 

Mr.  Chibf  Justice  Fuller,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

Under  existing  statutory  provisions  appeals  may  be  taken 
to  this  court  from  final  decisions  of  the  Circuit  Courts  in 
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habeas  corptcSj  in  cases,  amoDg  others,  where  the  applicant 
for  the  writ  is  alleged  to  be  restrained  of  his  liberty  in  viola- 
tion of  the  Constitution  or  of  some  law  or  treaty  of  the  United 
States,  and  if  the  restraint  is  by  any  state  court  or  by  or  under 
the  authority  of  any  State,  further  proceedings  cannot  be  had 
against  him  pending  the  appeal.  Rev.  Stat.  §§  763,  764,  766 ; 
act  of  March  3,  1885,  c.  353,  23  Stat.  437. 

Such  being  the  law,  it  has  happened  in  numerous  instances 
that  applications  for  the  writ  have  been  made,  and  appeals  taken 
from  refusals  to  grant  it,  quite  destitute  of  meritorious  grounds, 
and  operating  only  to  delay  the  administration  of  justice. 

From  the  petition  in  this  case  it  appeared  that  petitioner 
was  held  by  the  sheriff  of  King  County,  Washington,  to  be 
executed  in  pursuance  of  a  judgment  and  sentence  of  death 
rendered  by  the  Superior  Court  of  that  county,  and  warrant 
issued  thereon ;  that  that  judgment  had  been  affirmed  by  the 
Supreme  Court  of  the  State;  and  that  this  court  had  here- 
tofore determined  that  it  had  no  jurisdiction  to  interfere  in 
revision  of  that  judgment.  See  also  State  v.  Oraemer^  12 
Washington,  217 ;  Craemer  v.  Washinffton^  164  U.  S.  704. 

Nevertheless  petitioner  insisted  that  the  judgment  against 
him  was  void  because  in  contravention  of  the  Constitution  of 
the  United  States,  and  that  the  judgment  of  this  court  in  dis- 
missing his  writ  of  error  was  not  to  be  regarded,  as  he  had 
not  in  fact  seen  fit  to  raise  in  maintenance  of  that  writ  the 
particular  point  on  which  he  now  relied. 

That  point  seems  to  be  that  the  verdict  returned  against 
him  on  the  information  on  which  he  was  tried  was  either  so 
uncertain  that  judgment  could  not  be  entered  thereon,  or 
amounted  to  no  more  than  a  verdict  finding  him  guilty  of 
murder  in  the  second  degree,  or  of  manslaughter,  in  respect 
of  either  of  which  crimes  the  punishment  of  death  was  not 
denounced. 

By  section  754  of  the  Revised  Statutes  it  is  provided  that 
the  complaint  in  habeas  corpus  shall  set  forth  "  the  facts  con- 
cerning the  detention  of  the  party  restrained,  in  whose  cus- 
tody he  is  detained,  and  by  virtue  of  what  claim  or  authority, 
if  known."    The  general  rule  is  undoubted  that  if  the  deten- 
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tion  is  claimed  to  be  unlawful  by  reason  of  the  invalidity  of 
the  process  or  proceedings  under  which  the  party  is  held  in 
custody,  copies  of  such  process  or  proceedings  must  be  annexed 
to  or  the  essential  parts  thereof  set  out  in  the  petition,  and 
mere  averments  of  conclusions  of  law  are  necessarily  inade- 
quate. WMtten  V.  Tomlinson,  160  U.  S.  231 ;  Kohl  v.  Lehlback^ 
160  U.  S.  293 ;  Church  on  Habeas  Corpus,  2d  ed.  §  91,  and 
oases  cited. 

Copies  of  the  information,  the  verdict,  and  the  judgment 
thereon  were  not  attached  to  this  petition,  nor  the  essential 
parts  thereof  stated,  nor  any  cause  assigned  for  such  omission. 
In  that  regard  the  petition  was  wholly  insuflBcient. 

But  reference  was  made  to  the  record  of  the  case  in  the 
Superior  Court  of  King  County,  in  the  Supreme  Court  of  the 
State,  and  in  this  court.  The  record  here,  to  which  we  may 
properly  refer,  Butler  v.  Eaton^  141  U.  S.  240,  shows  that  the 
information  charged  Craemer  with  the  crime  of  murder  in  the 
first  degree ;  that  the  jury  "  found  him  guilty  as  charged ; " 
that  he  was  adjudged  guilty  of  the  crime  of  murder  in  the 
first  degree,  and  sentenced  to  death ;  that  the  judgment  was 
affirmed ;  and  that  the  writ  of  error  to  the  state  court  was 
dismissed. 

If  the  point  now  suggested  was  not  in  fact  specifically 
raised  in  the'  Supreme  Court  of  the  State  on  appeal,  or  in  this 
court  on  writ  of  error,  it  must  not  be  assumed  that  any  point 
on  which  the  jurisdiction  might  have  been  sustained  was  over- 
looked. 

Moreover,  the  settled  law  of  the  State  was  adverse  to  peti- 
tioner's contention  as  urged  before  the  Circuit  Court,  and  no 
ground  existed  which  could  justify  that  court  in  refusing  to 
accept  it. 

The  statutes  of  Washington  define  murder  in  the  first  de- 
gree and  prescribe  the  punishment  of  death  upon  conviction ; 
the  crime  of  murder  in  the  second  degree,  and  punishment  by 
imprisonment  in  the  penitentiary  for  a  term  not  less  than  ten 
nor  more  than  twenty  years ;  and  the  crime  of  manslaughter, 
and  punishment  by  like  imprisonment  not  less  than  one  year 
nor  more  than  twenty  years,  and  a  fine  in  any  sum  not  ex- 
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ceeding  five  thousand  dollars.  2  Hill's  Codes,  642,  644,  646  ; 
Wash.  Penal  Code,  §§  1,  3,  7  and  11.  On  an  indictment  or 
information  charging  an  offence  consisting  of  different  de- 
grees a  jury  may  find  the  defendant  not  guilty  of  the  degree 
charged,  but  guilty  of  any  degree  inferior  thereto,  and  in  all 
other  cases  defendant  may  be  found  guilty  of  an  offence,  the 
commission  of  which  is  necessarily  included  within  that  with 
which  he  is  charged.  The  form  of  the  verdict  is  also  pre- 
scribed as  follows :  "  We,  the  jury,  in  the  case  of  the  State  of 
Washington,  plaintiff,  against ,  defendant,  find  the  de- 
fendant (guilty  or  not  guilty,  as  the  case  may  be)."  2  Hill's 
Codes,  509;  Penal  Code,  §§  1319, 1320  and  1325;  Laws  Wash. 
1891,  60,  c.  28,  §§  76,  76.  The  Code  of  the  Territory  was  to 
the  same  effect.     §§  786,  790,  793,  798,  1097,  1098  and  1103. 

In  Timmerman  v.  Washington  Termtory^  3  Wash.  Ter.  445, 
the  defendant  was  indicted  for  the  crime  of  murder  in  the 
first  degree,  and  the  jury  returned  a  verdict  in  the  statutory 
form.  It  was  argued,  on  error,  that  the  verdict  was  defec- 
tive in  that  the  defendant  might  have  been  found  guilty  of 
murder  in  the  first  or  second  degree,  or  of  manslaughter,  and 
that,  therefore,  the  verdict  was  uncertain  and  sentence  could 
not  be  pronounced  upon  him ;  but  the  Supreme  Court  of  the 
Territory  held  upon  consideration  of  sections  1097,  1098  and 
1103  of  the  Code,  which  are  sections  1319,  1320  and  1325,  as 
numbered  in  Hill's  Codes  of  the  State,  that  if  the  jury  found 
the  defendant  guilty  of  an  offence  of  an  inferior  degree  to 
that  charged,  the  verdict  must  specify  it,  but  if  the  verdict 
was  intended  to  be  guilty  of  the  degree  charged,  there  would 
be  no  necessity  for  so  specifying  it,  and  that  the  jury  having 
used  the  statutory  form  there  was  no  uncertainty  as  to  the 
fact  thus  found ;  and  that  the  objection  was  untenable. 

In  this  case  the  verdict  was  "guilty  as  charged,"  and  judg- 
ment of  condemnation  to  death  thereon  was  affirmed  by  the 
Supreme  Court  of  the  State  as  has  been  said.  12  Washington, 
217.  The  time  appointed  for  execution  having  passed,  the 
subsequent  appointment  of  another  day  and  the  issue  of  the 
death  warrant  were  in  accordance  with  statute.  Hill's  Codes, 
§§  1351,  1354. 


Digitized  by 


Google 


MILLER  V.  CORNWALL  RAILROAD  COMPANY.       131 
Statement  of  the  Case. 

Apart  then  from  the  insufSciency  of  the  petition  and  the 
legal  eflPect  of  the  previous  judgment  of  this  court,  the  final 
order  of  the  Circuit  Court  must  be  held  to  have  been  properly 
entered,  in  that  the  rendition  of  the  judgment  complained  of 
involved  no  violation  of  the  Constitution  of  the  United  States. 

Affirmed. 


MILLER  V.  CORNWALL  RAILROAD  COMPANY. 

BBBOB  TO  THB  SUPBEMB  OOUBT  OF  THB  STATB  OF  PfiNKSYLYA^lIA. 
No.  18.    Ai^ed  October  18, 1897.  ~  Decided  NoTember  1, 1897. 

The  validity  of  a  statute  is  drawn  in  question  whenever  the  power  to  enact 
it,  as  it  is  by  its  terms,  or  is  made  to  read  by  construction,  is  fairly  open 
to  denial,  and  is  denied. 

Under  Rev.  Stat.  §  709,  if  the  ground  on  which  the  jurisdiction  of  this 
court  is  invoked  to  review  a  judgment  of  a  state  court  is,  that  the 
validity  of  a  state  law  was  drawn  in  question  as  in  conflict  with  the 
Constitution  of  the  United  States,  and  the  decision  of  the  state  court  is 
in  favor  of  its  validity,  this  must  appear  on  the  face  of  the  record  before 
the  decision  below  can  be  reexamined  here. 

A  suggestion  of  such  appearance,  made  on  application  for  reargument, 
after  the  judgment  of  the  trial  court  is  affirmed  by  the  Supreme  Court 
of  the  State,  comes  too  late. 

This  court  has  no  jurisdiction  on  a  writ  of  error  to  a  state  court  to  declare 
a  state  law  void  on  account  of  Its  collision  with  the  state  constitution. 

An  objection  In  the  trial  of  an  action  In  a  state  court  that  an  act  of  the 
State  was  **  unconstitutional  and  void/'  when  construed  in  those  courts 
as  raising  the  question  whether  the  state  legislature  had  power,  under 
the  state  constitution,  to  pass  the  act,  and  not  as  having  reference  to 
any  repugnance  to  the  Constitution  of  the  United  States,  Is  properly 
construed. 

The  report  of  this  case  In  the  Supreme  Court  of  Pennsylvania  shows  that 
it  assumed  that  it  was  dealing,  under  the  assignments  of  error,  only  with 
the  state  constitution. 

Lewis  Miller  brought  his  action  against  the  Cornwall  Rail- 
road Company  in  the  Court  of  Common  Pleas  of  Lebanon 
County,  Pennsylvania,  to  recover  damages  for  personal  inju- 
ries sustained  through  the  company's  negligence  while  he  was 
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being  carried  on  one  of  its  trains.  At  the  trial,  the  case  was 
left  to  the  jury,  but  the  court  reserved  "  the  question  as  to 
whether  there  is  any  evidence  of  the  defendant's  negligence 
to  go  to  the  jury."  A  verdict  was  returned  in  plaintiflTs  favor, 
notwithstanding  which,  judgment  was  entered  for  defendant 
on  the  point  reserved.  The  decision  turned  on  the  conclusion 
that  Miller  was  to  be  treated  as  if  he  was,  at  the  time  of  the 
accident,  an  employ^  of  defendant  because,  though  not  in  fact 
such  employ^,  he  came  within  the  terms  of  the  first  section  of 
an  act  of  the  General  Assembly  of  Pennsylvania,  approved 
April  4,  1868,  Laws  Penn.  1868,  p.  58,  No.  26,  §  1,  which 
reads  as  follows : 

"Section  1.  That  when  any  person  shall  sustain  personal 
injury  or  loss  of  life  while  lawfully  engaged  or  employed  on 
or  about  the  roads,  works,  depots  and  premises  of  a  railroad 
company,  or  in  or  about  any  train  or  car  therein  or  thereon, 
of  which  company  such  person  is  not  an  employ^,  the  right 
of  action  and  recovery  in  all  such  cases  against  the  company 
shall  be  such  only  as  would  exist  if  such  person  were  an 
employ^:  Provided^  That  this  section  shall  not  apply  to 
passengers." 

The  court  was  asked  by  plaintiff  to  instruct  the  jury,  among 
other  points,  as  follows :  "  1.  Lewis  Miller,  the  plaintiff,  was  a 
passenger  on  the  train  when  he  received  his  injury."  "  2.  The 
act  of  April  4,  1868,  is  unconstitutional  and  void."  "3.  The 
right  of  the  plaintiff  to  have  remedy  for  his  injury  was  a  well 
known  and  clearly  defined  common  law  right,  one  of  the  in- 
herent indefeasible  rights  guaranteed  to  all  citizens  by  the 
Constitution.  The  act  of  April  4,  1868,  can  therefore  not  be 
invoked  by  the  defendant  against  the  plaintiff.  And  it  is  not 
remedy  by  the  due  course  of  law."  But  the  court  refused  to 
do  so.  The  case  was  taken  by  appeal  to  the  Supreme  Court 
of  Pennsylvania  and  the  first,  second  and  third  errors  assigned 
were  to  the  refusals  to  give  the  foregoing  points,  in  their 
order.  The  words  "inherent  indefeasible  rights"  and  "rem- 
edy by  the  due  course  of  law"  were  placed  in  quotation  in 
point  three,  as  given  in  the  third  assignment.  The  judgment 
was  aflBrmed  by  the  Supreme  Court,  on  February  27,  1893, 


Digitized  by 


Google 


MILLER  V.   CORNWALL  RAILROAD  COMPANY.       133 

Opinion  of  the  Court. 

at  the  January  term  of  that  year.  164  Penn.  St.  473.  On 
January  8,  1894,  appellant  Miller  filed  a  motion  for  reargu- 
ment  on  these  grounds : 

"  1.  Because  of  material  errors  of  fact  into  which  the  court 
fell,  in  the  consideration  of  the  case,  and  which,  we  believe, 
led  to  the  affirmance  of  the  judgment  of  the  court  below. 

^'2.  Because  the  plaintiff  desires  to  present  the  case  for 
review  on  the  point  raised,  by  the  second  assignment  of  error, 
as  to  the  constitutionality  of  the  act  of  April  4,  1868,  under 
the  XIV  Amendment  to  the  Constitution  of  the  United  States. 
The  question  was  not  orally  argued  for  want  of  time  and  the 
judgment  is  not  in  shape  for  such  a  review. 

"  3.  General  reargument." 

A  reargument  was  refused,  and  this  writ  of  error  then  sued 
out. 

Mr.  Benjamin  Morris  Stroitse  ahd  Mr.  A.  Frcmk  Seltzer 
for  plaintiff  in  error. 

Mr.  Wayne  Mc  Veagh  for  defendant  in  error.  Mr.  Howard 
C.  Shirk  was  on  his  brief. 

Mr.  Chief  Justiob  Fuller,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

The  contention  of  plaintiff  in  error  is  that  the  first  section 
of  the  act  of  April  4,  1868,  is  invalid  because  in  contravention 
of  the  Fourteenth  Amendment,  in  that  it  deprives  him  of  due 
process  of  law  and  denies  him  the  equal  protection  of  the  laws. 

The  validity  of  a  statute  is  drawn  in  question  whenever  the 
power  to  enact  it,  as  it  is  by  its  terms,  or  is  made  to  read  by 
construction,  is  fairly  open  to  denial,  and  is  denied.  Balti- 
more dk  Potomac  Railroad  v.  Hopkins^  130  U.  S.  210,  224. 
And  under  section  709  of  the  Revised  Statutes,  if  the  ground 
on  which  the  jurisdiction  of  this  court  is  invoked  is  that  the 
validity  of  a  state  law  was  drawn  in  question  as  in  conflict 
with  the  Constitution  of  the  United  States,  and  the  decision 
of  the  state  court  was  in  favor  of  its  validity,  this  must  appear 
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on  the  face  of  the  record,  before  the  decision  below  can  be  re- 
examined here.  Dibble  v.  BeUingham  Bay  Land  Co.y  168 
U.  S.  63,  70. 

The  record  in  this  case  discloses  no  attempt  to  question  the 
validity  of  the  particular  statute,  in  the  state  courts,  as  in 
contravention  of  the  Federal  Constitution,  unless  in  the  points 
requested  to  be  given  in  the  trial  court  and  the  refusal  to  give 
them,  for  even  if  it  could  be  held  that  such  question  was  raised 
on  the  application  for  reargument,  nearly  a  year  after  the 
judgment  of  the  Common  Pleas  was  aflBrmed  by  the  Supreme 
Court,  the  suggestion  came  too  late.  Teocas  <fe  Pacific  Railr 
way  V.  Southern  Pacific  Company^  137  U.  S.  48;  Loeber  v. 
Schroeder,  149  U.  S.  580 ;   Pirn  v.  SL  Louis,  165  U.  S.  273. 

We  have  no  jurisdiction  on  a  writ  of  error  to  a  state  court 
to  declare  a  state  law  void  on  account  of  its  collision  with  a 
state  constitution,  and  it  was  long  ago  held  that  where  it  was 
objected  in  the  state  courts  that  an  act  of  the  State  was 
"  unconstitutional  and  void,"  the  objection  was  properly  con- 
strued in  those  courts 'as  raising  the  question  whether  the 
state  legislature  had  the  power  under  the  state  constitution 
to  pass  the  act,  and  not  as  having  reference  to  any  repugnance 
to  the  Constitution  of  the  United  States.  Porter  v.  Foley,  24 
How.  415. 

By  the  constitution  of  Pennsylvania,  it  has  always  been 
declared  that  all  men  "  have  certain  inherent  and  indefeasible 
rights,  among  which  are  those  of  enjoying  and  defending  life 
and  liberty,  of  acquiring,  possessing  and  protecting  property 
and  reputation,  and  of  pursuing  their  own  happiness " ;  and 
also  "  that  all  courts  shall  be  open,  and  every  man,  for  an  in- 
jury done  him  in  his  lands,  goods,  person  or  reputation,  shall 
have  remedy  by  the  due  course  of  law,  and  right  and  justice 
administered  without  sale,  denial  or  delay."  Const.  Penn. 
1790,  Art.  IX,  §§  1,  11 ;  Const.  Penn.  1838,  Art.  IX,  §§  1,  11 ; 
Const.  Penn.  1873,  Art.  I,  §§  1,  11. 

The  presumption  as  to  point  two  is  that  it  referred  to  the 
state  constitution,  and  this  was  made  certain  by  point  three, 
which  quotes  from  that  instrument. 

From  the  report  of  this  case  in  154  Penn.  St.  473,  it  is  appar- 
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ent  that  the  state  Supreme  Court  assumed  that  it  was  dealing 
under  the  assignments  of  error  only  with  the  state  constitu- 
tion, as  was  also  the  fact  in  Kirby  v.  Pennsylvania  Railroad^ 
76  Penn.  St  506,  where  the  question  of  the  constitutionality  of 
the  first  section  of  the  act  in  question  was  directly  passed 
upon,  and  the  section  sustained. 

We  agree  with  counsel  in  the  statement,  made  on  the  appli- 
cation for  reargument,  in  respect  of  a  review  of  this  judgment 
by  this  court  because  thereby  the  state  Supreme  Court  had 
decided  in  favor  of  the  validity  of  the  act  when  drawn  in 
question  as  repugnant  to  the  Constitution  of  the  United  States, 
that  ^^  the  judgment  is  not  in  shape  for  such  a  review." 

Writ  of  error  diarrmsed. 


FLETCHER  v.  BALTIMORE  AND  POTOMAC 
RAILROAD  COMPANY. 

SRBOB  TO  THE  COUBT  OF  APPEALS  OF  THE  DISTBICT  OF  OOLUHBIA. 

No.  56.    Argued  October  20,  21,  1897.  -  Decided  November  1, 1897. 

The  plaintiff  in  error  was  a  workman  employed  by  the  defendant  in  error 
at  Its  workshop  In  Washington.  Returning  from  his  day's  labor,  he 
stopped  at  the  intersection  of  South  Capitol  Street  and  Virginia  Avenue, 
to  enable  a  repair  train  to  pass  him.  It  was  and  for  a  long  time  had 
been  the  custom  of  the  railroad  company  to  allow  its  workmen,  who 
went  out  on  the  repair  train  in  the  morning,  to  bring  back  with  them  on 
their  return  in  the  evening  sticks  of  refuse  timber  for  their  individual 
use  as  firewood,  and  these  men  were  in  the  habit  of  throwing  their 
pieces  off  the  train  while  in  motion,  at  the  points  nearest  their  own  homes, 
being  cautioned  on  the  part  of  the  company  not  to  injure  any  one  in 
doing  It.  As  the  train  passed  the  plaintiff  in  error,  such  a  piece  of  refuse 
wood  was  thrown  from  it  by  one  of  the  men.  It  struck  the  ground, 
rebounded,  struck  the  plaintiff  in  error,  and  injured  him  seriously  and 
permanently.  He  sued  the  company  to  recover  damages.  After  the  plain- 
tiffs evidence  was  in  and  he  rested,  the  defendant  moved  for  a  verdict 
in  its  favor,  which  motion  was  granted.  Held,  that  this  was  error;  that 
the  question  whether  the  defendant  was  negligent  should  have  been 
submitted  to  the  jury;  and  that  it  was  for  the  jury  to  say  whether  the 
custom  on  the  part  of  the  workmen  was  known  to  the  company,  whether 
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if  known  it  was  acquiesced  in,  whether  it  was  a  dangerous  custom  from 
which  injury  should  have  been  apprehended,  and  whether  there  was  a 
failure,  on  tlie  part  of  the  defendant,  to  exercise  reasonable  care,  in 
view  of  all  the  circumstances,  to  prohibit  the  custom  and  prevent  the 
performance  of  the  act. 

The  duty  to  use  ordinary  care  and  caution  is  imposed  upon  a  railroad  com- 
pany to  the  extent  of  requiring  from  it  the  use  of  reasonable  diligence 
in  the  conduct  and  management  of  its  trains,  so  that  persons  or  prop- 
erty on  the  public  highway  shall  not  be  injured  by  a  negligent  or  dan- 
gerous act  performed  by  any  one  on  the  train,  either  a  passenger,  or  an 
employ^,  acting  outside  of  and  beyond  the  scope  of  his  employment. 

A  railroad  company  owes  a  duty  to  the  general  public,  and  to  individaaU 
who  may  be  in  the  streets  of  a  town  through  which  its  tracks  are  laid, 
to  use  reasonable  diligence  to  see  to  it  that  those  who  are  on  its  trains 
shall  not  be  guilty  of  any  act  which  might  reasonably  be  called  danger- 
ous and  liable  to  result  in  injuries  to  persons  on  the  street,  where  such 
act  could  have  been  prevented  by  the  exercise  of  reasonable  diligence 
on  the  part  of  the  company. 

If,  through  and  in  consequence  of  its  neglect  of  such  duty,  an  act  is  per- 
formed by  a  passenger  or  employ^,  which  is  one  of  a  series  of  the  same 
kind  of  acts,  and  of  which  the  company  had  knowledge  and  in  which  it 
acquiesced,  and  the  act  is  in  its  nature  dangerous,  and  a  person  lawfully 
on  the  street  is  injured  as  a  result  of  it,  the  railroad  company  is  liable. 

The  fact  that  the  custom  had  existed  for  some  time  without  any  injuries 
having  been  received  by  any  one  is  not  a  legal  bar  to  the  liability  of 
the  company. 

The  case  is  stated  in  the  opinion. 

Mr.  FranMin  H.  Mackey  for  plaintiff  in  error. 

Mr.  William  Henry  Dennis  for  defendant  in  error.  JUr. 
Enoch  Totten  was  on  his  brief. 

Mb.  Justiob  Peokham  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  plaintiff  in  error  to  recover 
damages  from  the  defendant  corporation,  for  personal  injuries 
which  he  alleged  he  received  by  reason  of  the  negligence  of 
its  agents  and  servants. 

The  evidence  given  upon  the  trial  upon  the  part  of  the 
plaintiff  tended  to  show  that  on  or  about  the  16th  day  of 
May,  1890,  the  defendant  was  a  railroad  corporation  doing 
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business  in  the  District  of  Columbia,  and  that  on  the  day 
above  mentioned,  at  the  city  of  Washington  in  that  District, 
the  plaintiff  was  in  the  employment  of  the  defendant  and  had 
been  working  at  its  workshop ;  that  he  had  finished  his  work 
for  the  day  at  about  a  quarter  of  six  in  the  evening,  and  leav- 
ing the  shop  had  started  for  his  home.  When  he  reached  the 
intersection  of  South  Capitol  Street  and  Virginia  Avenue  he 
stopped  for  a  moment,  and  while  standing  on  the  pavement 
on  the  south  side  of  the  railway  track,  which  was  in  the 
middle  of  Virginia  Avenue,  a  repair  train  of  the  defendant 
corporation  passed  by  him  on  its  return  fr6m  work  for  the 
day.  Some  of  the  testimony  showed  that  the  train  was  pass- 
ing at  the  rate  of  twenty  miles  an  hour,  while  other  testimony 
showed  a  much  less  rate  of  speed.  As  the  train  passed  the 
plaintiff  one  of  the  workmen  on  board  threw  from  the  car  on 
which  he  was  standing  a  stick  of  bridge  timber  about  six 
inches  square  and  about  six  feet  long.  It  struck  the  ground 
and  rebounded,  striking  the  plaintiff  and  seriously  and  per- 
manently injuring  him.  The  defendant  had  been  in  the  daily 
habit  for  several  years  of  running  out  of  Washington  and 
Alexandria  a  repair  train  of  open  flat  cars  loaded  with  its  em- 
ploy^, and  the  train  returned  every  evening  about  six  o'clock 
and  brought  the  workmen  back  to  their  homes.  These  men 
were  allowed  the  privilege  of  bringing  back  with  them,  for 
their  own  individual  use  for  firewood,  sticks  of  refuse  timber 
left  over  from  their  work  after  repairing  the  road,  such  as  old 
pieces  of  bridge  timber,  cross-ties,  etc.  It  was  the  constant 
habit  of  the  men  during  all  these  years  to  throw  off  these 
pieces  of  firewood  while  the  train  was  in  motion  at  such 
points  on  the  road  as  were  nearest  their  homes,  where  the 
wood  was  picked  up  and  carried  off  by  some  of  the  members 
of  their  families  or  other  person  waiting  there  for  it.  The 
only  caution  given  the  men  on  the  part  of  the  servants  or 
agents  of  the  company  was  that  they  should  be  careful  not  to 
hurt  any  one  in  throwing  the  wood  off.  The  foreman  of  the 
gang  was  the  man  who  usually  gave  such  instruction. 

This  evidence  having  been  given,  the  plaintiff  rested,  and 
the  defendant  then  moved  for  the  direction  of  a  verdict  in  its 
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favor,  which  motion  was  granted,  and  the  judgment  entered 
on  the  verdict  having  been  affirmed  by  the  Court  of  Appeals, 
6  App.  D.  C.  385,  is  now  before  us  for  review. 

In  this  ruling  of  the  courts  below  we  think  there  was  error. 

We  are  not  called  upon  to  say  that  the  defendant  was  in 
fact  guilty  of  negligence.  The  courts  below  have  held  as 
matter  of  law  that  the  company  was  not  liable,  and  hence  a 
verdict  in  its  favor  was  directed.  On  the  contrary,  we  think 
the  question  whether  the  defendant  was  negligent  was  one 
which  should  have  been  submitted  to  the  jury. 

The  plaintiff  at  the  time  of  the  accident  had  finished  his 
employment  for  the  day,  and  had  left  the  workshop  and 
grounds  of  the  defendant,  and  was  moving  along  a  public 
highway  in  the  city  with  the  same  rights  as  any  other  citizen 
would  have.  The  liability  of  the  defendant  to  the  plaintiff 
for  the  act  in  question  is  not  to  be  gauged  by  the  law  appli- 
cable to  fellow-servants,  where  the  negligence  of  one  fellow- 
servant  by  which  another  is  injured  imposes  no  liability  upon 
the  common  employer.  The  facts  existing  at  the  time  of  the 
happening  of  this  accident  do  not  bring  it  within  this  rule. 
A  railroad  company  is  bound  to  use  ordinary  care  and  caution 
to  avoid  injuring  persons  or  property  which  may  be  near  its 
track.  This  is  elementary.  Shearman  &  Redfield  on  Negli- 
gence, (3d  ed.)  §  477  and  cases  cited  in  notes.  The  duty  to 
use  ordinary  care  and  caution  is  imposed,  as  we  think,  upon 
the  company  to  the  extent  of  requiring  from  it  the  use  of 
reasonable  diligence  in  the  conduct  and  management  of  its 
trains,  so  that  persons  or  property  on  the  public  highway 
shall  not  be  injured  by  a  negligent  or  dangerous  act  per- 
formed by  any  one  on  the  train,  either  a  passenger  or  an 
employ^  acting  outside  and  beyond  the  scope  of  his  employ- 
ment. The  company  does  not  insure  against  the  performance 
of  such  an  act,  but  it  rests  under  an  obligation  to  use  reason- 
able diligence  to  prevent  its  occurrence.  An  act  of  such  a 
nature,  either  by  a  passenger  or  by  an  employ^  outside  the 
scope  of  his  duties  and  employment,  is  not  to  be  presumed, 
and  therefore  negligence  on  the  part  of  the  company  in  fail- 
ing to  prevent  the  act  could  not  probably  be  shown  by  proof 
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of  a  single  act  of  that  kind,  even  though  damage  resulted^ 
where  there  was  nothing  to  show  the  company  had  any 
reason  to  suppose  the  act  would  be  committed.  Negligence 
on  the  part  of  the  company  is  the  basis  of  its  liability,  and 
the  mere  failure  to  prevent  a  single  and  dangerous  act,  as 
above  stated,  would  not  prove  its  existence.  The  persons  on 
this  train  were  employes,  in  fact,  and  were  being  transported 
to  their  homes  by  the  company,  which  had,  during  the  time 
of  such  transportation,  full  control  over  their  actions.  Whether 
or  not  they  were  through  with  their  work  is  not  material. 

If  the  act  on  the  car  were  such  as  to  permit  the  jury  to  find 
that  it  was  one  from  which,  as  a  result,  injury  to  a  person  on 
the  street  might  reasonably  be  feared,  and  if  acts  of  a  like 
nature  had  been  and  were  habitually  performed  by  those  upon 
the  car  to  the  knowledge  of  the  agents  or  servants  of  the  de- 
fendant,  who  with  such  knowledge  permitted  their  continu- 
ance, then  in  such  case  the  jury  might  find  the  defendant 
guilty  of  negligence  in  having  permitted  the  act  and  liable 
for  the  injury  resulting  therefrom,  notwithstanding  the  act 
was  that  of  an  employ 6  and  beyond  the  scope  of  his  employ- 
ment and  totally  disconnected  therewith.  Knowledge  on  the 
part  of  the  defendant,  through  its  agents  or  servants,  that 
passengers  or  employ^  upon  its  trains  were  in  the  habit  of 
throwing  out  of  the  windows  newspapers,  or  other  light 
articles,  not  in  their  nature  dangerous,  would  not  render  the 
company  liable  on  the  ground  of  negligence,  although  on 
some  one  occasion  an  individual  might  be  injured  by  such  act. 
The  result  in  that  case  would  be  so  unexpected,  so  extraordi- 
nary and  so  unnatural  that  a  failure  to  prevent  the  custom  could 
not  be  said  to  be  negligence.  But  if  a  passenger  upon  a  train 
or  an  employ^  of  the  company  upon  one  of  its  cars  should 
supply  himself  with  a  quantity  of  stones  for  the  purpose  of 
throwing  them  oflf  the  train  as  it  passed  through  a  city,  can 
it  be  possible  that  under  such  circumstances,  if  this  intended 
use  of  the  stones  came  to  the  knowledge  of  those  who  had 
the  conduct  of  the  train,  it  would  not  be  their  duty  to  prevent 
the  act  ?  And  would  it  be  any  answer  for  the  company,  when 
charged  with  negligence  in  knowingly  or  negligently  permit- 
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ting  such  passenger  or  employ6  to  throw  the  stones,  to  say 
that  the  person  throwing  them  was  a  passenger,  or,  if  an  em- 
ploy6,  that  he  had  completed  his  work  for  the  day  and  was 
being  transported  to  his  home  on  the  car  of  the  company,  and 
that  the  act  was  without  the  scope  of  his  employment  ?  Surely 
not.  It  is  not  a  question  of  scope  of  employment  or  that  the 
act  of  the  individual  is  performed  by  one  who  has  ceased  for 
the  time  being  to  be  in  the  employment  of  the  company.  The 
question  is,  does  the  company  owe  any  duty  whatever  to  the 
general  public,  or,  in  other  words,  to  individuals  who  may  be 
in  the  streets  through  which  its  railroad  tracks  are  laid,  to  use 
reasonable  diligence  to  see  to  it  that  those  who  are  on  its  trains 
shall  not  be  guilty  of  any  act  which  might  reasonably  be  called 
dangerous  and  liable  to  result  in  injuries  to  persons  on  the 
street,  where  such  act  could  by  the  exercise  of  reasonable 
diligence  on  the  part  of  the  company  have  been  prevented! 
We  think  the  company  does  owe  such  a  duty,  and  if  through 
and  in  consequence  of  its  neglect  of  that  duty  an  act  is  per- 
formed by  a  passenger  or  employ^  which  is  one  of  a  series  of 
the  same  kind  of  act  and  which  the  company  had  knowledge 
of  and  had  acquiesced  in,  and  if  the  act  be  in  its  nature  a 
dangerous  one,  and  a  person  lawfully  on  the  street  is  injured 
as  a  result  of  such  an  act,  the  company  is  liable.  Any  other 
rule  would  in  our  opinion  be  most  disastrous,  and  would  be 
founded  upon  no  sound  principle. 

We  feel  quite  clear  that,  from  the  evidence  in  this  case,  it 
was  for  the  jury  to  say  whether  the  custom  was  sufficiently 
proved,  and  whether  the  act  was  of  a  nature  from  which  in- 
jury to  a  peraon  on  the  street  might  reasonably  be  expected, 
and  also  whether  such  acts  had  theretofore  been  performed 
with  the  knowledge  and  consent  of  the  agents  and  servants 
of  the  defendant,  and  whether  the  company  was  guilty  of  an 
omission  of  the  duty  which  it  owed  to  the  plaintiff  as  one 
of  the  public,  lawfully  using  the  street  where  the  track  was. 
We  do  not  say  that  the  jury  should  be  instructed  to  find  that 
the  defendant  was  guilty  of  negligence  in  case  they  found 
from  the  evidence  that  this  custom  was  known  to  its  officers 
or  agents,  but  we  do  say  that  the  custom  being  known. 
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whether  it  was  negligence  or  not  for  the  company  to  permit 
it  under  all  the  circumstances,  was  a  question  to  be  decided 
by  the  jury  and  not  by  the  court.  The  company  of  course  is 
not  an  insurer  of  the  safety  of  the  public  iu  the  highway  along 
or  near  which  its  road  may  run,  but  it  is  bound,  as  we  have 
stated,  to  use  reasonable  diligence  to  see  to  it  that  no  danger- 
ous acts  which  may  result  in  injury  to  persons  lawfully  on 
the  highway  shall  be  committed  by  persons  who  are  on  its 
trains,  whether  as  passengers  or  employes.  If  it  neglect 
that  duty,  then  there  is  a  liability  on  its  part  to  respond  in 
damages  for  the  injury  resulting  from  that  neglect. 

The  fact  that  this  custom  had  existed  for  some  time  with- 
out any  injuries  having  been  received  by  any  one  is  not  a 
legal  bar  to  the  liability.  It  may  be  addressed  to  the  jury 
as  an  argument  upon  the  question  whether  the  act  was  in  its 
nature  dangerous,  and  whether  under  all  the  circumstances 
the  company  was  guilty  of  any  negligence  in  permitting  its 
continuance ;  but  if  the  character  of  the  act  complained  of  is 
such  that  a  jury  might  upon  the  evidence  fairly  say  that 
injury  to  others  might  reasonably  be  apprehended,  the  fact 
that  none  such  had  theretofore  occurred  is  not  an  answer 
as  matter  of  law  to  the  charge  of  negligence  in  continuously 
permitting  acts  of  that  nature.  As  against  the  contention 
that  this  act  was  not  in  its  nature  dangerous  it  might  be 
urged  to  the  jury  that  the  caution  given  to  be  careful  showed 
that  there  might  be  danger  in  the  performance  of  the  act 
itself.    It  would  be  for  the  jury  to  answer  the  question. 

We  are  not  able  to  see  the  bearing  upon  this  case  of  the 
case  of  Waltofi  v.  N'ew  York  Central  Sleeping  Gar  Co,^  139 
Mass.  556.  In  that  case  there  was  but  a  single  act,  that  of 
throwing  the  bundle  from  the  train  by  the  porter  of  the 
parlor  car  ;  there  was  no  evidence  that  any  officer  of  the  com- 
pany on  the  train  had  the  least  reason  to  suppose  the  porter 
intended  to  do  the  act  or  that  it  had  been  habitually  done 
before  ;  no  evidence  of  any  custom  known  to  the  defendant 
by  which  at  that  or  any  other  particular  point  the  porter  of 
the  car  habitually  and  frequently  threw  bundles  from  the 
moving  train.    Acquiescence  on  the  part  of  the  defendant 
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after  knowledge  of  the  custom  could  not  from  the  one  act 
be  imputed  to  it.  Very  probably,  a  single  act  so  performed 
by  the  porter  without  the  knowledge  or  assent  of  the  defend- 
ant —  performed  for  his  own  purposes  and  not  in  the  scope 
of  his  employment,  unexpected  and  wholly  disconnected  from 
his  duties  —  would  not  render  the  defendant  liable  for  the 
injuries  resulting  to  a  third  person  from  such  act.  If,  how- 
ever, it  had  been  proven  in  that  case  that  it  was  the  custom 
on  the  part  of  the  porters  on  that  car  to  throw  these  bundles 
off  while  the  train  was  in  motion,  and  that  this  custom  was 
known  to  the  officers  of  the  company,  and  was  permitted  by 
them,  with  the  simple  injunction  that  the  porters  should  take 
care  and  not  hurt  anybody,  and  if  the  jury  found  that  the  act 
was  one  dangerous  in  its  nature,  we  think  there  is  no  doubt 
that  the  defendant  would  be  liable  for  the  injuries  resulting 
from  any  one  of  such  acts. 

The  trial  court  in  the  case  cited,  while  holding  the  defend- 
ant not  responsible,  said :  "  The  defendant  is  not  responsible 
if  the  injury  to  the  plaintiflf  was  done  by  Maxwell,  the  servant 
of  the  defendant,  without  the  authority  of  the  defendant,  and 
not  for  the  purpose  of  executing  the  defendant's  orders  or 
^'--^  doing  the  defendant's  work,  and  not  while  acting  as  such 

servant  in  the  scope  of  his  employment."  The  important 
point  was,  it  is  to  be  observed,  that  the  act  of  Maxwell, 
although  the  servant  of  the  defendant,  was  without  its  au- 
thority, knowledge  or  acquiescence.  In  this  case,  upon  the 
evidence  submitted,  the  jury  might  be  asked  to  infer  knowl- 
edge  on  the  part  of  the  defendant  of  the  existence  of  the 
custom  and  acquiescence  on  its  part  in  such  custom,  and  that 
therefore  the  acts  of  the  individuals  in  throwing  the  timber 
were  acts  which  were  performed  with  the  authority  of  the 
defendant.  The  act  would  be  performed  with  the  authority 
of  the  defendant,  if,  being  aware  of  the  custom,  the  defend- 
ant or  its  agents  permitted  such  acts  and  made  no  effort  to 
prevent  their  performance  and  issued  no  orders  forbidding 
them.  If  the  jury  should  also  find  that  the  act  was  one  of 
a  dangerous  nature,  from  which  injury  to  an  individual  on 
the  roadside  might  reasonably  be  expected,  then  the  jury 
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might  find  the  defendant  guilty  of  a  neglect  of  duty  in  per- 
mitting its  performance. 

We  do  not  think  the  case  of  Snow  v.  Fitchhurg  Railroad^ 
136  Mass.  552,  can  be  distinguished  from  this  case  by  reason 
of  the  simple  fact  that  the  person  injured  was  a  passenger 
who  was  at  the  station  and  upon  the  platform  where  the 
mail  bag  was  thrown.  It  may  be  true  the  defendant  owes 
a  higher  duty  to  its  passengers,  in  the  shape  of  a  greater 
degree  of  care,  than  it  does  to  the  public  generally,  but  it  is 
a  question  only  of  degree.  It  owes  a  duty  to  the  public  not 
to  injure  any  one  negligently,  and  the  facts  in  this  case  make 
it  a  question  for  the  jury  to  say  whether  it  has  not  been 
guilty  of  negligence  resulting  in  plaintiffs  injury. 

Considerable  stress  was  laid  upon  the  case  of  Walker  v. 
Sannihal  <&  St.  Joseph  Railroad^  121  Missouri,  575,  as  an 
authority  against  the  principle  which  we  have  above  referred 
to.  We  have  examined  that  case  and  regard  the  facts  therein 
set  forth  as  so  materially  different  that  the  case  cannot  be 
regarded  as  opposed  to  the  views  we  have  stated.  The  bag- 
gagemaster  in  gratuitously  taking  in  his  car  the  drills  (not 
properly  baggage)  which  he  threw  out  at  the  station  as  he 
passed  through,  was  held  not  to  have  been  acting  within  the 
scope  of  his  employment,  and  as  there  was  no  proof  of  knowl- 
.edge  on  the  part  of  the  railroad  authorities,  it  was  held  that 
the  railroad  company  was  not  responsible  for  this  act  of  the 
baggagemaster  not  done  in  the  scope  of  his  employment  and 
of  which  they  had  no  notice.  It  is  stated  in  the  opinion  that 
the  trainmaster,  the  superintendent  of  the  defendant  and  also 
the  general  agent  were  all  ignorant  that  the  drills  were  being 
carried  by  the  baggageman  on  the  passenger  train,  and,  in 
speaking  of  the  act  and  the  arrangement  under  which  it  was 
performed,  the  court  said  :  "  The  arrangement  seems  to  have 
been  one  between  plaintiff  for  the  lime  company  and  James, 
the  train  baggageman,  with  reference  to  something  not  in 
the  line  of  his  employment,  and  of  which  his  employer  had 
no  knowledge  and  gave  no  consent." 

Upon  the  whole,  we  think  it  was  a  question  for  the  jury  to 
say  whether  the  custom  was  proved ;  whether,  if  proved,  it 
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was  known  to  and  acquiesced  in  by  those  in  charge  of  the 
train  as  servants  of  the  company ;  whether  it  was  a  danger- 
ous act,  from  which  injury  to  a  person  on  the  street  might 
reasonably  be  apprehended,  and  if  so,  whether  there  was  a 
failure  on  the  part  of  the  defendant  to  exercise  reasonable 
care,  in  view  of  all  the  circumstances,  to  prohibit  the  custom 
and  prevent  the  performance  of  the  act. 

For  these  reasons  we  are  of  the  opinion  that  the  judgment 
should  be 

Reversed  J  and  the  cause  remanded  to  the  Court  of  Appeals 
of  the  District  of  Columbia^  with  directions  to  reverse  the 
judgment  of  the  Supreme  Court  of  the  District  of  Colum- 
hia  cmd  to  remand  the  case  to  that  court  with  directions 
to  grant  a  new  trial. 


INTERSTATE  COMMERCE  COMMISSION  v.  ALA- 
BAMA MIDLAND  RAILWAY  COMPANY. 

APPBAL  FBOM  THE  OIBOUIT  OOUBT  OF  APPEALS   FOB  THE  FIFTH 

ciBcurr. 

No.  SOS.    Arrned  March  13, 15, 16, 1897.  —  D«oided  Noyember  8, 1897. 

Cincinnati,  New  Orleans  A  Texas  Pacific  Railway  v.  Interstate  Commerce  Com- 
missioji,  162  U.  S.  184,  and  Interstate  Commerce  Commission  v.  Cincinnatij 
New  Orleans  <fc  Texas  Pacific  Railway  Company^  167  U.  S.  479,  adhered  to, 
to  the  points  that  Congress  has  not  conferred  upon  the  Interstate  Com-  i 
merce  Commission  the  legislative  power  of  prescribing  rates,  either! 
maximum,  or  minimum,  or  absolute;  and  that,  as  it  did  not  give  the) 
express  power  to  the  Commission,  it  did  not  intend  to  secure  the  same 
result  indirectly  by  empowering  that  tribunal,  after  having  determined 
what,  in  reference  to  the  past,  were  reasonable  and  Just  rates,  to  obtain 
from  the  courts  a  peremptory  order  that  in  the  future  the  railroad  com- 
panies should  follow  the  rates  thus  determined  to  have  been  in  the  past 
reasonable  and  just. 

Competition  is  one  of  the  most  obvious  and  effective  circumstances  that^ 
make  the  conditions,  under  which  a  long  and  short  haul  is  performed 
substantially  dissimilar,  and  as  such  must  have  been  in  the  contempUt- 
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tion  of  Congress  in  the  passage  of  the  act  to  regulate  commerce.    This 
is  no  longer  an  open  question  in  this  court 

The  conclusion  which  the  court  reached  in  Interstate  Commerce  Commission 
V.  Baltimore  <6  Ohio  Railroad,  146  U.  S.  263,  and  Wight  v.  United  States, 
167  U.  S.  512,  that  in  applying  the  provisions  of  §§  3,  4  of  the  Interstate 
Commerce  Act  of  February  4,  1887,  c.  104,  24  Stat  879,  making  it  un- 
lawful for  common  carriers  to  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular  person  or  locality,  or  to  charge 
or  receive  any  greater  compensation  in  the  aggregate  for  the  transporta- 
tion of  passengers  or  of  like  kind  of  property,  under  substantially  simi- 
lar circumstances  and  conditions,  for  a  shorter  than  for  a  longer  distance 
over  the  same  line  in  the  same  direction,  competition  which  affects  rates 
is  one  of  the  matters  to  be  considered,  is  not  applicable  to  the  second 
section  of  the  act. 

The  purpose  of  the  second  section  of  that  act  is  to  enforce  equality  between 
shippers  over  the  same  line,  and  to  prohibit  any  rebate  or  other  device 
by  which  two  shippers,  shipping  over  the  same  line,  the  same  distance, 
under  the  same  circumstances  of  carriage,  are  compelled  to  pay  different 
prices  therefor,  and  it  was  held  in  Wight  v.  United  States,  167  U.  S.  612, 
that  the  phrase  *'  under  substantially  similar  circumstances  and  condiA 
tions/*  as  used  in  the  second  section,  refers  to  the  matter  of  carriage,! 
and  does  not  include  competition  between  rival  routes. 

This  view  is  not  open  to  the  criticism  that  different  meanings  are  attributed\ 
to  the  same  words  when  found  in  different  sections  of  the  act ;  for,  as  ^ 
the  purposes  of  the  several  sections  are  different,  the  phrase  under  con- 
sideration must  be  read,  in  the  second  section,  as  restricted  to  the  case 
of  shippers  over  the  same  road,  thus  leaving  no  room  for  the  operation 
of  competition,  but  in  the  other  sections,  which  cover  the  entire  tract  of 
interstate  and  foreign  commerce,  a  meaning  must  be  given  to  the  phrase 
wide  enough  to  include  all  the  facts  that  have  a  legitimate  bearing  on 
the  situation  —  among  which  is  the  fact  of  competition  when  it  affects 
rates. 

The  mere  fact  of  competition,  no  matter  what  its  character  or  extent,  does 
not  necessarily  relieve  the  carrier  from  the  restraints  of  the  third  and 
fourth  sections ;  but  these  sections  are  not  so  stringent  and  imperative 
as  to  exclude  in  all  cases  the  patter  of  competition  from  consideration 
In  determining  the  questions  of  **  undue  or  unreasonable  preference  or 
advantage,"  or  what  are  **  substantially  similar  circumstances  and  con- 
ditions." The  competition  may  in  some  cases  be  such,  as,  having  due 
regard  to  the  interests  of  the  public  and  of  the  carrier,  ought  justly  to 
have  effect  upon  the  rates,  and  in  such  cases  there  is  no  absolute  rule 
which  prevents  the  Commission  or  the  courts  from  taking  that  matter 
into  consideration. 
The  conclusions  of  the  court  on  this  branch  of  the  case  are:  (1)  that  com- 
petition between  rival  routes  is  one  of  the  matters  which  may  lawfully 
be  considered  in  making  rates  for  interstate  commerce;  and  (2)  that 
substantial  dissimilarity  of  circumstances  and  conditions  may  justify 
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common  carriers  in  charging  greater  compensation  for  the  transporta- ) 
tion  of  like  kinds  of  property  for  a  shorter  tlian  for  a  longer  distance/ 
over  the  same  line,  in  sach  commerce. 

Whether,  in  particular  instances,  there  has  been  an  nndne  or  unreasonable 
prejudice  or  preference,  or  whether  the  circumstances  and  conditions 
of  the  carriage  have  been  substantially  similar  or  otherwise,  are  ques- 
tions of  fact  depending  on  the  matters  proved  in  each  case. 

The  Circuit  Court  had  jurisdiction  to  review  the  finding  of  the  Interstate  f 
Commerce  Commission  on  these  questions  of  fSl^t,  giving  effect  to  those  / 
findings  as  prima  facie  evidence  of  the  matters  therein  stated;  and  this ' 
court  is  not  convinced  that  the  courts  below  erred  in  their  estimate  of 
the  evidence,  and  perceives  no  error  in  the  principles  of  law  on  which 
they  proceeded  in  its  application. 

On  the  27th  day  of  June,  1892,  the  Board  of  Trade  of  Troy, 
Alabama,  filed  a  complaint  before  the  Interstate  Commerce 
Commission  at  Washington,  D.  C,  against  the  Alabama  Mid- 
land Kailway  Company  and  the  Georgia  Central  Bailroad 
Company  and  their  connections,  claiming  that  in  the  rates 
charged  for  transportation  of  property  by  the  railroad  com- 
panies mentioned  and  their  connecting  lines  there  was  a  dis- 
crimination against  the  town  of  Troy,  in  violation  of  the 
terms  and  provisions  of  the  Interstate  Commerce  Act  of  Con- 
gress of  1887. 

The  general  ground  of  complaint  was,  that  Troy  being  in 
active  competition  for  busings  with  Montgomery,  the  de- 
fendant lines  of  railway  unjustly  discriminated  in  their  rates 
against  the  former,  and  gave  the  latter  an  undue  preference 
or  advantage  in  respect  to  certain  commodities  and  classes 
of  traflBc.  The  specific  charges  insisted  on  at  the  hearing, 
and  to  which  the  testimony  related,  were: 

1.  That  the  Alabama  Midland  Eailway  and  the  defendant 
roads  forming  lines  with  it  from  Baltimore,  New  York  and 
the  East  to  Troy  and  Montgomery  charged  and  collected  a 
higher  rate  of  shipments  of  class  goods  from  those  cities  to 
Troy  than  on  such  shipments  through  Troy  to  Montgomery ; 
the  latter  being  the  longer  distance  point  by  fifty-two  miles, 

2.  That  the  Alabama  Midland  Railway  and  Georgia  Cen- 
tral Bailroad  and  their  connections  unjustly  discriminated 
against  Troy  and  in  favor  ^of  Montgomery  in  charging  and 
collecting  $3.22  per  ton  to  Troy  on  phosphate  rock  shipped 
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from  the  South  Carolina  and  Florida  fields  and  only  $3.00 
per  ton  on  such  shipments  to  Montgomery,  the  longer  distance 
point  by  both  of  said  roads;  and  that  all  phosphate  rock 
carried  from  said  fields  to  Montgomery  over  the  road  of  the 
Alabama  Midland  had  to  be  hauled  through  Troy. 

3.  That  the  rates  on  cotton,  as  established  by  said  two 
roads  and  their  connections,  on  shipments  to  the  Atlantic 
seaports,  Brunswick,  Savannah  and  Charleston,  unjustly  dis- 
criminated against  Troy  and  in  favor  of  Montgomery,  in  that 
the  rate  per  hundred  pounds  from  Troy  is  forty-seven  cents, 
and  that  from  Montgomery,  the  longer  distance  point,  is 
only  forty  cents,  and  that  such  shipments  from  Montgomery 
over  the  road  of  the  Alabama  Midland  had  to  pass  through 
Troy. 

4.  That  on  shipments  for  export  from  Montgomery  and 
other  points,  within  the  so  called  "  jurisdiction  "  of  the  South- 
ern Railway  and  Steamship  Association  to  the  Atlantic  sea- 
ports, Brunswick,  Savannah,  Charleston,  West  Point  and 
Norfolk,  a  lower  rate  was  charged  than  the  regular  published 
tariff  rate  to  such  seaports,  and  that  Montgomery  and  such 
other  points  were  allowed  by  the  rules  of  said  association  to 
ship  through  to  Liverpool  via  any  of  these  seaports  at  the 
lowest  through  rates  on  the  day  of  shipment,  which  might  be 
less  than  the  sum  of  the  regular  published  rail  rate  and  the 
ocean  rate  via  the  port  of  shipment ;  that  this  reduction  was 
taken  from  the  published  tariff  rail  rate  to  the  port  of  ship- 
ment ;  that,  this  privilege  being  denied  to  Troy,  was  an  unjust 
discrimination  against  that  town  in  favor  of  Montgomery  and 
such  other  favored  cities,  and  that  it  was  also  a  discrimination 
against  shipments  which  terminate  at  such  seaports  in  favor 
of  shipments  for  export. 

5.  That  Troy  was  unjustly  discriminated  against  in  being 
charged  on  shipments  of  cotton  via  Montgomery  to  New 
Orleans  the  full  local  rate  to  Montgomery  by  both  the  Ala- 
bama Midland  and  Georgia  Central. 

6.  That  the  rates  on  "  class  "  goods  from  Western  and  North- 
western points,  established  by  the  defendants  forming  lines 
from  those  points  to  Troy,  were  relatively  unjust  and  dis- 
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criminatory  as  against  Troy  when  compared  with  the  rates 
over  such  lines  to  Montgomery  and  Columbus. 

The  Commission,  having  heard  this  complaint  on  the  evi- 
dence theretofore  taken,  ordered,  on  the  15th  day  of  August, 
1893,  the  roads  participating  in  the  traflBc  involved  in  this 
case  "  to  cease  and  desist "  from  charging,  demanding,  collect- 
ing or  receiving  any  greater  compensation  in  the  aggregate 
for  services  rendered  in  such  transportation  than  is  specified, 
as  follows,  to  wit : 

1.  On  class  goods  shipped  from  Louisville,  Kentucky ;  Saint 
Louis,  Missouri,  or  Cincinnati,  Ohio,  to  Troy  aforesaid,  no 
higher  rate  of  charge  than  is  now  charged  and  collected  on 
such  shipments  to  Columbus,  Georgia,  and  Eufaula,  Alabama. 

2.  On  shipments  of  cotton  from  Troy  aforesaid  through 
Montgomery,  Alabama,  to  New  Orleans,  Louisiana,  no  higher 
rate  of  charge  than  fifty  cents  per  hundred  pounds. 

3.  On  shipments  of  cotton  from  Troy  aforesaid  for  export 
through  the  Atlantic  seaports,  to  wit,  Brunswick,  Savannah, 
Charleston,  West  Point  or  Norfolk,  no  higher  rate  of  charge 
to  these  ports  than  is  charged  and  collected  on  such  shipments 
from  Montgomery  aforesaid. 

4.  On  shipments  of  cotton  from  Troy  aforesaid  to  the  ports 
of  Brunswick,  Savannah  or  Charleston,  no  higher  rate  of 
charge  than  is  charged  and  collected  on  such  shipments  from 
Montgomery  aforesaid  through  Troy  to  said  ports. 

5.  On  shipments  of  class  goods  from  New  York,  Baltimore 
or  other  Northeastern  points  to  Troy  aforesaid,  no  higher  rate 
of  charge  than  is  charged  and  collected  on  such  shipments 
through  Troy  to  Montgomery  aforesaid. 

6.  On  shipments  of  phosphate  rock  from  South  Carolina 
and  Florida  fields  to  Troy  aforesaid,  no  higher  rate  of  charge 
than  is  charged  and  collected  on  such  shipments  through  Troy 
to  Montgomery  aforesaid. 

The  defendants  having  failed  to  heed  these  orders,  the  Com- 
mission thereupon  filed  this  bill  of  complaint  in  the  Circuit 
Court  of  the  United  States  for  the  Middle  District  of  Ala- 
bama, in  equity,  to  compel  obedience  to  the  same.  On  the 
hearing  in  said  court  the  bill  of  complaint  was  dismissed,  and 
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complainant,  the  Interstate  Commerce  Commission,  appealed 
the  cause  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Judicial  Circuit,  at  New  Orleans,  Louisiana.  And, 
thereupon,  in  said  last-named  court,  on  the  2d  day  of  June, 
1896,  the  decree  of  the  said  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Alabama  was  in  all  things 
duly  affirmed;  and  from  this  judgment  and  decree  the  appel- 
lant appealed  to  this  court. 

Mr.  L,  A.  Shaver  and  J/r.  Assistcmt  Attorney  General 
Whitney  for  appellant. 

Mr.  Oeorge  F,  Edmunds^  on  behalf  of  the  appellant,  on  the 
question  of  the  jurisdictional  power  of  the  Interstate  Com- 
merce Commission  to  make  the  order  it  did  in  this  case,  that 
the  charge  exacted  by  the  carriers  in  respect  of  the  particular 
goods  in  question  should .  not  exceed  a  certain  named  sum 
which  the  Commission,  upon  complaint,  answers,  issues,  proofs 
and  hearing,  found  to  be  reasonable  and  just,  filed  the  follow- 
ing brief. 

I.  It  is  submitted  with  respectful  confidence  that  the  inter- 
state commerce  law  is  in  all  its  civil  aspects  a  remedial  one. 

At  the  time  of  its  passage  the  railway  carriers  were  the 
absolute  and  irresponsible  masters  of  all  interstate  commerce. 
The  several  States,  in  trying  to  break  up,  or  at  least  to  miti- 
gate, the  unjust  tyranny  of  these  great  corporations  and  com- 
binations that  held  the  largest  part  of  the  intercourse  of  the. 
people  in  their  grasp  (and  which  in  many  instances  undertook 
to  control  political  as  well  as  commercial  affairs),  found  them- 
selves baffled,  and  practically  defeated  in  their  eflforts  by  the 
national  constitutional  provision  that  only  Congress  could 
regulate  interstate  commerce.  In  this  state  of  affairs,  and  to 
redress  such  enormous  grievances,  the  Interstate  Commerce 
Act  was  passed  for  the  intended  benefit  of  the  whole  body  of 
the  citizens  of  the  Republic  having  a  common  grievance  and 
a  common  interest  in  the  vast  commercial  intercourse  between 
all  the  States.  This  legislation  was,  therefore,  in  the  very 
highest  sense,  and  to  the  last  degree,  remedial. 
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II.  Being  thus  remedial,  the  statute  ought  to  be  construed 
liberally  to  the  attainment  of  the  ends  in  view.  Instead  of 
being  given  the  narrowest  possible  application  and  construc- 
tion, it  should,  it  is  humbly  submitted,  be  applied  and  con- 
strued by  the  judiciary  in  the  largest  latitude  fairly  consistent 
with  its  language.  It  ought  not  to  be  frittered  away  by  the 
refinements  of  criticism,  or  made  ineffectual  because  it  does 
not  possess  all  the  inclusive  and  exclusive  qualities  of  a  plea 
in  abatement,  and  may  not  be  "  certain  to  a  certain  intent  in 
every  particular."  It  is,  perhaps,  questionable  taste  for  the 
bar  to  cite  authority  for  this  proposition,  but  it  may  be  per- 
mitted to  refer  t^o  a  few  of  the  vast  number  of  the  authorities 
on  the  subject.  Wilkinson  v.  Ldandy  2  Pet.  627 ;  Silver  v. 
Laddj  7  Wall.  219;  Beastmi  v.  Farmers'  Bank,  12  Pet.  102; 
Vnited  States  v.  Bank  of  North  Carolina,  6  Pet.  29;  Bank 
of  United  States  v.  Lee,  13  Pet.  107 ;  Broom's  Legal  Maxims, 
5th  Am.  ed.  (3d  London  ed.)  80. 

III.  But  the  contention  on  the  other  side  is  that,  while  the 
Commission  has  power  to  decide  what  shall  not  be  done,  it 
has  no  power  in  the  very  same  case  to  do  complete  justice  by 
declaring  what  shall  be  done  by  the  carriers  in  the  given  mat- 
ter. We  may  well  quote  here  the  language  of  Broom's  Legal 
Maxims  :  ^^  Again,  in  construing  an  act  of  Parliament,  it  is  a 
settled  rule  of  construction  that  cases  out  of  the  letter  of  the 
statute,  yet  within  the  same  mischief  or  cause  of  the  making, 
thereafter  shall  be  within  the  remedy  thereby  provided ;  and, 
accordingly,  it  is  laid  down  that  for  the  sure  and  true  inter- 
pretation of  all  statutes  (be  they  penal  or  beneficial,  restrictive 
or  enlarging  of  the  common  law)  four  things  must  be  consid- 
ered :  (1st)  What  was  the  common  law  before  the  making  of 
the  act ;  (2d)  What  was  the  mischief  for  which  the  common 
law  did  not  provide ;  (3d)  What  remedy  has  been  appointed 
by  the  legislature  for  such  mischief ;  and  (4th)  The  true  rea- 
son of  the  remedy.  And  then  the  duty  of  the  judges  is  to 
put  such  a  construction  upon  the  statute  as  shall  suppress  the 
mischief  and  advance  the  remedy  —  to  suppress  the  subtle 
inventions  and  evasions  for  continuing  the  mischief  pro  prir 
vato  commodo,  and  to  add  force  and  life  to  the  cure  and 
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remedy  according  to  the  true  intent  of  the  makers  of  the  act, 
pro  bono  publico.  In  expounding  remedial  laws,  then,  the 
courts  will  extend  the  remedy  so ;  far  as  the  words  will 
admit."  It  is  submitted  that  the  tvords  of  the  statute  in 
question  do  not  require  the  application  of  the  foregoing  rules, 
—  being  too  plain  for  their  application.  If  they  are  not,  then 
the  rule  should  be  applied. 

IV.  What,  then,  is  the  statute?  At  the  risk  of  reitera- 
tion, I  quote  the  crucial  parts  of  some  of  the  sections  bearing 
on  the  subject  of  this  brief.  Act  of  February  4, 1887,  c.  104, 
34  Stat.  379. 

"  Sec.  1.  .  .  .  All  charges  made  for  any  services  rendered 
or  to  be  rendered  in  the  transportation  of  passengers  or  prop- 
erty as  aforesaid,  or  in  connection  therewith,  or  for  the  receiv- 
ing, delivering,  storage  or  handling  of  such  property,  shall 
be  reasonable  and  just;  and  every  unjust  and  unreasonable 
charge  for  such  service  is  prohibited  and  declared  to  be 
unlawful. 

"  Sec.  2.  That  if  any  common  carrier  subject  to  the  provi- 
sions of  this  act  shall,  directly  or  indirectly,  by  any  special 
rate,  rebate,  drawback  or  other  device,  charge,  demand,  col- 
lect or  receive  from  any  person  or  persons  a  greater  or  less 
compensation  for  any  service  rendered  or  to  be  rendered  in 
the  transportation  of  passengers  or  property,  subject  to  the 
provisions  of  this  act,  than  it  charges,  demands,  collects  or 
receives  from  any  other  person  or  persons  for  doing  for  him 
or  them  a  like  and  contemporaneous  service  in  the  transporta- 
tion of  a  like  kind  of  traffic,  and  under  substantially  similar 
circumstances  and  conditions,  such  common  carrier  shall  be 
deemed  guilty  of  unjust  discrimination,  which  is  hereby  pro- 
hibited and  declared  to  be  unlawful. 

"  Sec.  3.  That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  make  or  give  any  undue 
or  unreasonable  preference  or  advantage  to  any  particular 
person,  company,  firm,  corporation  or  locality,  or  any  par- 
ticular description  of  traffic,  in  any  respect  whatsoever,  or  to 
subject  any  particular  person,  company,  firm,  corporation,  or 
locality,  or  any  particular  description  of  traffic  to  any  undue 
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or  unreasonable  prejudice  or  disadvantage  in  any  respect  what- 
soever.   ... 

"  Sec.  4.  That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  charge  or  receive  any 
greater  compensation  in  the  aggregate  for  the  transportation 
of  passengers  or  of  like  kind  of  property  under  substantially 
similar  circumstances  and  conditions  for  a  shorter  than  a  longer 
distance  over  the  same  line,  in  the  same  direction.    .     .    ." 

Sbos.  6  and  7  control  the  regulation  of  through  rates,  and 
provide  against  devices  to  break  up  continuous  transportation, 
and  for  a  general  control  of  the  Commission  over  that  subject. 

Sec.  9  provides  that  persons  claiming  to  be  damaged  in  re- 
spect of  the  matters  embraced  in  the  acts  may  complain  to  the 
Commission. 

Sec.  11  establishes  the  Commission,  and  secures  to  it  a  non- 
partisan character  and  a  freedom  from  private  interest  or  bias. 

"  Seo.  12  [as  amended  by  the  act  of  March  2,  1889,  c.  382, 
25  Stat.  855]  :  That  the  Commission  hereby  created  shall  have 
authority  to  inquire  into  the  management  of  the  business  of 
all  common  carriers  subject  to  the  provisions  of  this  act,  and 
shall  keep  itself  informed  as  to  the  manner  and  method  in 
which  the  same  is  conducted;  and  shall  have  the  right  to 
obtain  from  such  common  carriers  full  and  complete  informa- 
tion necessary  to  enable  the  Commission  to  perform  the  duties 
and  carry  out  the  objects  for  which  it  was  created ;  and  the 
Commission  is  hereby  authorized  and  required  to  execute  and 
enforce  the  provisions  of  this  act;  .  .  .  and  for  the  pur- 
poses of  this  act  the  Commission  shall  have  power  to  require 
by  subpoena  the  attendance  and  testimony  of  witnesses,  and 
the  production  of  all  books,  papers,  tariffs,  contracts,  agree- 
ments and  documents  relating  to  any  matter  under  investiga- 
tion. .     .     ." 

"  Seo.  13.  That  any  person,  firm,  corporation  or  association, 
or  any  mercantile,  agricultural  or  manufacturing  society,  or 
any  body  politic  or  municipal  organization  complaining  of 
anything  done  or  omitted  to  be  done  by  any  common  carrier  ^ 
subject  to  the  provisions  of  this  act  in  contravention  to  the 
provisions  thereof,  may  apply  to  said  Commission  by  petition, 
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which  shall  briefly  state  the  facts ;  whereupon  a  statement  of 
the  charges  thus  made  shall  be  forwarded  by  the  Commission 
to  such  common  carrier,  who  shall  be  called  upon  to  satisfy 
the  complaint,  or  to  answer  the  same  in  writing  within  a  rea- 
sonable time,  to  be  specified  by  the  Commission.  *  If  such  com- 
mon carrier,  within  the  time  specified,  shall  make  reparation 
for  the  injury  alleged  to  have  been  done,  said  carrier  shall  be 
relieved  of  liability  to  the  complainant  only  for  the  particular 
violation  of  law  thus  complained  of.  If  such  carrier  shall  not 
satisfy  the  complaint  within  the  time  specified,  or  there  shall 
appear  to  be  any  reasonable  ground  for  investigating  said 
complaint,  it  shall  be  the  duty  of  the  Commission  to  inves- 
tigate the  matters  complained  of  in  such  manner  and  by  such 
means  as  it  shall  deem  proper.     .     .    . 

"  Seo.  14.  That  whenever  an  investigation  shall  be  made  by 
said  Commission,  it  shall  be  its  duty  to  make  a  report  in  writ- 
ing in  respect  thereto,  which  shall  include  the  findings  of  fact 
upon  which  the  conclusions  of  the  Commission  are  based, 
together  with  its  recommendation  as  to  what  reparation,  if 
any,  should  be  made  by  the  common  carrier  to  any  party  or 
parties  who  may  be  found  to  have  been  injured;  and  such 
findings  so  made  shall  thereafter,  in  all  judicial  proceedings, 
be  deemed  prima  facie  evidence  as  to  each  and  every  fact 
found.    .    .    . 

"Sbo.  15.  That  if  in  any  case  in  which  an  investigation 
shall  be  made  by  said  Commission  it  shall  be  made  to  appear 
to  the  satisfaction  of  the  Commission,  either  by  the  testimony 
of  witnesses  or  other  evidence,  that  anything  has  been  done  or 
omitted  to  be  done  in  violation  of  the  provisions  of  this  act, 
or  of  any  law  cognizable  by  said  Commission,  by  any  common 
carrier,  or  that  any  injury  or  damage  has  been  sustained  by 
the  party  or  parties  complaining,  or  by  other  parties  aggrieved 
in  consequence  of  any  such  violation,  it  shall  be  the  duty  of 
the  Commission  to  forthwith  cause  a  copy  of  its  report  in  re- 
spect thereto  to  be  delivered  to  such  common  carrier,  together 
with  a  notice  to  said  common  carrier  to  cease  and  desist  from 
such  violation,  or  to  make  reparation  for  the  injury  so  found 
to  have  been  done,  or  both.     .     .     . 


Digitized  by 


Google 


154  OCTOBER  TERM,  1897. 

Argument  for  Appellant. 

"  Sbo.  16.  That  whenever  any  common  carrier  as  defined 
in  and  subject  to  the  provisions  of  this  act,  shall  violate,  or 
refuse  or  neglect  to  obey  or  perform  any  lawful  order  or 
requirement  of  the  Commission  created  by  this  act,  .  .  . 
it  shall  be  lawful  for  the  Commission,  or  for  any  company 
or  person  interested  in  such  order  or  requirement,  to  apply  in 
a  summary  way,  by  petition  to  the  Circuit  Court  of  the 
United  States,  sitting  in  equity,  .  .  .  allegmg  such  vio- 
lation or  disobedience,  as  the  case  may  be ;  and  the  court  shall 
have  power  to  hear  and  determine  the  matter,  on  such  short 
notice  to  the  common  carrier  complained  of  as  the  court  shall 
deem  reasonable;  .  .  .  and  said  court  shall  proceed  to 
hear  and  determine  the  matter  speedily  as  a  court  of  equity 
.  .  .  in  such  manner  as  to  do  justice  in  the  premises; 
and  to  this  end  such  court  shall  have  power,  if  it  think  fit,  to 
direct  and  prosecute  in  such  mode,  and  by  such  persons  as  it 
may  appoint,  all  such  inquiries  as  the  court  may  think  needful 
to  enable  it  to  form  a  just  judgment  in  the  matter  of  such 
petition.    .     .    ." 

These  sections,  by  general,  comprehensive  and  specific  lan- 
guage (only  short,  possibly,  of  the  inclusive  and  exclusive 
strictness  and  fulness  required  in  pleas  in  abatement  at  com- 
mon law),  place  within  the  jurisdictional  power  and  duty  of 
the  Interstate  Commerce  Commission  the  investigation,  hear- 
ing and  determination  of  all  questions  of  dispute  between  the 
public  and  its  component  citizens  and  localities  and  the  car- 
riers. There  is  no  limitation  of  the  clear  phrases  of  these 
various  sections.  The  duty  of  the  carrier  is  set  forth  in  all  its 
aspects,  both  of  aflBirmative  duty  and  of  prohibition.  The  first 
section  requires  that  ^^all  charges  shall  be  reasonable  and 
just."  The  second  section  prohibits  special  personal  favorit- 
ism by  secret  devices.  The  third  section  prohibits  preferences 
between  persons  or  localities  and  kinds  of  traffic.  The  fourth 
section  prohibits  charging  more  for  a  shorter  than  for  a  longer 
distance.  The  twelfth  section  provides  that  the  Commission 
shall  have  authority  to  "  inquire  into  the  management  of  the 
business  of  all  common  carriers,"  and  that  ^'  the  Commission 
is  hereby  authorized  and  required  to  execute  and  enforce  the 
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provisions  of  this  act."  There  is  no  part  of  it  that  the  statute 
does  not  expressly  require  the  Commission  to  cause  to  be  com- 
pletely executed.  The  method  of  this  execution  is  pointed  out 
by  the  prescribed  modes  of  procedure  provided  for  in  sections 
13, 14, 15  and  16.  And  all  this  to  be  done  on  due  applica- 
tion, under  due  procedure  of  notice,  evidence  and  hearing  of 
all  the  parties.  How,  then,  can  it  be  said  by  the  most  hyper- 
critical refiner  that  the  Commission  has  no  jurisdiction  to  de- 
cide, for  instance,  what  is  "reasonable  and  just"  as  provided 
in  section  1  ?  Has  the  Commission  only  the  power  to  repeat 
the  words  of  the  statute,  and  say  to  the  carrier  proved  to  be 
guilty  of  extortion,  "You  must  desist  from  extortion,  and  be 
reasonable  and  just "  ?  Would  not  that  be  a  palpable  mock- 
ery of  either  administrative  or  judicial  justice  ? 

If  the  statute  had  contained  only  the  first  and  twelfth  sections 
with  the  procedure  sections,  could  this  court  doubt  the  power  of 
the  Commission  to  decide  the  matter,  and  require  the  very  con- 
duct on  the  part  of  the  carrier  that  the  Commission  had  found 
to  be  "  reasonable  and  just? "  To  hold  otherwise  would  be  to 
ignore  and  flout  the  plainest  possible  use  of  language,  if  the 
statute  be  within  the  competence  of  Congress  to  pass. 

But  the  rightful  power  of  Congress  to  enact  the  law  is  not 
disputed.  That  the  legislative  department  of  any  govern- 
ment, state  or  national,  has  power  to  regulate  the  conduct  of 
any  full  or  qttad  public  business,  is  too  obvious  for  discus- 
sion. State  legislatures,  in  respect  of  their  internal  com- 
merce and  polity,  possess,  and  have  always  exercised,  the 
power  of  controlling  all  such  business  through  agents  (by 
whatever  names  they  may  be  called),  to  whom  is  deputed  the 
execution  of  the  sovereign  will  according  to  the  principles 
and  rules  laid  down  by  the  legislative  power.  The  innu- 
merable instances  of  this  need  not  be  cited.  Indeed,  govern- 
ment could  not  be,  and  it  never  has  been,  carried  on  in  any 
other  way. 

Again:  section  2  prohibits  the  unjust  discrimination  be- 
tween persons,  i.«.,  between  the  traffic  that  citizens  may  be 
engaged  in,  or  between  citizens  engaged  in  the  same  traffic. 
The  Commission  is,  by  the  proper  methods  of  procedure,  to 
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"  enforce  "  this  provision.  Is  the  power  of  the  Commission  ex- 
hausted in  saying  to  the  discriminating  carrier,  "  You  shall  not 
discriminate,"  and  stop  there?  Must  it  not  say,  if  it  does  its 
duty  in  enforcing  the  act  and  redressing  the  grievances  found 
to  exist,  that  it  will  enforce  the  law  by  deciding  what  the  nature 
and  degree  of  the  discrimination  is,  and  by  requiring  that  such 
degree  of  discrimination  shall  be  effaced  altogether  by  affirma- 
tive conduct  of  equality,  or  by  a  charge  of  no  more  than  the 
ascertained  rightful  sum,  to  the  parties  aggrieved  ? 

Without  referring  in  detail  to  the  other  provisions  of  the 
statute  above  quoted,  it  is  safe  to  say  that  the  plain  purpose 
and  clear,  comprehensive  language  of  the  act  show  that  the 
whole  and  all  of  the  duties  and  obligations  of  the  carrier  to 
its  customers  and  toward  localities,  etc.,  are  to  be  enforced 
by  the  Commission  ;  not  a  part  of  them,  not  a  half  of  any  of 
them,  but  all  and  every  part  of  all  of  them.  It  is  like  al- 
gebra, in  which  neither  side  of  the  equation  can  possibly  be 
considered  or  worked  without  the  other.  A  complaint  may 
be  filed  before  the  Commission  (as  in  this  case)  alleging  that 
the  carrier  ought  not  to  charge  for  a  described  service  more 
than  the  just  and  reasonable  sum  of  fifty  cents  the  hundred 
pounds,  while,  in  fact,  it  is  exacting  one  dollar  the  hundred 
pounds.  Suppose  the  carrier  appears  and  confesses  that  fifty 
cents  per  hundred  is  a  reasonable  and  just  price  and  that  it 
does  exact  one  dollar,  but  insists  that  the  Commission  has  no 
jurisdiction  to  require  the  confessed  reasonable  charge  to  be 
made,  and  that  it  only  has  jurisdiction  to  require  the  cessa- 
tion of  the  one  dollar  exaction,  thus  leaving  the  carrier  to 
continue  to  plunder  its  customers  of  forty-nine  cents  per  hun- 
dred with  absolute  impunity,  as  far  as  the  Commission  is  con- 
cerned, until  a  new  complaint  shall  have  been  instituted  and 
the  forty-nine  cent  charge  again  declared  to  be  unreasonable. 
That  this  is  shocking  to  all  our  natural  sense  of  justice  no  one 
can  dispute.  Why,  then,  should  the  broad,  comprehensive, 
and  specific  language  of  the  statute  be  "cabined,  cribbed, 
confined"  to  produce  such  a  state  of  the  law?  The  citation 
from  Broom  may  be  well  remembered  in  this  connection. 

The  statute  certainly  requires  the  carrier  to  refrain  from 
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exacting  more  than  a  reasonable  price  (section  1) ;  to  refrain 
from  drawbacks,  rebates,  etc.,  and  all  other  unjust  discrimina- 
tions (section  2);  to  refrain  from  giving  preferences  or  unequal 
advantages  to  persons  or  localities  (section  3) ;  to  refrain  from 
exacting  more  for  a  short  than  for  a  long  haul  (section  4) ;  to 
refrain  from  all  devices  to  break  up  continuous  passage  from 
road  to  road  (section  7).  I  repeat  in  this  connection  that  sec- 
tion 12  provides  that  the  Commission  shall  have  authority  to 
"  inquire  into  the  management  of  the  business,"  etc.,  and  to 
obtain  "  full  and  complete  information  necessary  to  perform 
the  duties  and  carry  out  the  objects  for  which  it  was  cre- 
ated." And  I  repeat  the  inquiry,  what  were  the  duties  and 
objects  for  which  it  was  created  ?  The  same  section  answers 
the  question  in  terms  so  clear  that  neither  cavil  nor  sophistry 
can  confuse  or  obscure  them. 

Y.  But  it  is  said  that  the  Commission  is  not  a  judicial 
body,  and  cannot  exercise  judicial  powers.  Granted  in  the 
strict  sense  of  the  terms;  but,  in  every  civilized  country, 
administrative  oflBicers  have  always  lawfully  exercised  many 
powers,  in  every  department  of  government,  which  are  in  their 
nature  judicial ;  for  every  power  which  involves  the  exercise 
of  judgment,  opinion  and  decision  is  of  that  nature.  Such 
are  the  powers  exercised  by  the  Secretary  of  the  Interior  a& 
to  many  land  questions ;  the  Secretary  of  the  Treasury  and 
some  of  his  subordinates,  as  to  customs,  etc. ;  the  various  Com- 
missions that  have  existed  from  time  to  time  for  nearly  a 
century  to  settle  land  claims ;  and  many  others. 

That  Congress  had  the  power  to  establish  interstate  "rates" 
in  the  largest  sense  of  the  word  cannot  be  doubted.  And  that 
it  had  the  power  to  establish  a  Commission  to  do  the  same 
thing  is,  it  is  submitted,  equally  clear.  It  is  assumed,  for  the 
purpose  of  this  case,  that  it  did  neither  in  the  sense  to  which 
I  am  now  referring.  It  adopted  a  policy  short  of  this,  and 
provided  clear  descriptions  and  requirements  concerning  the 
duties  of  the  carriers  in  all  the  aspects  that  touch  their  con- 
duct toward  their  patrons  and  toward  the  localities  and 
sections  of  the  country;  and  established  the  Commission  ta 
execute  and  enforce  all  these  provisions  —  not  a  part  of  them^ 
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and  not  a  part  of  any  one  of  them ;  not  negatively  merely, 
but  affirmatively  and  fully,  to  the  end  that  real  conformity 
by  the  carrier  to  the  requirements  of  the  act  should  be  ob- 
tained, and  as  the  act  declares,  obtained  speedily,  by  proced- 
ure formal  and  ceremonious,  in  which  all  parties  in  interest 
were  to  be  heard  ;  and  it  provided  for  a  decision  of  the  par- 
ticular question  and  the  particular  grievance  thus  brought  to 
the  attention  of  the  Commission  and  examined  by  it ;  and  in 
case  of  refusal  to  obey,  the  act  provided  for  a  suit  to  be 
brought  in  a  judicial  court  of  "equity,"  which  court  is  re- 
quired "  to  hear  and  determine  the  matter  speedily  as  a  court 
of  equity,"  with  all  that  the  phrase  implies.  The  Commission 
is  to  inquire  into  "  anything  done  or  omitted  to  be  done  "  by 
any  common  carrier  subject  to  the  provisions  of  the  act  in 
contravention  to  the  provisions  thereof ;  and  it  authorized  the 
Commission  to  require  the  carrier  to  "  satisfy  the  complaint," 
or  answer;  and  then,  after  hearing,  to  require  the  carrier 
"  to  cease  and  desist  from  such  violation,  or  to  make  repara- 
tion, or  both."  How  can  this  be  done  short  of  a  decision 
upon  the  whole  matter  ?  To  again  illustrate,  let  it  be  sup- 
posed that  the  sole  complaint  was  that  the  carrier  was  exact- 
ing double  what  was  just  and  reasonable  for  a  particular 
service,  and  that  this,  on  due  notice  to  both  sides,  was  found 
to  be  true.  This  would  be  a  palpable  violation  of  the  act.  But 
the  Commission  is  authorized  to  require  the  carrier  to  cease 
and  desist  from  doing  that  very  wrong.  Does  the  carrier  do 
so  unless  and  until  he  reduces  his  exaction  to  the  true  point  of 
justice  and  reason  ?  To  hold  otherwise  would  be,  it  is  sub- 
mitted, trifling  both  with  grammar  and  common  justice.  If 
the  statute  had  conferred  the  very  same  power,  and  in  the 
very  same  words,  upon  a  court  of  equity  instead  of  the  Com- 
mission, could  the  power  of  the  court  to  redress  the  whole 
grievance  be  doubted  ?  But  the  admitted  power  of  the  Com- 
mission to  command  the  desistance  from  a  charge  of  one  hun- 
dred cents  per  hundred  pounds  is  no  less  "  judicial "  than  a 
requirement  not  to  charge  more  than  the  sum  found  to  be  rea- 
sonable and  jiist.  And  the  two  things  are  precisely  the  same 
in  principle  and  legal  effect,  and  are  inseparable. 
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On  the  subject  of  "  reparation  "  provided  for  in  section  3, 1 
ooserve  again  that  this  section  is  to  be  enforced  by  the  Com- 
mission. How  is  this  possibly  to  be  done,  otherwise  than  by 
commanding  action  by  the  carriers  suited  to  the  nature  of  the 
case,  so  as  to  obliterate  the  whole  undue  preference,  etc.,  and 
how  possibly  otherwise  can  reparation  be  made  to  a  locality  ? 
Reparation  means  "  restoration  "  of  the  right.  No  such  exer- 
cise of  the  power  by  the  Commission  is  either  "  fixing  rates  " 
or  prejudging  a  matter,  as  referred  to  by  Mr.  Justice  Shiras 
in  the  Social  Circle  case. 

VI.  The  words  "lawful  order"  mean  an  order  the  Com- 
mission has  jurisdiction  to  make.  An  order  may  be  lawful 
and  at  the  same  time  erroneous,  so  that  if  the  Commission 
made  an  order  in  a  matter  over  which  they  had  jurisdiction, 
which  was  merely  an  error  of  judgment  as  to  precisely  the 
degree  of  reparation,  for  instance,  the  carrier  ought  to  make, 
the  order  would  still  be  lawful.  In  such  a  case  the  court  is  to 
"  hear  and  determine  the  matter,"  that  is,  the  whole  subject, 
"  as  a  court  of  equity,  ...  in  such  manner  as  to  do  jus- 
tice in  the  premises";  that  is,  complete  justice  in  the  whole 
premises.  "  Premises "  is  not  merely  the  particular  order 
that  the  Commission  has  made,  but  it  is  the  whole  subject 
that  had  been  duly  brought  before  the  Commission  and  on 
due  notice  and  hearing  had  been  acted  upon.  It  is  that  duty 
which  rested  with  the  Circuit  Court  and  is  now  imposed  upon 
this  court. 

All  the  preceding  action  described  is  not "  fixing  rates  "  in 
the  sense  that  state  commissioners  of  railways  are  authorized 
by  their  legislatures  to  establish  general  rates  for  all  classes 
and  for  all  railways,  as  is  contended  for  by  the  defendants. 
We  make  no  such  claim.  The  action  of  the  Commission,  and 
the  action  of  this  court,  on  what  is  really  an  appeal  from  and 
a  review  of  its  judgment,  is  the  trial  and  determination  of 
a  particular  case,  and  determining  for  that  particular  case 
what  the  conduct  of  the  carrier  shall  be  in  respect  of  the  par- 
ticular dilute  involved  in  it.  It  is  the  exertion  of  no  general 
power  to  prejudge  or  to  fix  rates,  nor  is  it  the  exertion  of  any 
power  to  fix  rates  in  general.    If  this  distinction  be  observed, 
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there  is  no  difficulty  whatever.  This  is  precisely  in  accord 
with  what  Mr.  Justice  Shiras  said.  After  stating  what  had 
happened  before  the  Commission  and  stating  that  in  the 
Circuit  Court  evidence  was  introduced  which  had  not  been 
laid  before  the  Commission,  showing  that  the  rate  to  Bir- 
mingham had  been  forced  down  by  the  coming  in  of  a  new 
competitive  road,  and  that  the  Circuit  Court  had  thereupon 
found  that  the  evidence  was  sufficient  to  overcome  the  find- 
ings of  the  Commission,  and  that  the  rate  complained  of  was 
not  unreasonable ;  and  after  stating  that  the  Circuit  Court  of 
Appeals  had  adopted  the  views  of  the  Circuit  Court  in  respect 
of  the  reasonableness  of  the  rate  from  Cincinnati  to  Atlanta, 
and  "as  both  courts  found  the  existing  rate  to  have  been 
reasonable,  we  do  not  feel  disposed  to  review  their  finding  on 
the  matter  of  fact,"  he  then  condemned  the  conduct  of  the 
carriers  in  lying  by.  He  then  says,  "Whether  Congress  in- 
tended to  confer  upon  the  Interstate  Commerce  Commission 
the  power  to  itself  fix  rates  was  mooted  in  the  courts  below 
and  is  discussed  in  the  briefs  of  counsel."  He  says,  "  We 
do  not  find  any  provision  in  the  act  which  expressly  or  by 
necessary  implication  confers  such  power,"  etc.  He  then 
says,  "The  reasonableness  of  the  rate  in  a  given  case  de- 
pends on  facts,  and  the  function  of  the  Commission  is  to 
consider  these  facts  and  give  them  the  proper  weight.  If  the 
Commission,  instead  of  withholding  judgment  in  such  a  mat- 
ter until  an  issue  shall  be  made  and  the  facts  found,  itself  fix 
a  rate,  that  rate  is  prejudged  by  the  Commission  to  be  reason- 
able." In  this  proposition  we  entirely  concur  ;  but  in  this 
case  the  identical  question  was  raised  by  the  petitions,  an 
issue  was  made,  evidence  was  taken  on  both  sides,  and  the 
facts  found,  so  that  the  sum  fixed  as  reasonable  by  the  Com- 
mission was  not  prejudged.  And  he  adds  that  "Subject  to 
the  two  leading  prohibitions  that  their  charges  shall  not  be 
unjust  and  unreasonable,  and  that  they  shall  not  unjustly  dis- 
criminate so  as  to  give  undue  preference  or  advantage,  or  sub- 
ject to  undue  prejudice  or  disadvantage  persons  or  traffic 
similarly  circumstanced,  the  act  to  regulate  commerce  leaves 
common  carriers  as  they  were  at  common  law."    Here  again 
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it  will  be  seen  that  reasonableness  and  unreasonableness,  jus- 
tice and  injustice,  preference,  advantage,  prejudice,  disad- 
vantage are  the  very  subjects  that  he  says  are  within  the 
competence  of  the  Commission  to  determine.  If  the  Supreme 
Court  had  been  of  opinion  that  the  action  of  the  Commission 
in  its  decision  in  regard  to  the  Atlanta  rate  was  beyond  its 
jurisdictional  power,  they  would  have  so  said,  and  affirmed 
the  judgment  on  that  ground ;  but  in  distinct  terms  they 
affirm  the  judgment  of  the  Circuit  Court  and  the  Court  of 
Appeals  upon  the  express  ground  that  the  Commission  was  in 
error  in  its  finding  of  fact. 

VII.  The  judiciary  of  the  United  States  have  recently 
been  able,  without  the  special  aid  of  any  act  of  Congress, 
to  preserve  the  interstate  carriers  from  being  despoiled  by 
unlawful  interference  with  their  operations.  It  is  to  be  hoped 
for  the  good  name  of  Congress  and  for  the  public  welfare  and 
contentment  that  the  same  judiciary  will  find  that  Congress 
has  adequately  provided  for  protecting  the  people  from  being 
despoiled  by  the  carriers,  and  that  it  is  within  the  clear  com- 
petence of*  the  Commission  and  the  courts  to  make  these  pro- 
visions effectual. 

J/r.  Edwwrd  Baxter  for  appellees. 

Mr.  A.  A.  Wiley  filed  a  brief  for  appellees  and  for  the 
Savannah,  Florida  and  Western  Eailway  Company. 

Mb.  JusnoB  Shibas,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

Several  of  the  assignments  of  error  complain  of  the  action 
of  the  Circuit  Court  of  Appeals  in  not  rendering  a  decree 
for  the  enforcement  of  those  portions  of  the  order  of  the 
Interstate  Commerce  Commission  which  prescribed  rates,  to 
be  thereafter  charged  by  the  defendant  companies,  for  ser- 
vices performed  in  the  transportation  of  goods. 

Discussion  of  those  assignments  is  rendered  unnecessary  by 
the  recent  decisions  of  this  court,  wherein  it  has  been  held, 
VOL.  cLxvra— 11 
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after  elaborate  argument,  Ihat  Congress  has  not  conferred  ^ 
upon  the  Interstate  Commerce  Commission  the  legislative 
power  of  prescribing  rates,  either  maximum,  or  minimum,  or 
absolute ;  and  that,  as  it  did  not  give  the  express  power  to 
the  Commission,  it  did  not  intend  to  secure  the  same  result' 
indirectly  by  empowering  that  tribunal,  after  having  deter- 
mined what,  in  reference  to  the  past,  were  reasonable  and 
just  rates,  to  obtain  from  the  courts  a  peremptory  order  that 
in  the  future  the  railroad  companies  should  follow  the  rates 
thus  determined  to  have  been  in  the  past  reasonable  and  just 
OinoiriTiatij  New  Orleans  cfe  Texas  Pacific  Railway  v.  Inter- 
state Commerce  Cormaission^  162  U.  S.  184;  Interstate  Com- 
merce Commission  v.  Cincinnati^  New  Orleans  c6  Texas 
Pacific  Railway,  167  TJ.  S.  479. 

Errors  are  likewise  assigned  to  the  action  of  the  court  in 
having  failed  and  refused  to  affirm  and  enforce  the  report 
and  opinion  of  the  Commission,  wherein  it  was  found  and 
decided,  among  other  things,  that  the  defendants,  common 
carriers  which  participate  in  the  transportation  of  class  goods 
to  Troy  from  Louisville,  St.  Louis  and  Cincinnati,  and  from 
New  York,  Baltimore  and  other  Northeastern  points,  and  the 
defendants,  common  carriers  which  participate  in  the  trans- 
portation of  phosphate  rock  from  South  Carolina  and  Florida 
to  Troy,  and  the  defendants,  common  carriers  which  partici- 
pate in  the  transportation  of  cotton  from  Troy  to  the  ports  of 
New  Orleans,  Brunswick,  Savannah,  Charleston,  West  Point 
or  Norfolk,  as  local  shipments  or  for  export,  have  made 
greater  charges,  under  substantially  similar  circumstances  and 
conditions,  for  the  shorter  distance  to  or  from  Troy  than  for 
longer  distances  over  the  same  lines  in  the  same  direction, 
and  have  unjustly  discriminated  in  rates  against  Troy,  and 
subjected  said  place  and  dealers  and  shippers  therein  to  undue 
and  unreasonable  prejudice  and  disadvantage  in  favor  of 
Montgomery,  Eufaula,  Columbus  and  other  places  and  locali- 
ties and  dealers  and  shippers  therein,  in  violation  of  the 
provisions  of  the  act  to  regulate  commerce. 

Whether  competition  between  lines  of  transportation  to 
Montgomery,  Eufaula  and  Columbus  justifies  the  giving  to 
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those  cities  a  preference  or  advantage  in  rates  over  Troy, 
and,  if  so,  whether  such  a  state  of  facts  justifies  a  departure 
from  equality  of  rates  without  authority  from  the  Interstate 
Commerce  Commission  under  the  proviso  to  the  fourth  sec- 
tion of  the  act,  are  questions  of  construction  of  the  statute, 
and  are  to  be  determined  before  we  reach  the  question  of 
fact  in  this  case. 

It  is  contended,  in  the  briefs  filed  on  behalf  of  the  Inter- 
state Commission,  that  the  existence  of  rival  lines  of  trans- 
portation and,  consequently,  of  competition  for  the  traflBic, 
are  not  facts  to  be  considered  by  the  Commission,  or  by  the 
courts,  when  determining  whether  property  transported  over 
the  same  line  is  carried  under  "  substantially  similar  circum- 
stances and  conditions,"  as  that  phrase  is  found  in  the  fourth 
section  of  the  act. 

Such,  evidently,  was  not  the  construction  put  upon  this 
provision  of  the  statute  by  the  Commission  itself  in  the 
present  case;  for  the  record  discloses  that  the  Commission 
made  some  allowance  for  the  alleged  dissimilarity  of  circum- 
stances and  conditions,  arising  out  of  competition  and  situa- 
tion, as  aflFecting  transportation  to  Montgomery  and  Troy 
respectively,  and  that,  among  the  errors  assigned,  is  one 
complaining  that  the  court  erred  in  not  holding  that  the  rates 
prescribed  by  the  Commission  in  its  order  made  due  allowance 
for  such  dissimilarity. 

So,  too,  in  In  re  Louisville  <&  NashviUe  Railroady  1  Int. 
C.  C.  Rep.  31,  78,  in  discussing  the  long  and  short  haul  clause, 
it  was  said  by  the  Commission,  per  Judge  Cooley,  that  "it 
is  impossible  to  resist  the  conclusion  that  in  finally  reject- 
ing the  *  long  and  short  haul  clause '  of  the  House  bill,  which 
prescribed  an  inflexible  rule,  not  to  be  departed  from  in  any 
case,  and  retaining  in  substance  the  fourth  section  as  it  had 
passed  the  Senate,  both  houses  understood  that  they  were  not 
adopting  a  measure  of  strict  prohibition  in  respect  to  charg- 
ing more  for  the  shorter  than  for  the  longer  distance,  but 
that  they  were,  instead,  leaving  the  door  open  for  exceptions 
in  certain  cases,  and,  among  others,  in  cases  where  the  circum- 
stances and  conditions  of  the  traffic  were  affected  by  the 
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element  of  competition,  and  where  exceptions  might  be  a 
necessity  if  the  competition  was  to  continue.  And  water 
competition  was  beyond  doubt  especially  in  view." 

It  is,  no  doubt,  true  that  in  a  later  case,  Railroad  Commis- 
8ion  of  Georgia y.  Clyde  Steamship  Co,y  5  Int.  C.  C.  Rep.  326, 
the  Commission  somewhat  modified  their  holding  in  the 
LauiaviUe  and  Nashville  Railroad  Company  case^  just  cited, 
by  attempting  to  restrict  the  competition,  that  it  is  allowable 
to  consider,  to  the  cases  of  competition  with  water  carriers, 
competition  with  foreign  railroads,  competition  with  railroad 
lines  wholly  in  a  single  State ;  but  the  principle  that  competi- 
tion in  such  cases  is  to  be  considered  is  affirmed. 

That  competition  is  one  of  the  most  obvious  and  eflfective 
circumstances  that  make  the  conditions,  under  which  a  long 
and  short  haul  is  performed,  substantially  dissimilar,  and  as 
such  must  have  been  in  the  contemplation  of  Congress  in  the 
passage  of  the  act  to  regulate  commerce,  has  been  held  by 
many  of  the  Circuit  Courts.  It  is  sufficient  to  cite  a  few  of 
the  number :  Ex  parte  Koehler^  31  Fed.  Rep.  315 ;  Missouri 
Pacific  Railway  v.  Texas  <&  Pacific  Railway^  31  Fed.  Rep. 
862;  Interstate  Com.  Cam,  v.  Atchison^  Topeka  <6c.  Rail- 
roady  50  Fed.  Rep.  295;  Same  v.  New  Orleans  (&  Texas 
Pacific  Railroady  56  Fed.  Rep.  925,  943 ;  Behlm^r  v.  Louis- 
ville cfe  Nashville  Railroad^  71  Fed.  Rep.  835;  Int.  Com. 
Com.  V.  Louisville  <&  Nashville  Railroad,  73  Fed.  Rep.  409. 

In  construing  statutory  provisions,  forbidding  railway  com- 
panies from  giving  any  undue  or  unreasonable  preference  or 
advantage  to  or  in  favor  of  any  particular  person  or  company, 
or  any  particular  description  of  traffic,  in  any  respect  what- 
ever, the  English  courts  have  held,  after  full  consideration, 
that  competition  between  rival  lines  is  a  fact  to  be  considered, 
and  that  a  preference  or  advantage  thence  arising  is  not 
necessarily  undue  or  unreasonable.  Denaiy  Main  CoUiery 
Co.  V.  Manchester,  Sheffield  <&  Lincolnshire  Railway,  11  App. 
Cas.  97  ;  Phipps  v.  London  <&  North  Western  Railway^  3 
Q.  B.  D.  1892,  229. 

But  the  question  whether  competition  as  affecting  rates  is 
an  element  for  the  Commission  and  the  courts  to  consider  in 
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applying  the  provisions  of  the  act  to  regulate  commerce,  is  not 

an  open  question  in  this  court.  ^ 

In  Interstate  Com.  Commission  v.  Baltimore  dk  Ohio  Hail-  v**^"^^- 
roady  145  U.  S.  263,  it  was  said,  approving  observations  made 
by  Jackson,  Circuit  Judge,  (43  Fed.  Rep.  37,)  that  the  act  to 
regulate  commerce  was  "  not  designed  to  prevent  competition 
between  diflferent  roads,  or  to  interfere  with  the  customary 
arrangements  made  by  railway  companies  for  reduced  fares  in 
consideration  of  increased  mileage,  where  such  reduction  did 
not  operate  as  an  unjust  discrimination  against  other  persons 
travelling  over  the  road.  In  other  words  it  was  not  intended 
to  ignore  the  principle  that  one  can  sell  at  wholesale  cheaper 
than  at  retail ;  that  it  is  not  all  discriminations  or  preferences 
that  fall  within  the  inhibition  of  the  statute,  only  such  as  are 
unjust  or  unreasonable ; "  and,  accordingly,  it  was  held  that 
the  issue  by  a  railway  company,  engaged  in  interstate  com- 
merce, of  a  "  party-rate  ticket "  for  the  transportation  of  ten 
or  more  persons  from  a  place  situated  in  one  State  or  Terri- 
tory to  a  place  situated  in  another  State  or  Territory,  at  a  rate 
less  than  that  charged  to  a  single  individual  for  a  like  trans- 
portation on  the  same  trip,  does  not  thereby  make  ^'an  unjust 
or  unreasonable  charge"  against  such  individual  within  the 
meaning  of  the  first  section  of  the  act  to  regulate  commerce ; 
nor  make  ''an  unjust  discrimination"  against  him  within  the 
meaning  of  the  second  section ;  nor  give  "  an  undue  or  un- 
reasonable preference  or  advantage  "  to  the  purchasers  of  the 
party-rate  ticket  within  the  meaning  of  the  third  section. 

In  Texas  <&  Pacific  Railway  v.  Interstate  Com.  Com.y  162 
XJ.  S.  197,  it  was  held  that  "  in  passing  upon  questions  arising 
under  the  act,  the  tribunal  appointed  to  enforce  its  provisions, 
whether  the  Commission  or  the  courts,  is  empowered  to  fully 
consider  all  the  circumstances  and  conditions  that  reasonably 
apply  to  the  situation,  and  that,  in  the  exercise  of  its  juris- 
diction^  the  tribunal  may  and  should  consider  the  legitimate 
interests  as  well  of  the  carrying  companies  as  of  the  traders 
and  shippers,  and  in  considering  whether  any  particular  local- 
ity is  subjected  to  an  undue  preference  or  disadvantage,  the 
welfare  of  the  communities  occupying  the  localities  where  the 
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goods  are  delivered  is  to  be  considered  as  well  as  that  of 
the  communities  which  are  in  the  locality  of  the  place  of 
shipment ;  that  among  the  circumstances  and  conditions  to  be 
considered,  as  well  in  the  case  of  traflBc  originating  in  foreign 
ports  as  in  the  case  of  traffic  originating  within  the  limits  of 
the  United  States,  competition  that  aflfects  rates  should  be 
considered,  and  in  deciding  whether  rates  and  charges,  made 
at  a  low  rate  to  secure  foreign  freights  which  would  other- 
wise go  by  other  competitive  routes,  are  or  are  not  undue  and 
unjust,  the  fair  interests  of  the  carrier  companies  and  the  wel- 
fare of  the  community  which  is  to  receive  and  consume  the 
commodities  are  to  be  considered." 

To  prevent  misapprehension,  it  should  be  stated  that  the 
conclusion  to  which  we  are  led  by  these  cases,  that,  in  apply- 
ing the  provisions  of  the  third  and  fourth  sections  of  the  act, 
which  make  it  unlawful  for  common  carriers  to  make  or  give 
any  undue  or  unreasonable  preference  or  advantage  to  any 
particular  person  or  locality,  or  to  charge  or  receive  any 
greater  compensation  in  the  aggregate  for  the  transportation 
of  passengers  or  of  like  kind  of  property,  under  substantially 
similar  circumstances  and  conditions,  for  a  shorter  than  for  a 
longer  distance  over  the  same  line,  in  the  same  direction,  com- 
petition which  affects  rates  is  one  of  the  matters  to  be  con- 
sidered, is  not  applicable  to  the  second  section  of  the  act. 

As  we  have  shown  in  the  recent  case  of  Wight  v.  United 
States^  167  U.  S.  612,  the  purpose  of  the  second  section  is  to 
enforce  equality  between  shippers  over  the  same  line,  and  to 
prohibit  any  rebate  or  other  device  by  which  two  shippers, 
shipping  over  the  same  line,  the  same  distance,  under  the 
same  circumstances  of  carriage,  are  compelled  to  pay  differ^ 
ent  prices  therefor ;  and  we  there  held  that  the  phrase  "  under 
substantially  similar  circumstances  and  conditions,"  as  used 
in  the  second  section,  refers  to  the  matter  of  carriage,  and 
does  not  include  competition  between  rival  routes. 

This  view  is  not  open  to  the  criticism  that  different  mean- 
ings are  attributed  to  the  same  words  when  found  in  different 
sections  of  the  act;  for  what  we  hold  is  that,  as  the  pur- 
poses of  the  several  sections  are  different,  the  phrase  under 
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consideration  must  be  read,  in  the  second  section,  as  restricted 
to  the  case  of  shippers  over  the  same  road,  thus  leaving  no 
room  for  the  operation  of  competition,  but  that  in  the  other 
sections,  which  cover  the  entire  tract  of  interstate  and  for- 
eign commerce,  a  meaning  must  be  given  to  the  phrase  wide 
enough  to  include  all  the  facts  that  have  a  legitimate  bearing 
on  the  situation  —  among  which  we  find  the  fact  of  competi- 
tion when  it  affects  rates. 

In  order  further  to  guard  against  any  misapprehension  of 
the  scope  of  our  decision  it  may  be  well  to  observe  that  we  do 
not  hold  that  the  mere  fact  of  competition,  no  matter  what 
its  character  or  extent,  necessarily  relieves  the  carrier  from 
the  restraints  of  the  third  and  fourth  sections,  but  only  that 
these  sections  are  not  so  stringent  and  imperative  as  to  ex- 
clude in  all  cases  the  matter  of  competition  from  considera- 
tion in  determining  the  questions  of  "  undue  or  unreasonable 
preference  or  advantage,"  or  what  are  "  substantially  similar 
circumstances  and  conditions."  The  competition  may  in  some 
cases  be  such  as,  having  due  regard  to  the  interests  of  the 
public  and  of  the  carrier,  ought  justly  to  have  effect  upon  the 
rates,  and  in  such  cases  there  is  no  absolute  rule  which  pre- 
vents the  commission  or  the  courts  from  taking  that  matter 
into  consideration. 

It  is  further  contended,  on  behalf  of  the  appellant,  that  the 
courts  below  erred  in  holding,  in  effect,  that  competition  of 
carrier  with  carrier,  both  subject  to  the  act  to  regulate  com- 
merce, will  justify  a  departure  from  the  rule  of  the  fourth 
section  of  the  act  without  authority  from  the  Interstate  Com- 
merce Commission,  under  the  proviso  to  that  section. 

In  view  of  the  conclusion  hereinbefore  reached,  the  proposi- 
tion comes  to  this,  that,  when  circumstances  and  conditions 
are  substantially  dissimilar,  the  railway  companies  can  only 
avail  themselves  of  such  a  situation  by  an  application  to  the 
Commission. 

The  language  of  the  proviso  is  as  follows : 

"  That  upon  application  to  the  Commission  appointed  under 
the  provisions  of  this  act,  such  common  carrier  may,  in  special 
cases,  after  investigation  by  the  Commission,  be  authorized  to 
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charge  less  for  longer  than  shorter  distances  for  the  transpor- 
tation of  passengers  or  property,  and  the  Commission  may 
from  time  to  time  prescribe  the  extent  to  which  such  desig- 
nated common  carrier  may  be  relieved  from  the  operation  of 
this  section  of  this  act." 

The  claim  now  made  for  the  Commission  is  that  the  only 
body  which  has  the  power  to  relieve  railroad  companies  from 
the  operation  of  the  long  and  short  haul  clause  on  account 
of  the  existence  of  competition,  or  any  other  similar  element 
which  would  make  its  application  unfair,  is  the  Commission 
itself,  which  is  bound  to  consider  the  question,  upon  applica- 
tion by  the  railroad  company,  but  whose  decision  is  discretion- 
ary and  unreviewable. 

The  first  observation  that  occurs  on  this  proposition  is  that 
there  appears  to  be  no  allegation  in  the  bill  or  petition  raising 
such  an  issue.  The  gravamen  of  the  complaint  is  that  the 
defendant  companies  have  continued  to  charge  and  collect  a 
greater  compensation  for  services  rendered  in  transportation 
of  property  than  is  prescribed  in  the  order  of  the  Commission. 
It  was  not  claimed  that  the  defendants  were  precluded  from 
showing  in  the  courts  that  the  difference  of  rates  complained 
of  was  justified  by  dissimilarity  of  circumstances  and  condi- 
tions, by  reason  of  not  having  applied  to  the  Commission  to  be 
relieved  from  the  operation  of  the  fourth  section. 

Moreover,  this  view  of  the  scope  of  the  proviso  to  the  fourth 
sectioQ  does  not  appear  to  have  ever  been  acted  upon  or  en- 
forced by  the  Commission.  On  the  contrary,  in  the  case  of 
In  re  LouisviUe  <&  IfashviUe  Railroad  v.  Interstate  Com.  Oom.j 
1  Int.  C.  C.  Kep.  31,  57,  the  Commission,  through  Judge  Cooley, 
said,  in  speaking  of  the  effect  of  the  introduction  into  the 
fourth  section  of  the  words  "  under  substantially  similar  cir- 
cumstances and  conditions,"  and  of  the  meaning  of  the  pro- 
viso: "That  which  the  act  does  not  declare  unlawful  must 
remain  lawful  if  it  was  so  before,  and  that  which  it  fails  to 
forbid,  the  carrier  is  left  at  liberty  to  do,  without  permission 
of  any  one.  .  .  .  The  charging  or  receiving  the  greater 
compensation  for  the  shorter  than  for  the  longer  haul  is  seen 
to  be  forbidden  only  when  both  are  under  substantially  similar 
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circumstances  and  conditions;  and,  therefore,  if  in  any  case 
the  carrier,  without  first  obtaining  an  order  of  relief,  shall 
depart  from  the  general  rule,  its  doing  so  will  not  alone  convict 
it  of  illegality,  since,  if  the  circumstances  and  conditions  of  the 
two  hauls  are  dissimilar,  the  statute  is  not  violated.  .  .  . 
Beyond  question,  the  carrier  must  judge  for  itself  what  are 
the  '  substantially  similar  circumstances  and  conditions '  which 
preclude  the  special  rate,  rebate  or  drawback,  which  is  made 
unlawful  by  the  second  section,  since  no  tribunal  is  empow- 
ered to  judge  for  it  until  after  the  carrier  has  acted,  and  then 
only  for  the  purpose  of  determining  whether  its  action  con- 
stitutes a  violation  of  law.  The  carrier  judges  on  peril  of 
the  consequences;  but  the  special  rate,  rebate  or  drawback 
which  it  grants  is  not  illegal  when  it  turns  out  that  the  cir- 
cumstances and  conditions  were  not  such  as  to  forbid  it;  and 
as  Congress  clearly  intended  this,  it  must  also,  when  using  the 
same  words  in  the  fourth  section,  have  intended  that  the  car- 
rier, whose  privilege  was  in  the  same  way  limited  by  them, 
should  in  the  same  way  act  upon  its  judgment  of  the  limiting 
circumstances  and  conditions." 

The  view  thus  expressed  has  been  adopted  in  several  of  the 
Circuit  Courts :  Interstate  Com,  Com,  v.  Atchison^  Topeka  (&c. 
Jiailroady  50  Fed.  Rep.  295,  300 ;  Same  v.  Cincinnati^  N.  O. 
and  Tex.  Fac,  Railway,  56  Fed.  Rep.  925,  942 ;  Behhner  v. 
Zotdsviile  cfe  NashvUle  Railroad^  71  Fed.  Rep.  835,  839 ;  and 
we  do  not  think  the  courts  below  erred  in  following  it  in 
the  present  case.  We  are  unable  to  suppose  that  Congress 
intended,  by  the  fourth  section  and  the  proviso  thereto,  to 
forbid  common  carriers,  in  cases  where  the  circumstances  and 
conditions  are  substantially  dissimilar,  from  making  diflferent 
rates  until  and  unless  the  Commission  shall  authorize  them 
so  to  do,  much  less  do  we  think  that  it  was  the  intention  of 
Congress  that  the  decision  of  the  Commission,  if  applied  to, 
could  not  be  reviewed  by  the  courts.  The  provisions  of  sec- 
tion 16  of  the  act,  which  authorize  the  court  to  "proceed  to 
hear  and  determine  the  matter  speedily  as  a  court  of  equity, 
and  without  the  formal  pleadings  and  proceedings  applicable 
to  ordinary  suits  in  equity,  but  in  such  manner  as  to  do  jus- 
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tice  in  the  premises,  and  to  this  end,  such  court  shall  have 
power,  if  it  think  fit,  to  direct  and  prosecute  in  such  mode 
and  by  such  persons  as  it  may  appoint,  all  such  inquiries  as 
the  court  may  think  needful  to  enable  it  to  form  a  just  judg- 
ment in  the  matter  of  such  petition,"  extend  as  well  to  aa 
inquiry  or  proceeding  under  the  fourth  section  as  to  those 
arising  under  the  other  sections  of  the  act. 

Upon  these  conclusions,  that  competition  between  rival 
routes  is  one  of  the  matters  which  may  lawfully  be  consid- 
ered in  making  rates,  and  that  substantial  dissimilarity  of 
circumstances  and  conditions  may  justify  common  carriers  in 
charging  greater  compensation  for  the  transportation  of  like 
kinds  of  property  for  a  shorter  than  for  a  longer  distance 
over  the  same  line,  we  are  brought  to  consider  whether,  upon 
the  evidence  in  the  present  case,  the  courts  below  erred  in 
dismissing  the  Interstate  Commerce  Commission's  complaint. 

As  the  third  section  of  the  act,  which  forbids  the  making 
or  giving  any  undue  or  unreasonable  preference  or  advantage 
to  any  particular  person  or  locality,  does  not  define  what^ 
under  that  section,  shall  constitute  a  preference  or  advantage 
to  be  undue  or  unreasonable,  and  as  the  fourth  section,  whicb 
forbids  the  charging  or  receiving  greater  compensation  in  the 
aggregate  for  the  transportation  of  like  kinds  of  property  for 
a  shorter  than  for  a  longer  distance  over  the  same  line,  under 
substantially  similar  circumstances  and  conditions,  does  not 
define  or  describe  in  what  the  similarity  or  dissimilarity  of 
circumstances  and  conditions  shall  consist,  it  cannot  be  doubted 
that  whether,  in  particular  instances,  there  has  been  an  undue 
or  unreasonable  prejudice  or  preference,  or  whether  the  cir- 
cumstances and  conditions  of  the  carriage  have  been  substan- 
tially similar  or  otherwise,  are  questions  of  fact  depending  on 
the  matters  proved  in  each  case.  Benahy  Main  CoUiery  Com- 
pcmy  V.  Manchester  <&c.  Railway  Co.^  3  Railway  &  Canal 
Traffic  Cases,  426  ;  Phippa  v.  London  <&  North  Western  Bail- 
way,  1892,  2  Q.  B.  D.  229 ;  Cincinnati,  JV,  0.  <&  Tex.  Poo. 
Railway  v.  Interstate  Com.  Com.,  162  U.  S.  184,  194;  Texas 
and  Pacific  Railway  v.  Interstate  Com.  Com.,  162  U.  S.  197, 
235. 
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The  Circuit  Court,  after  a  consideration  of  the  evidence, 
expressed  its  conclusion  thus: 

*'  In  any  aspect  of  the  case  it  seems  impossible  to  consider 
this  complaint  of  the  Board  of  Trade  of  Troy  against  the 
defendant  railroad  companies,  particularly  the  Midland  and 
Georgia  Central  railroads,  in  the  matter  of  the  charge  upon 
property  transported  on  their  roads  to  or  from  points  east  or 
west  of  Troy,  as  specified  and  complained  of,  obnoxious  to 
the  fourth  or  any  other  section  of  the  interstate  commerce 
act.  The  conditions  are  not  substantially  the  same  and  the 
circumstances  are  dissimilar,  so  that  the  case  is  not  within  the 
statute.  The  case  made  here  is  not  the  case  as  it  was  made 
before  the  Commission.  New  testimony  has  been  taken,  and 
the  conclusion  reached  is  that  the  bill  is  not  sustained ;  that  it 
should  be  dismissed,  and  it  is  so  ordered."     69  Fed.  Rep.  227. 

The  Circuit  Court  of  Appeals,  in  affirming  the  decree  of 
the  Circuit  Court,  used  the  following  language: 

"  Only  two  railroads,  the  Alabama  Midland  and  the  Georgia 
Central,  reach  Troy.  Each  of  these  roads  has  connection  with 
other  lines,  parties  hereto,  reaching  all  the  long-distance  mar- 
kets mentioned  in  these  proceedings.  The  Commission  fiAds 
that  no  departure  from  the  long  and  short  haul  rule  of  the 
fourth  section  of  the  statute  as  against  Troy  as  the  shorter 
distance  point,  and  in  favor  of  Montgomery  as  the  longer  dis- 
tance point,  appears  to  be  chargeable  to  the  Georgia  Central 
The  rates  in  question  when  separately  considered,  are  not  un- 
reasonable or  unjust.  As  a  matter  of  business  necessity  they 
are  the  same  by  each  of  the  railroads  that  reach  Troy.  The 
Commission  concludes  that,  as  related  to  the  rates  to  Mont- 
gomery, Columbus  and  Eufaula,  the  rates  to  and  from  Troy 
unjustly  discriminate  against  Troy  and  in  the  case  of  the 
Alabama  Midland  violate  the  long  and  short  haul  rule. 

"The  population  and  volume  of  business  at  Montgomery 
are  many  times  larger  than  at  Troy.  There  are  many 
more  railway  lines  running  to  and  through  Montgomery,  con- 
necting with  all  the  distant  markets.  The  Alabama  Kiver, 
open  all  the  year,  is  capable,  if  need  be,  of  bearing  to  MobUe 
on  the  sea  the  burden  of  all  the  goods  of  every  class  that 
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pass  to  or  from  Montgomery.  The  competition  of  the  rail- 
way lines  is  not  stifled,  but  is  fully  recognized  and  intelli- 
gently and  honestly  controlled  and  regulated  by  the  traflJc 
association  in  its  schedule  of  rates.  There  is  no  suggestion  in 
the  evidence  that  the  traffic  managers  who  represent  the  car- 
riers that  are  members  of  that  association  are  incompetent  or 
under  the  bias  of  any  personal  preference  for  Montgomery  or 
prejudice  against  Troy  that  has  led  them,  or  is  likely  to  lead 
them,  to  unjustly  discriminate  against  Troy.  When  the  rates 
to  Montgomery  were  higher  a  few  years  ago  than  now,  actual 
active  water-line  competition  by  the  river  came  in,  and  the 
rates  were  reduced  to  the  level  of  the  lowest  practical  paying 
water  rates,  and  the  volume  of  carriage  by  the  river  is  now 
comparatively  small,  but  the  controlling  power  of  that  water 
line  remains  in  full  force,  and  must  ever  remain  in  force  as 
long  as  the  river  remains  navigable  to  its  present  capacity. 
And  this  water  line  affects  to  a  degree  less  or  more  all  the 
shipments  to  or  from  Montgomery  from  or  to  all  the  long- 
distance markets.  It  would  not  take  cotton  from  Mont- 
gomery to  the  South  Atlantic  ports  for  export,  but  it  would 
take  the  cotton  to  the  points  of  its  ultimate  destination  if  the 
railroad  rates  to  foreign  marts  through  the  Atlantic  ports 
were  not  kept  down  to  or  below  the  level  of  profitable  car- 
riage by  water  from  Montgomery  through  the  port  of  Mobile. 
The  volume  of  trade  to  be  competed  for,  the  number  of  car- 
riers actively  competing  for  it,  and  a  constantly  open  river  pres- 
ent to  take  a  large  part  of  it  whenever  the  railroad  rates  rise 
up  to  the  mark  of  profitable  water  carriage,  seem  to  us,  as 
they  did  to  the  Circuit  Court,  to  constitute  circumstances  and 
conditions  at  Montgomery  substantially  dissimilar  from  those 
existing  at  Troy,  and  to  relieve  the  carriers  from  the  charges 
preferred  against  them  by  the  Board  of  Trade.  We  do  not 
discuss  the  third  and  fourth  contention  of  the  counsel  for  the 
appellant  further  than  to  say  that,  within  the  limits  of  the  ! 
exercise  of  intelligent  good  faith  in  the  conduct  of  their  busi- 
ness, and  subject  to  the  two  leading  prohibitions  that  their 
charges  shall  not  be  unjust  or  unreasonable,  and  that  they 
shall  not  unjustly  discriminate  so  as  to  give  undue  preference 
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or  disadvantage  to  persons  or  traffic  similarly  circumstanced, 
the  act  to  regulate  commerce  leaves  common  carriers,  as  they 
were  at  the  common  law,  free  to  make  special  rates  looking 
to  the  increase  of  their  business,  to  classify  their  traffic,  to 
adjust  and  apportion  their  rates  so  as  to  meet  the  necessities 
of  commerce  and  of  their  own  situation  and  relation  to  it,  and 
generally  to  manage  their  important  interests  upon  the  same 
principles  which  are  regarded  as  sound  and  adopted  in  other 
trades  and  pursuits.  The  carriers  are  better  qualified  to  ad- 
just such  matters  than  any  court  or  board  of  public  adminis- 
tration, and,  within  the  limitations  suggested,  it  is  safe  and 
wise  to  leave  to  their  traffic  managers  the  adjusting  of  dis- 
similar circumstances  and  conditions  to  their  business."  41 
U.  S.  App.  453. 

The  last  sentence  in  this  extract  is  objected  to  by  the  Com- 
mission's counsel,  as  declaring  that  the  determination  of  the 
extent  to  which  discrimination  is  justified  by  circumstances 
and  conditions  should  be  left  to  the  carriers.  If  so  read,  we 
should  not  be  ready  to  adopt  or  approve  such  a  position.  But 
we  understand  the  statement,  read  in  the  connection  in  which 
it  occurs,  to  mean  only  that,  when  once  a  substantial  dissimi- 
larity of  circumstances  and  conditions  has  been  made  to 
appear,  the  carriers  are,  from  the  nature  of  the  question, 
better  fitted  to  adjust  their  rates  to  suit  such  dissimilarity  of 
circumstances  and  conditions  than  courts  or  commissions ;  and 
when  we  consider  the  difficulty,  the  practical  impossibility,  of 
a  court  or  a  commission  taking  into  view  the  various  and  con- 
tinually changing  facts  that  bear  upon  the  question,  and 
intelligently  regulating  rates  and  charges  accordingly,  the 
observation  objected  to  is  manifestly  just.  But  it  does  not 
mean  that  the  action  of  the  carriers,  in  fixing  and  adjusting 
the  rates,  in  such  instances,  is  not  subject  to  revision  by  the 
Commission  and  the  courts,  when  it  is  charged  that  such 
action  has  resulted  in  rates  unjust  or  unreasonable,  or  in  un- 
just discriminations  and  preferences.  And  such  charges  were 
made  in  the  present  case,  and  were  considered,  in  the  first 
place  by  the  Commission,  and  afterwards  by  the  Circuit  Court 
and  by  the  Circuit  Court  of  Appeals. 
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The  first  contention  we  encounter,  upon  this  branch  of  the 
case,  is  that  the  Circuit  Court  had  no  jurisdiction  to  review 
the  judgment  of  the  Commission  upon  this  question  of  fact ; 
that  the  court  is  only  authorized  to  inquire  whether  or  not  the 
Commission  has  misconstrued  the  statute  and  thereby  exceeded 
its  power;  that  there  is  no  general  jurisdiction  to  take  evi- 
dence upon  the  merits  of  the  original  controversy ;  and,  espe- 
cially, that  questions  under  the  third  section  are  questions  of 
fact  and  not  of  power,  and  hence  unreviewable. 

We  think  this  contention  is  sufficiently  answered  by  simply 
referring  to  those  portions  of  the  act  which  provide  that,  when 
the  court  is  invoked  by  the  Commission  to  enforce  its  lawful 
orders  or  requirements,  the  court  shall  proceed,  as  a  court  of 
equity,  to  hear  and  determine  the  matter,  and  in  such  manner 
as  to  do  justice  in  the  premises. 

In  the  case  of  Cincinnati^  N.  0.  and  Texas  Poo.  Railway 
V.  Int.  Com.  Com.,  162  U.  S.  184,  the  findings  of  the  Commis- 
sion were  overruled  by  the  Circuit  Court,  after  additional 
evidence  taken  in  the  court,  and  the  decision  of  the  Circuit 
Court  was  reviewed  in  the  light  of  the  evidence  and  reversed 
by  the  Circuit  Court  of  Appeals,  and  this  court,  in  reference 
to  the  argument  that  the  Commission  had  not  given  due 
weight  to  the  facts  that  tended  to  show  that  the  circum- 
stances and  conditions  were  so  dissimilar  as  to  justify  the 
rates  charged,  held  that  as  the  question  was  one  of  fact,  pecul- 
iaiiy  within  the  province  of  the  Commission,  and  as  its  con- 
clusions had  been  accepted  and  approved  by  the  Circuit  Court 
of  Appeals,  and  as  this  court  found  nothing  in  the  record  that 
made  it  our  duty  to  draw  a  different  conclusion,  the  decree  of 
the  Circuit  Court  of  Appeals  should  be  affirmed.  Such  a 
holding  clearly  implies  that  there  was  power  in  the  courts 
below  to  consider  and  apply  the  evidence  and  in  this  court 
to  review  their  decisions. 

So  in  the  case  of  Texa^  cfc  Pacific  Railway  v.  Interstate 
Com.  Com.,  162  U.  S.  197,  the  decision  of  the  Circuit  Court  of 
Appeals,  which  affirmed  the  validity  of  the  order  of  the  Com- 
mission, upon  the  ground  that,  even  if  ocean  competition 
should  be  regarded  as  creating  a  dissimilar  condition,  yet  that. 
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in  the  case  under  consideration,  the  disparity  in  rates  was  too 
great  to  be  justified  by  that  condition,  was  reversed  by  this 
court,  not  because  the  Circuit  Court  had  no  jurisdiction  to 
consider  the  evidence  and  thereupon  to  affirm  the  validity  of 
the  order  of  the  Commission,  but  because  that  issue  was  not 
actually  before  the  court,  and  that  no  testimony  had  been 
adduced  by  either  party  on  such  an  issue;  and  it  was  said 
that  the  language  of  the  act  authorizing  the  court  to  hear  and 
determine  the  matter  as  a  case  of  equity,  *'  necessarily  implies 
that  the  court  is  not  concluded  by  the  findings  or  conclusions 
of  the  Commission." 

Accordingly  our  conclusion  is  that  it  was  competent,  in  the 
present  case,  for  the  Circuit  Court,  in  dealing  with  the  issues 
raised  by  the  petition  of  the  Commission  and  the  answers 
thereto,  and  for  the  Circuit  Court  of  Appeals  on  the  appeal, 
to  determine  the  case  upon  a  consideration  of  the  allegations 
of  the  parties  and  of  the  evidence  adduced  in  their  support, 
giving  effect,  however,  to  the  findings  of  fact  in  the  report  of 
the  Commission  d^  prima  facie  evidence  of  the  matters  therein 
stated. 

It  has  been  uniformly  held  by  the  several  Circuit  Courts 
and  the  Circuit  Courts  of  Appeal,  in  such  cases,  that  they  are 
not  restricted  to  the  evidence  adduced  before  the  Commission, 
nor  to  a  consideration  merely  of  the  power  of  the  Commis- 
sion to  make  the  particular  order  under  question,  but  that 
additional  evidence  may  be  put  in  by  either  party,  and  that 
the  duty  of  the  court  is  to  decide,  as  a  court  of  equity,  upon 
the  entire  body  of  evidence. 

Coming  at  last  to  the  questions  of  fact  in  this  case,  we 
encounter  a  large  amount  of  conflicting  evidence.  It  seems 
undeniable,  as  the  effect  of  the  evidence  on  both  sides,  that 
an  actual  dissimilarity  of  circumstances  and  conditions  exists 
between  the  cities  concerned,  both  as  respects  the  volume  of 
their  respective  trade  and  the  competition,  affecting  rates, 
occasioned  by  rival  routes  by  land  and  water.  Indeed,  the 
Commission  itself  recognized  such  a  state  of  facts  by  making 
an  allowance,  in  the  rates  prescribed,  for  dissimilarity  resulting 
from  competition,  and  it  was  contended  on  behalf  of  the  Com- 
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mission,  both  in  the  courts  below  and  in  this  court,  that  the 
competition  did  not  justify  the  discriminations  against  Troy 
to  the  esfftent  shown,  and  that  the  allowance  made  therefor  by 
the  Commission  was  a  due  allowance. 

The  issue  is  thus  restricted  to  the  question  of  the  prepon- 
derance of  the  evidence  on  the  respective  sides  of  the  contro- 
versy. We  have  read  the  evidence  disclosed  by  the  record, 
and  have  endeavored  to  weigh  it  with  the  aid  of  able  and 
elaborate  discussions  by  the  respective  counsel. 

No  useful  purpose  would  be  served  by  an  attempt  to  for- 
mally state  and  analyze  the  evidence,  but  the  result  is  that  we 
are  not  convinced  that  the  courts  below  erred  in  their  estimate 
of  the  evidence,  and  that  we  perceive  no  error  in  the  principles 
of  law  on  which  they  proceeded  in  the  application  of  the 
evidence. 

The  decree  of  the  Circuit  Court  of  Appeals  is  accordingly 

Affirmed. 
Mb.  Justiob  Hablak,  dissenting. 

I  dissent  from  the  opinion  and  judgment  in  this  case. ' 
Taken  in  connection  with  other  decisions  defining  the  pow- 
ers of  the  Interstate  Commerce  Commission,  the  present  deci- 
sion, it  seems  to  me,  goes  far  to  make  that  commission  a 
useless  body  for  all  practical  purposes,  and  to  defeat  many 
of  the  important  objects  designed  to  be  accomplished  by  the 
various  enactments  of  Congress  relating  to  interstate  com- 
merce. The  Commission  was  established  to  protect  the  pub- 
lic against  the  improper  practices  of  transportation  companies 
engaged  in  commerce  among  the  several  States.  It  has  been 
left,  it  is  true,  with  power  to  make  reports,  and  to  issue  pro- 
tests. But  it  has  been  shorn,  by  judicial  interpretation,  of 
authority  to  do  anything  of  an  effective  character.  It  is 
denied  many  of  the  powers  which,  in  my  judgment,  were 
intended  to  be  conferred  upon  it.  Besides,  the  acts  of  Con- 
gress are  now  so  construed  as  to  place  communities  on  the 
lines  of  interstate  commerce  at  the  mercy  of  competing  rail- 
road companies  engaged  in  such  commerce.  The  judgment 
in   this  case,  if  I  do  not  misapprehend  its  scope  and  effect, 
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proceeds  upon  the  ground  that  railroad  companies,  when 
competitors  for  interstate  business  at  certain  points,  may,  in 
order  to  secure  traffic  for  and  at  those  points,  establish  rates 
that  will  enable  them  to  accomplish  that  result,  although  such 
rates  may  discriminate  against  intermediate  points.  Under 
such  an  interpretation  of  the  statutes  in  question,  they  may 
well  be  regarded  as  recognizing  the  authority  of  competing 
railroad  companies  engaged  in  interstate  commerce  —  when 
their  interests  will  be  subserved  thereby  —  to  build  up  favored 
centres  of  population  at  the  expense  of  the  business  of  the 
country  at  large.  I  cannot  believe  that  Congress  intended 
any  such  result,  nor  do  I  think  that  its  enactments,  properly 
interpreted,  would  lead  to  such  a  result. 


CHAVES  V.  UNITED  STATES. 

APPEAL  FROM  THE  OOUET  OF   PRIVATE   LAND   CLAIMS. 

No.  4.    Argued  October  18, 1897.  —  Decided  November  15, 1887. 

By  the  Spanish  law  in  force  at  the  time  of  the  aUeged  grant  of  1788,  set  np 
in  this  case,  lots  and  lands  were  distributed  to  those  who  were  intending 
to  settle,  and  it  was  provided  that,  **  when  said  settlers  shaU  have  lived 
and  labored  in  said  settlements  during  the  space  of  four  years,  they  are 
hereby  empowered,  from  the  expiration  of  said  term,  to  seU  the  same, 
and  freely  to  dispose  of  them,  at  their  will,  as  their  own  property,"  but 
confirmation  after  the  four  years  had  elapsed  was  required  in  completion 
of  the  legal  title;  and  it  was  further  provided  that  it  should  *^not  be 
lawful  to  give  or  distribute  lands  in  a  settlement  to  such  persons  as 
already  possess  some  in  another  settlement,  nnless  they  shall  leave  their 
former  residence,  and  remove  themselves  to  the  new  place  to  be  settled, 
except  where  they  shall  have  resided  in  the  first  settlement  during  the 
four  years  necessary  to  entitle  them  to  fee-simple  right,  or  unless  they 
shaU  relinquish  their  title  to  the  same  for  not  having  fulfilled  their  obliga- 
tion.*' On  the  facts  in  this  case  it  is  Held,  that  the  granting  papers  in 
this  record,  taken  together,  do  not  justify  the  presumption  of  settlement 
and  working  by  the  two  Gkircias  on  the  tract  contained  in  the  grant  of 
1788,  for  the  ten  years  prior  to  1798,  or  for  four  years  thereof,  or  any 
confirmation  of  the  grant  thereupon,  but  that  the  contrary  is  to  be 
Inferred  from  the  testimony  in  respect  of  possession;  that  Armenta*s 
VOL.  cLxvm— 12 
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certificate  of  1798  and  the  correspondence  of  1808  conduct  to  no  other 
result ;  and  that,  in  the  light  of  all  the  evidence,  the  conclusion  of  the 
court  below  was  correct. 

This  was  a  petition  filed  by  heirs  and  legal  representatives 
of  Francisco  Garcia  de  Noriega  and  Jos6  Antonio  Garcia  da 
Noriega,  for  the  confirmation  of  an  alleged  grant  made  by 
Governor  Concha,  January  27,  1788,  of  9752.57  acres,  called 
the  Canon  de  San  Diego,  situated  in  the  county  of  Bernallilo, 
New  Mexico,  and  included  within  a  grant  of  116,288.89  acres 
by  Gt>vernor  Chacon,  March  6, 1798,  alleged  in  the  petition  to 
have  been  to  the  "  town  of  the  Canon  de  San  Diego." 

The  granting  papers  of  1788  were  produced  and  placed  in 
the  archives  of  the  Government  by  claimants  in  1879.  As 
translated  by  the  Government,  they  read  as  follows : 

'^  Senor  Governor  Don  Fernando  de  la  Concha  : 

"We,  Francisco  Garcia  de  Noriega,  interpreter  for  the 
Navajos,  and  Jos6  Antonio  Garcia  de  Noriega,  with  the  most 
profound  respect  appear  before  your  Excellency  and  state.  Sir, 
that  a  caflon  which  is  called  San  Diego  being  found  vacant, 
having  seen  that  cultivation  may  be  had  and  some  animals 
pastured  therein,  we  prostrate  ourselves  at  the  royal  feet  of 
your  Excellency's  grandeur  solely  to  ask  and  pray  that  you 
deign  in  the  name  of  his  Majesty  to  favor  us  by  giving  us 
the  said  caflon  for  the  purposes  mentioned,  on  account  of 
finding  ourselves  lacking  land  for  planting,  and,  we  deserving 
that  his  Majesty  should  favor  us,  we  ask  as  a  grant  the  said 
caflon;  on  account  of  all  which  we  ask  and  pray  that  your 
Excellency  be  well  pleased  to  command  that  what  we  request 
be  done,  that  by  your  so  doing  we  shall  receive  great  benefit 
and  favor,  etc. 

"Fbancisco  Gaecia  de  Nobiega.      (Scroll.) 
"Jose  Antonio  Gaecia.  (Scroll.) 

"  Santa  Fe,  January  27,  1788. 
"I  grant,  in  the  name  of  the  King,  the  cultivation  and 
working  of  the  land  which  the  petitioners  ask  for,  the  chief 
alcalde  of  the  Queres,  Don  Antonio  Armenta,  placing  them  in 


Digitized  by 


Google 


CHAVES  V.   UNITED  STATES.  179 

Statement  of  the  Case. 

posseflsion  thereof,  provided  that  no  prejudice  results  to  the 
Indians  and  residents  settled  in  that  vicinity,  and  it  having 
been  so  done,  following  this  decree  he  shall  place  the  said 
taking  of  possession  without  prejudice  to  a  third  party,  in 
order  to  copy  it  in  the  government  book,  and  to  write  it  out 
on  stamped  paper  when  the  same  shall  reach  this  province. 

"  Concha.    (Scroll.) 

"At  this  Canon  of  San  Diego  on  the  sixth  day  of  the 
month  of  February,  of  the  year  one  thousand  seven  hundred 
and  eighty-eight,  I,  Don  Antonio  de  Armenia,  chief  alcalde 
and  war  captain  of  the  jurisdiction  of  the  Queres,  by  virtue 
of  the  authority  that  is  conferred  upon  me  by  Senor  Don 
Fernando  de  la  Concha,  Knight  Commander  of  Mora  in  the 
Order  of  Santiago,  lieutenant  colonel  of  the  royal  armies,  civil 
and  military  governor  of  this  province  of  New  Mexico,  being 
bX  the  said  canon,  having  cited  the  natives  of  the  pvMo  of 
Jemez,  who  are  the  adjoining  owners  to  said  land,  and  having 
designated  to  them  that  which  was  their  own  they  were  well 
suited  on  account  of  receiving  no  injury  by  the  giving  of  said 
caflon^  and  also  knowing  that  it  is  the  will  of  our  Sovereign 
that  his  lands  be  peopled  by  his  vassals  in  whatever  surplus 
there  may  be,  and  finding  no  obstacle  whatever  that  could 
interfere  with  it,  and  exercising  the  authority  that  is  con- 
ferred upon  me,  I  went  to  said  Canon  of  San  Diego,  and  no 
one  appearing  who  had  a  better  right,  nor  there  being  any 
prejudice  to  a  third  party  who  might  make  objection,  and 
said  Indians,  Francisco  Garcia  de  Noriega,  interpreter  for  the 
Navajos,  and  his  brother,  Jos6  Antonio  Garcia  de  Noriega, 
being  present  and  understanding  it  all,  I  took  them  by  the 
band,  I  conducted  them  over  said  lands,  they  pulled  up  grass, 
threw  stones  to  the  four  cardinal  points,  and  we  all  said  to- 
gether three  times,  *Long  live  the  King,  our  Lord  (whom  may 
God  preserve,)*  as  evidence  of  true  possession,  which  they 
received  quietly  and  peaceably  without  any  opposition,  their 
boundaries  being  the  following:  On  the  north  side,  the  water- 
fall («aZ^  del  agua);  on  the  south  side,  the  junction  of  the 
rivers  and  also  a  point  of  a  red  table  land  (una  mesa  colo- 
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rada^)  and  lands  of  said  Indians.  With  respect  to  the  east 
and  west  there  is  nothing  more  than  some  very  high  table 
lands  on  both  sides  of  the  caflouy  which  (table  lands)  serve  as 
boundaries.  And,  there  resulting  no  prejudice  whatever,  they 
were  satisfied  with  them  (the  boundaries) ;  and  in  order  that  it 
may  so  appear  I,  said  chief  alcalde^  Don  Antonio  de  Armenta, 
signed  it,  together  with  my  two  attending  witnesses,  with 
whom  I  act  for  lack  of  a  public  or  royal  notary,  of  which 
there  is  none  of  any  kind  in  all  this  government,  to  all  of 
which  I  certify. 

"  The  interlineation  *  river '  is  valid. 

"Antonio  dk  Armenta.    (ScrolL) 
"  (Armenta's  scroll.) 

"Witness:  Salvador  Antonio  Sandoval.    (Scroll.) 

"Witness:  Nicolas  Ortiz.    (Scroll.)" 

There  are  some  differences  between  petitioners'  translations 
and  those  of  the  Government,  the  principal  being  in  the  open- 
ing words  of  the  alleged  grant,  which  in  Spanish  were :  "  Con- 
cede en  nombre  del  JRey  el  cultivo  y  labor  de  la  tierra  que 
solicitan  los  Supplicantes,"  etc.  These  words  are  translated 
by  petitioners :  "  I  grant  in  the  name  of  the  King,  for  cultiva- 
tion and  working,  the  land  that  the  petitioners  solicit " ;  and 
by  the  Government :  "  I  grant,  in  the  name  of  the  King,  the 
cultivation  and  working  of  the  land  which  the  petitioners  ask 
for.'' 

The  granting  papers  of  the  grant  of  1798  were  as  follows : 

"  Seal  Third.     [Seal.]    Two  Rials. 
"For  the  years  one  thousand  seven  hundred  and  ninety- 
eight  and  ninety-nine. 

"  To  the  lieutenant  colonel  and  governor  of  this  province : 

"  Francisco  and  Antonio  Garcia,  brothers,  and  interpreters 
of  the  Navajo  nation,  in  unison  with  Miguel  Garcia,  Joaquin 
Montoya,  Salvador  Garcia,  Jos6  Manuel  Garcia,  Juan  Jos6 
Gutierez,  Juan  de  Aguilar,  Bias  Nepumuceno  Garcia,  Bar- 
tholomew Montoya,  Jos6  Montoya,  Tomas  Montoya,  Juan 
Domingo  Martin,  Jos6  Gonzales,  Salvador  Lopes,  Antonio 
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Abad  Gkircia,  Miguel  Gallego,  Marcos  Apodaca,  Jos6  Miguel 
Duran  and  Jos6  Maria  Jaramillo,  appear  before  your  Excel- 
lency in  the  most  approved  manner  the  law  requires  and  may 
be  necessary,  and  state  that  a  quantity  of  vacant  and  unculti- 
vated land  lies  in  the  Canon  of  San  Diego,  adjoining  the 
boundaries  of  the  land  belonging  to  the  Indians  of  the  town 
of  Jemez ;  and  whereas  the  settlement  thereof  would  be  bene- 
ficial to  the  provinces,  and  advantageous  to  our  present 
families  and  descendants  to  be  settling  upon  these  lands  with 
our  property  and  cultivating  the  same,  we  pray  your  excel- 
lency to  be  pleased  to  grant  this  aid  and  settlement  that  we 
petition  for  to  the  persons  herein  mentioned ;  being  pleased 
at  the  same  time  to  order,  in  the  name  of  his  Majesty  (whom 
may  God  preserve),  that  we  may  receive  from  the  boundaries 
beyond  the  land  granted  to  the  Indians  of  the  pueblo,  our 
petition  calling  for  from  east  to  west  to  the  middle  arroyo 
called  Los  Torreones,  and  the  line  running  from  north  to 
south  to  the  Yallecelo  de  la  Cueva  which  is  in  front  of  the 
waterfall,  and  in  a  transverse  line  from  said  middle  arroyo 
to  the  Rito  de  la  Jara.  We  also  protest  that  we  will  not 
injure  with  our  persons  or  stock,  a  few  trees  which  the  Ind- 
ians claim  as  their  own,  although  they  are  planted  beyond 
the  limits  of  the  lands  which  belong  to  them.  Therefore  we 
humbly  pray  your  Excellency  to  be  pleased  to  order  our  re- 
quest to  be  complied  with,  granting  us  the  vacant  land  asked 
for ;  by  doing  which  we  will  receive  grace,  and  we  swear,  in 
due  form,  that  our  petition  is  not  made  through  malice ;  and 
one  signed,  the  others  not  knowing  how. 

"Jose  Miguel  Gaboia. 

"  Decree. 

*•  In  view  of  the  foregoing  petition  made  by  Jos6  Miguel 
Garcia  and  other  citizens  therein  mentioned,  in  regard  to  set- 
tling in  the  canon  known  as  San  Diego  de  Jemez,  where  the 
interpreters  of  the  Navajo  nation  were  temporarily  stationed, 
I  grant  to  them  the  aforesaid  land  in  the  name  of  the  King, 
our  sovereign,  with  the  expressed  condition  that  it  is  to  be 
settled  by  at  least  twenty  citizens ;  that  the  lands  are  to  be 
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distributed  in  equal  parts,  and  that  they  are  not  allowed  or 
authorized,  for  themselves  or  their  heirs,  to  sell  or  dispose  of 
the  lands  granted  to  them.  It  being  his  Majesty's  will,  accord- 
ing to  his  last  orders,  that  the  lands  should  descend  from 
father  to  son,  or  his  heirs  in  a  direct  line ;  and  if  any  colonist, 
to  suit  his  own  conscience,  should  desire  to  remove,  under  any 
pretext  whatever,  his  possession  or  share  shall  remain  for  the 
benefit  of  the  one  taking  his  place,  in  which  case  the  residents 
of  the  same  place,  or  persons  marcying  there,  shall  be  preferred, 
and  for  which  no  remuneration  whatever  shall  be  exacted  by 
the  person  voluntarily  absenting  himself,  or  expelled  or  ban- 
ished by  the  authorities  on  account  of  his  bad  conduct ;  that 
besides  the  subdivision  above  mentioned,  a  sufficient  amount 
of  land  is  to  be  left  for  pastures  and  watering  places  as  well 
as  to  allow  for  the  increase  of  the  settlement,  if  such  may  be 
the  case  (which  is  likely  to  occur) — (torn)  —  order  of  the 
chief  justice  of  that  jurisdiction,  Don  Antonio  Armenta,  to 
place  the  parties  in  possession  under  the  rules  prescribed  by 
law.  Chacon. 

"  Possession, 

"  In  the  Canon  de  San  Diego  de  los  Jemez,  on  the  fourteenth 
day  of  the  month  of  March,  in  the  year  one  thousand  seven 
hundred  and  ninety-eight,  I,  Don  Antonio  Armenta,  chief 
justice  of  the  Pueblo  of  Jemez,  by  virtue  of  the  authority 
conferred  upon  me  by  my  superior,  Don  Fernando  Chacon, 
gentleman  of  the  order  of  Santiago,  lieutenant  colonel  of  the 
royal  armies,  political  and  military  governor  of  this  province 
of  New  Mexico,  being  at  the  aforesaid  place,  and  having  sum- 
moned the  natives  of  said  Pueblo  of  Jemez,  to  whom  having 
measured  the  league  belonging  to  them,  I  found  a  surplus  of 
two  thousand  one  hundred  varas,  which  they  had  before  arriv- 
ing at  the  Canon  de  San  Diego,  all  of  which  they  claimed  as 
their  own,  without  having  any  right  to  them  in  any  manner; 
and  believing  that  it  is  the  wish  of  our  sovereign  that  his  land 
be  settled  upon  by  his  subjects  wherever  a  surplus  may  be 
found,  and  finding  no  impediment  whatever,  and  using  the 
authority  in  me  vested,  I  proceeded  to  the  surplus  lands,  and 
finding  no  one  with  a  better  title,  and  Francisco  Garcia,  An- 
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tonio  Gkkroia,  Navajo  interpreters,  Miguel  Garcia,  Joaquin 
Montoya,  Salvador  Qurcia,  Jose  Manuel  Garcia,  Juan  Jos6 
Gutierrez,  Juan  de  Aguilar,  Juan  Bias  Pumuceno  Garcia, 
Bartolome  Montes,  Tomas  Montoya,  Jos6  Montoya,  Juan 
Domingo  Sangil,  Salvador  Lopez,  Jos6  Gonzales,  Antonio 
Abad  Gkircia,  Miguel  Gallegos,  Marcos  Apodaca,  Jos6  Miguel 
Duran  and  Jos6  Jaramillo,  being  present,  all  interested  and 
well  informed  in  regard  to  the  matter,  I  took  them  by  the 
hand,  walked  them  over  said  lands,  they  pulled  up  grass,  threw 
stones  towards  the  four  winds,  and  we  all  cried  at  once,  three 
times.  Live  the  King  our  sovereign  (whom  may  God  preserve) 
in  proof  of  legal  possession,  which  they  received  quietly  and 
peaceably  without  any  opposition  whatever,  because,  after  con- 
cluding all  these  ceremonies,  I  delivered  to  each  one  of  the 
said  settlers  three  hundred  varas,  with  which  they  were  well 
satisfied,  leaving  the  remainder  for  the  benefit  of  all,  and  with- 
out any  other  lands  being  left  for  any  person  to  enter;  and  in 
order  to  prevent  any  other  from  coming  to  meddle  and  create 
<iifficulties  between  the  citizens,  as  well  as  the  Indians,  I  gave 
time  to  understand  which  were  their  boundaries,  which  are : 
On  the  north,  the  Vallecito  de  la  Cueva,  on  the  south  the  ter- 
mination of  the  Indian  league.  On  the  east,  the  boundary  of 
Vallecito ;  and  on  the  west,  the  opening  towards  the  middle 
.  arroyo  and  the  Rito  de  la  Jara ;  and  no  injury  resulting  to  any 
one  they  were  all  satisfied,  and  in  order  that  it  may  so  appear,  I, 
the  said  chief  justice,  signed  with  my  two  attending  witnesses 
in  the  absence  of  a  public  or  royal  notary,  there  being  none 
within  the  limits  of  all  this  government,  to  which  I  certify. 

"Antonio  de  Aembnta. 
"  Witnesses : 

"Salvador  Lopez. 

"Josi  Miguel  Gaboia." 

In  1879,  when  the  documents  of  1788  were  produced  by 
claimants  and  filed  in  the  archives,  the  following  certificate 
was  also  brought  forward  by  them  and  put  on  file : 

"In  the  Canon  de  San  Diego  de  Jemez  on  the  fourteenth 
day  of  the  month  of  March,  year  1798,  before  me,  Antonio 
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de  Armenta,  and  there  being  assemble  all  the  citizens  who 
took  possession  of  the  said  canon,  together  with  Francisco 
Garcia  de  Noriega  and  Antonio  Garcia  de  Noriega,  two 
brothers  of  the  first  possessors,  said  Garcias  declared  in  a 
loud  and  clear  voice,  which  all  beard,  because  they  shouted  it 
with  much  distinctness,  and  they  all  unanimously  agreed  to 
abide  by  what  was  said  by  the  said  Garcias,  and  their  reasons 
were  these.  Friends  and  brothers,  now  each  of  you  is  about 
to  take  the  lands,  which  His  Majesty  has  granted  and  donated 
to  you ;  but  you  are  all  notified  that  the  lands,  which  we  first 
and  in  our  first  grant,  we  have  been  possessing,  be  all  of  you 
aware  that  I,  and  my  brother  are  going  to  enjoy  the  same 
freely,  without  any  of  those  present,  nor  their  children  nor 
anybody  else  shall  desire  to  interpose  obstacles,  and  because 
as  first  possessors  we  have  the  right  to  enjoy  said  lands  and 
to  cultivate  them  with  full  title,  as  well  ourselves,  our  chil- 
dren and  our  successors ;  and  so  that  none  of  those  who  are 
present  may  plead  ignorance  we  have  so  spoken  to-day  there 
being  no  one  absent.  The  said  Garcias  having  made  all  the 
remarks,  all  unanimously  replied  that  they  asked  reasonable 
justice  and  that  neither  by  themselves,  their  children,  nor 
successors  would  there  be  interposed  any  suit  or  demand 
against  them  at  any  time,  and  if  they  perchance  should  wish 
to  do  so  they  would  take  the  case  until  leaving  them  in  peace 
concerning  the  said  land  which  they  had  been  so  justly  pos- 
sessing. 

"  All  here  set  forth  I,  said  chief  justice,  witness,  for  all  of 
the  citizens  declared  that  it  was  not  to  them  any  imposition 
that  the  Messrs.  Garcias  should  enjoy  the  lands  which  they 
were  heretofore  cultivating,  and  that  it  may  so  appear  when- 
ever requisite  I  will  make  this  document  in  favor  of  the  said 
two  Garcias,  I  sign  the  same  with  those  of  my  attendance  in 
the  aforesaid  canon  in  said  day,  month  and  year,  to  which  I 
certify. 

"Anto.  de  Armenta." 

It  also  appeared  that  there  were  among  the  old  archives  the 
following : 
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"Governor:  The  interpreter  of  the  Navajos,  Antonio  Gar- 
cia^ has  presented  to  me  a  document  executed  to  him  by  the 
former  alcalde  of  this  jurisdiction,  Antonio  de  Armenta,  under 
the  decree  of  Don  Fernando  de  la  Concha,  as  appears  from 
the  grant  itself,  and  the  whole  of  the  Jemez  Canon,  having 
been  settled  under  an  order  of  Don  Fernando  Chacon  in  a 
royal  grant  made  to  them  and  in  which  it  embraced  the  lands 
granted  to  the  Garcias,  whence  results  contention  between 
the  one  and  the  others  the  latter  grantees  alleging  title  to  all 
the  land ;  and  I,  deeming  that  the  title  claimed  by  Antonio 
Garcia  is  founded  in  law,  he  having  been  the  prior  settler  for 
the  period  of  ten  years,  with  the  condition  that  at  the  time 
they  were  given  possession  all  the  new  settlers  gave  their 
consent,  as  said  Garcia  makes  appear  by  a  document  which 
the  alcalde  executed  to  the  two  brothers  and  which  I  enclose 
to  you,  together  with  the  grant  of  the  Garcias,  so  that  after 
seeing  you  may  order  whatever  you  shall  deem  proper  and 
may,  if  Garcia  has  a  right  to  the  land  claimed,  confirm  and 
approve  the  same,  to  obviate  all  questions  which  will  neces- 
sarily result  if  the  latter  be  not  decided  by  your  superiority 
that  the  land  of  the  Garcias  is  included  or  not  in  the  grant 
of  the  last  settlers  and  whether  a  copy  of  this  grant  be  taken 
so  that  the  original,  which  is  the  one  I  enclose,  may  remain 
in  the  archives  of  the  Government  confirmed  by  you,  and  the 
same  to  be  done  with  a  copy,  subject  to  what  you  may  direct, 
which  will  be  the  best  and  most  correct,  your  ordering  what 
I  shall  do  to  avoid  proceedings  annoying  your  attention.    God 

preserve  you  many  years. 

"Ignatio  Sanchez  Ybrgara. 
"  Santa  Ana,  1st  of  December,  1808. 
"  Lieutenant  Colonel  Jos6  Manrique." 

^'  Advised  of  your  official  communication  of  the  first  instant 
and  documents  you  accompany. 

"  I  will  state  to  you  that  the  subject  does  not  require  any 
decision  of  mine  inasmuch  as  the  grant  of  the  Garcias  makes 
their  right  clear,  which  grant  being  the  older  always  has  a 
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preference.  The  last  settlers  cannot  deny  to  the  Garcias 
a  better  title  and  so  these  should  always  remain  on  the  same 
grant  which  they  have  held  hitherto;  and  if  the  said  new 
settlers  do  not  coincide  you  will  not  permit  them  recourse  for 
and  such  which  they  may  possess,  they  will  not  have  the  royal 
audience  of  Guadalajara,  as  the  documents  referred  to  were 
sanctioned  by  former  governors  of  this  province  and  the  said 
royal  audience  alone  can  annul  them ;  with  which  I  answer 
your  oflScial  communication  before  mentioned.  I  return  to 
you  the  documents  mentioned  that  you  may  deliver  them 
to  the  party  interested.     God  preserve  you  many  years. 

"  Santa  F6,  13th  of  December,  1808. 

"  To  the  alcalde  of  Jemez." 

On  the  4th  day  of  June,  1859,  certain  claimants  for  them- 
selves and  in  the  name  of  the  actual  settlers  petitioned  the 
Surveyor  General  of  New  Mexico,  Pelham,  for  a  confirmation 
of  the  grant  of  March  6, 1798,  who  took  action  thereon.  In 
the  proceedings  it  appeared  from  the  evidence  that  a  town 
existed  on  the  grant  some  sixty  years  before  and  was  in 
existence  when  the  United  States  took  possession,  and  the 
testimonio  of  the  original  granting  papers,  heretofore  given, 
certified  to  as  correct  and  genuine  by  the  alcalde,  Don  Antonio 
Armenta,  with  his  attending  witnesses,  on  March  16,  1798,  in 
due  form,  "  at  the  verbal  request  of  the  parties,"  which  was 
then  on  file  in  the  oflBce  of  the  Surveyor  General,  was  con- 
sidered and  acted  on  by  him.  The  Surveyor  General  made 
his  report  to  Congress,  under  date  June  10, 1859,  approving 
the  grant,  and  stating  that "  the  evidence  shows  that  the  town 
has  been  in  continuous  occupation  of  the  claimants,  and  was 
in  existence  when  the  United  States  assumed  sovereignty  over 
the  country."  The  grant  was  thereupon  confirmed  by  Con- 
gress, June  21, 1860,  12  Stat.  71,  c.  167,  §  3.  The  patent  for 
this  grant  was  issued  October  21,  1881,  to  the  original  twenty 
grantees  and  those  claiming  under  or  through  them. 

In  1879,  Amado  Chaves,  for  himself  and  the  other  heirs  of 
the  two  Garcias,  petitioned  the  then  Surveyor  General,  Atkin- 
son, for  the  approval  and  confirmation  of  the  grant  of  1788, 
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and  in  the  proceedings  before  bim  the  papers  of  tbat  date, 
together  with  the  certificate  of  Alcalde  Armenta  of  March  14, 
1798,  were  produced  and  filed,  and  considered  with  the  corre- 
spondence of  1808,  and  sundry  depositions.  The  Surveyor 
General  approved  the  grant,  March  22,  1880,  and  transmitted 
a  certified  transcript  of  the  papers  for  the  action  of  Congress, 
but  the  grant  was  not  confirmed. 

The  evidence  tended  to  show  that  Francisco  and  Antonio 
Grarcia  were  two  Spanish  brothers,  who  were  interpreters  for 
the  Navajos;  that  Francisco  was  killed  in  1807,  and  that 
Antonio  died  in  1835. 

The  depositions  of  two  witnesses,  one  of  them  the  great 
grandson  of  Francisco  Garcia,  born  in  1827,  and  the  other 
the  grandson  of  Antonio  Qurcia,  bom  in  1807,  were  taken 
by  Surveyor  General  Atkinson  in  January,  1880.  Both  gave 
the  south  boundary  of  the  tract  sued  for  as  the  junction  of 
the  San  Diego  and  the  Guadalupe  Kivers,  ^^and  the  lands 
of  the  Indian  pueblo  of  Jemez."  Both  testified  that  the  tract 
was  reputed  to  belong  to  the  heirs  of  the  two  Garcias ;  that 
Francisco  was  reputed  to  have  lived  thereon ;  and  that  Antonio, 
who  survived  until  1835,  lived  there  to  their  knowledge. 

In  addition  to  these  depositions,  petitioners  called  as  a 
witness  another  great  grandson  of  Francisco,  born  in  1850, 
who  testified  that  his  grandmother  was  born  on  the  tract,  and 
tbat  '^  she  said  the  land  was  occupied  and  cultivated  by  them," 
the  two  Garcias.  What  particular  part  of  the  tract  she  was 
bom  on  and  the  particular  place  of  occupancy  and  cultivation 
did  not  appear. 

The  evidence  on  behalf  of  the  Govemment  was  to  the  effect 
that  Antonio  Garcia  occupied  land  several  hundred  varas  in 
extent,  running  north  from  the  north  boundary  line  of  the 
Indian  pueblo,  which  was  subsequently  sold  by  Antonio's 
grandson  to  one  of  the  witnesses,  who  thereupon  took  up  his 
residence  in  Antonio's  house;  that  Antonio  said  that  he  had 
"  lands  in  the  Indians'  league " ;  "  from  the  Pueblo  Indian 
league  up  north " ;  that  the  ranches  were  in  the  cafion  and 
divided  into  portions  of  300  varas  each;  that  heirs  of  the 
original  grantees  or  persons  claiming  under  them  still  held 
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original  allotments  north  of  the  junction  of  the  rivers;  and 
that  the  smaller  grant  was  not  generally  known. 

The  survey  of  May  18, 1880,  was  as  shown  in  the  map  on 
the  next  page. 

The  Court  of  Private  Land  Claims,  two  members  dissenting, 
held  that  the  claim  under  the  grant  of  1788  had  been  aban- 
doned, and  dismissed  the  petition. 

Mr.  Henry  M,  Earle  for  appellants. 

Mr,  Matthew  O.  Reynolds  for  appellees.  Mr.  Solicitor 
General  was  on  his  brief. 

Mb.  Chibf  Justiob  Fullbb,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

By  the  Spanish  law  in  force  at  the  time  of  the  alleged  grant 
of  1788,  lots  and  lands  were  distributed  to  those  who  were 
intending  to  settle,  and  it  was  provided  that  ^^  when  said  set- 
tlers shall  have  lived  and  labored  in  said  settlements  during 
the  space  of  four  years,  they  are  hereby  empowered,  from  the 
expiration  of  said  term,  to  sell  the  same,  and  freely  to  dispose 
of  them  at  their  will  as  their  own  property."  But  confir- 
mation by  the  audiencia,  or  the  governor,  if  recourse  to  the 
audiencia  was  impracticable,  after  the  four  years  had  elapsed, 
was  required  in  completion  of  the  legal  title.  Laws  Indies, 
Lib.  IV,  Tit.  2,  Law  1 ;  Eoyal  Order  of  1754;  2  White's  New 
Eecop.  48,  62.  This  is  admitted  except  that  it  is  said  that 
confirmation  was  not  needed,  and  was  not  usually  had,  until 
the  settler  sought  to  exercise  the  power  of  disposition. 

It  was  also  provided  that  it  should  "  not  be  lawful  to  give 
or  distribute  lands  in  a  settlement  to  such  persons  as  already 
possess  some  in  another  settlement,  unless  they  shall  leave 
their  former  residence  and  remove  themselves  to  the  new 
place  to  be  settled,  except  where  they  shall  have  resided  in 
the  first  settlement  during  the  four  years  necessary  to  entitle 
them  to  fee  simple  right,  or  unless  they  shall  relinquish  their 
title  to  the  same  for  not  having  fulfilled  their  obligation." 
Lib.  IV,  Tit.  12,  Law  2 ;  2  White,  49. 
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Flat  of  the  Cafion  de  San  Diego  Grant,  surveyed  by  Rob't  6.  Marmon,  U.  S. 
Deputy  Surveyor,  May,  1880.    Scale  80  chains—  1  in. 
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We  are  of  opinion  that  the  granting  papers  in  this  record 
taken  together  do  not  justify  the  presumption  of  settlement 
and  working  by  the  two  Garcias  on  the  tract  contained  in  the 
grant  of  1788,  for  the  ten  years  prior  to  1798,  or  for  four 
years  thereof,  or  any  confirmation  of  the  grant  thereupon; 
but  that  the  contrary  is  to  be  inferred  from  the  testimony  in 
respect  of  possession ;  and  that  Armenta's  certificate  of  1798 
and  the  correspondence  of  1808  conduct  to  no  other  result. 

The  two  Garcias  were  interpreters  to  the  Indians  and  they 
may  not  unreasonably  be  supposed  to  have  resided,  in  that 
capacity,  at  the  pueblo,  or  on  lands  claimed  by  the  Indians  as 
appurtenant  thereto.  The  language  of  the  petition  and  decree 
of  1788  was  perhaps  somewhat  peculiar,  and  it  is  manifest 
that  Governor  Chacon  regarded  "  the  cultivation  and  working 
of  the  land  "  by  them  as  not  permanent  in  character ;  for  when 
the  petition  for  the  grant  of  1798  was  presented  to  him  on 
behalf  of  the  two  Garcias  and  eighteen  others,  he  referred  in 
his  decree  to  the  interpreters  as  "  temporarily  stationed "  on 
the  tract  solicited,  and  must  be  assumed  to  have  been  aware 
of  the  nature  of  their  occupation. 

The  petition  of  1798  was  a  petition  for  settlement,  and  it 
nowhere  intimates  that  the  two  Garcias,  petitioners  "  in  uni- 
son "  with  the  other  eighteen  proposing  to  settle,  claimed  an 
independent  interest  in  the  Canon  de  San  Diego  by  virtue  of 
the  alleged  grant  of  1788,  but  on  the  contrary  it  states  that 
"  a  quantity  of  vacant  and  uncultivated  land  lies  in  the  Ca&on 
of  San  Diego,  adjoining  the  boundaries  of  the  land  belonging 
to  the  Indians  of  the  town  of  Jeraez,"  and  that  "  the  settle- 
ment thereof  would  be  beneficial  to  the  provinces  and  advan- 
tageous to  our  present  families  and  descendants."  The  terms 
of  the  decree  are  entirely  inconsistent  with  the  recognition  of 
such  a  claim,  and  so  is  the  act  of  juridical  possession.  In  that 
act  the  Alcalde,  Arraenta,  states  that  in  the  Canon  de  San 
Diego  de  los  Jemez,  having  summoned  the  natives  of  the 
pueblo  of  Jemez,  to  whom  was  measured  the  league  belonging 
to  them,  he  found  a  surplus  of  two  thousand  one  hundred 
varas,  which  the  Indians  had,  before  arriving  at  the  Canon  de 
San  Diego,  and  were  claiming  as  their  own,  but  to  which  he 
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says  they  had  no  right  in  any  manner;  and  believing  that  it 
was  the  wish  of  the  sovereign  that  his  lands  be  settled  by  his 
citizens  wherever  a  surplus  was  found,  finding  no  impediment, 
and  using  the  authority  in  him  vested,  and  finding  no  one 
with  a  better  title,  and  Francisco  Garcia  and  Antonio  Garcia, 
the  Navajo  interpreters,  and  the  eighteen  other  petitioners, 
(naming  them,)  being  present,  "all  interested  and  well  in- 
formed in  regard  to  the  matter,"  he  took  them  over  the  lands, 
performing  the  usual  formal  acts  in  proof  of  legal  possession, 
*^  which  they  received  quietly  and  peaceably  without  any  oppo- 
sition whatever,  because,  after  concluding  all  these  ceremonies, 
I  delivered  to  each  one  of  the  said  settlers  three  hundred  varas, 
with  which  they  were  well  satisfied,  leaving  the  remainder  for 
the  benefit  of  all,  and  without  any  other  lands  being  left  for 
any  person  to  enter " ;  and  he  gave  them  time  to  understand 
the  boundaries,  which  were :  "  On  the  north,  the  Vallecito  de 
la  Cueva,  on  the  south  the  termination  of  the  Indian  league. 
On  the  east,  the  boundary  of  Vallecito ;  and  on  the  west,  the 
opening  towards  the  middle  arroyo  and  the  Rito  de  la  Jara" ; 
adding:  "and  no  injury  resulting  to  any  one  they  were  all 
satisfied."  Of  these  boundaries  the  southern  was  the  north 
boundary  of  the  Indian  pueblo,  and  in  making  the  subdivision 
Armenta  apparently  started  from  that  boundary  and,  after 
reaching  the  junction  of  the  Guadalupe  and  the  San  Diego,  fol- 
lowed up  the  San  Diego,  which  flowed  through  the  canon.  He 
made  the  distance  from  the  north  boundary  of  the  pueblo  to 
the  south  boundary  of  the  canon  2100  varas,  and,  therefore,  if 
he  subdivided  that  space,  must  have  allotted  at  least  3900  varas 
within  the  alleged  grant  of  1788,  for  he  certified  that  he  de- 
livered to  "  each  one  of  the  said  settlers  three  hundred  varas," 
which  would  be  six  thousand  varas  in  all  for  twenty  settlers. 
The  government  survey  shows  that  distance  to  have  been 
something  short  of  3400  varas.  If  Armenta  meant  by  "  the 
said  settlers "  the  eighteen  co-petitioners,  and  left  to  the  in- 
terpreters as  contradistinguished  from  these  settlers  what  they 
were  cultivating  between  the  two  boundaries,  then  5400  varas 
were  allotted  to  the  eighteen  within  the  grant  of  1788. 

In  any  view,  allotments  were  made  north  of  the  south 
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boundary  of  the  grant  now  olaimed,  which  was  entirely 
embraced  by  the  grant  of  1798. 

The  evidence  for  the  petitioners  did  not  show  where  the 
two  interpreters  were  located  and  what  the  particular  tract 
was  that  was  reputed  to  belong  to  them  in  fee,  but  the  evi- 
dence for  the  Government  tended  sufficiently  to  establish  that 
they  did  not  actually  cultivate  any  part  of  the  grant  of  1788 
prior  to  1798.  It  must  be  conceded  that  wherever  the  inter- 
preters were,  they  were  together,  and  it  is  quite  clear  from 
the  testimony  that  Antonio  Garcia,  who  survived  until  1835, 
when  one  of  the  witnesses  was  twenty  years  old,  cultivated 
and  claimed  ownership  of  land  not  within  the  boundaries  of 
the  grant  of  1788,  but  between  the  south  boundary  of  that 
tract  and  the  north  boundary  of  the  Indian  pueblo ;  and  the 
presumption  is  that  this  was  so  in  respect  of  Francisco. 

It  is  true  that  when  Armenta  gave  juridical  possession 
under  the  grant  of  1788,  he  described  the  south  boundary  as 
"the  junction  of  the  rivers  and  also  a  point  of  a  red  table 
land  and  lands  of  said  Indians."  But  at  that  time  the  Indians 
claimed  to  the  junction  of  the  two  rivers,  and  no  attempt  was 
then  made  by  Armenta  to  determine  the  boundary  of  the 
pueblo,  as  it  would  seem  would  have  been  the  case  if  the 
grant  had  been  of  land  for  settlement  with  the  intention  of 
acquiring  the  legal  title. 

When  the  proceedings  were  had  before  the  Surveyor  Gen- 
eral in  1879-80,  the  original  papers  of  1788  were  produced 
by  claimants,  and  also  an  independent  paper  purporting  to 
have  been  signed  by  Armenta  on  the  14th  day  of  March, 
1798,  at  the  canon,  stating  "  there  being  assembled  all  the 
citizens  who  took  possession  of  the  said  canon,  together  with 
Francisco  Garcia  de  Noriega  and  Antonio  Garcia  de  Noriega, 
two  brothers  of  the  first  possessors  " ;  and  that  "  the  said  Gar- 
cias  declared  in  a  loud  and  clear  voice,  which  all  heard,  be- 
cause they  shouted  it  with  much  distinctness,  and  they  all 
unanimously  agreed  to  abide  by  what  was  said  by  the  said 
Garcias,  and  their  reasons  were  these.  Friends  and  brothers, 
now  each  of  you  is  about  to  take  the  lands,  which  his  Majesty 
has  granted  and  donated  to  you  ;  but  you  are  all  notified  that 
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the  lands,  which  we  first  and  in  our  first  grant,  we  have  been 
possessing,  be  all  of  you  aware  that  I,  and  my  brother  are ' 
going  to  enjoy  the  same  freely,  without  any  of  those  present, 
nor  their  children  nor  anybody  else  shall  desire  to  interpose 
obstacles,  and  because  as  first  possessors  we  have  the  right 
to  enjoy  said  lands  and  to  cultivate  them  with  full  title,  as 
well  ourselves,  our  children  and  our  successors."  And  "all 
unanimously  replied  that  they  asked  reasonable  justice  and 
that  neither  by  themselves,  their  children,  nor  successors 
would  there  be  interposed  any  suit  or  demand  against  them 
at  any  time ";  and  that  they  should  be  left "  in  peace  con- 
cerning the  said  land  which  they  had  been  so  justly  possess- 
ing." And  to  this  Armenta  bore  witness,  because  "  all  of  the 
citizens  declared  that  it  was  not  to  them  any  imposition  that 
Messrs.  Garcias  should  enjoy  the  lands  which  they  were  here- 
tofore cultivating." 

There  is  nothing  to  show  and  we  think  the  presumption 
cannot  be  indulged  that  this  so  called  certificate  was  brought 
to  the  attention  of  Governor  Chacon,  and  the  alcalde  certainly 
had  no  authority  in  himself  to  make  an  exception  to  the  grant. 

The  grant  of  1798  was  a  grant  for  settlement,  and  by  the 
allotments  contemplated  to  be  made  and  which  were  made, 
so  many  parcels,  of  three  hundred  varas  each,  specifically 
situated  in  whole  or  in  part  within  the  canon  and  the  alleged 
grant  of  1788,  were  set  off,  so  that  if  an  exception  could  have 
been  created  by  this  independent  paper,  it  involved  the  propo- 
sition that  after  the  allotments  had  been  made,  eighteen  of 
the  twenty  allottees  assented  to  be  deprived  of  any  right  or 
title  to  the  lands  which  had  just  been  assigned  to  them,  and 
would  have  been  repugnant  to  the  grant. 

Again,  there  was  no  intimation  of  such  an  exception  in  the 
petition,  the  decree,  or  the  act  of  juridical  possession,  nor  any 
mention  of  the  execution  of  this  paper  in  that  act,  nor  does 
it  appear  that  it  was  placed  in  the  archives  with  the  title 
papers,  and  when  Armenta  certified  to  the  testimonio  on  the 
16th  of  March,  1798,  he  did  not  include  nor  make  any  men- 
tion of  this  certificate.  Moreover,  it  was  not  attested  by  wit- 
nesses, as  required  in  the  instance  of  official  documents,  in  the 
VOL.  CLxvin — 13 
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absence  of  a  public  or  royal  notary,  of  which  there  was  "  none 
within  the  limits  of  all  this  government,"  as  Annenta  certi- 
fied in  the  act  of  juridical  possession.  It  is  impossible  to 
treat  this  paper  as  of  legal  validity  as  an  exception,  and  to 
give  it  the  same  force  and  effect  as  the  act  of  juridical  posses- 
sion or  as  if  it  were  a  direct  reconveyance. 

But  treating  the  paper  as  genuine  and  entitled  to  considera- 
tion as  evidence,  it  amounts  to  nothing  more  than  the  state- 
ment of  an  assent  on  the  part  of  the  eighteen  that  the  Garcias 
should  not  be  disturbed  as  to  the  particular  land  they  were 
cultivating,  which  we  are  satisfied  from  the  evidence  was  not 
within  the  grant  of  1788  at  all.  It  furnishes  no  basis  for 
permitting  the  Garcias  to  repudiate  the  oflBcial  action  of  the 
alcalde  in  making  the  allotments  to  their  co-petitioners,  they 
having  been  present,  participating  in  the  proceedings,  and 
parties  to  the  transaction  from  the  beginning. 

This  brings  us  to  consider  the  papers  of  1808,  which  consist 
of  a  communication  of  Alcalde  Vergara  to  Governor  Manrique 
and  an  unsigned  note  purporting  to  be  the  governor's  reply 
thereto.  The  alcalde  states  that "  the  interpreter  of  the  Nava- 
jos,  Antonio  Garcia,"  has  presented  to  him  a  document  in  his 
favor,  executed  by  the  former  alcalde,  Armenta,  under  the  de- 
cree of  Governor  Concha,  "  as  appears  from  the  grant  itself, 
and  the  whole  of  the  Jemez  canon  having  been  settled  under 
an  order  of  Don  Fernando  Chacon  in  a  royal  grant  made  to 
them,  and  in  which  it  embraced  the  lands  granted  to  the 
Garcias,  whence  results  contention  between  the  one  and  the 
others,  the  latter  grantees  alleging  title  to  all  the  lands; 
and  I,  deeming  that  the  title  claimed  by  Antonio  Garcia  is 
founded  in  law,  he  having  been  the  prior  settler  for  the  period 
of  ten  years,  with  the  condition  that  at  the  time  they  were 
given  possession  all  the  new  settlers  gave  their  consent,  as 
said  Garcia  makes  appear  by  a  document  which  the  alcalde 
executed  to  the  two  brothers  and  which  I  enclose  to  you, 
together  with  the  grant  of  the  Garcias,  so  that  after  seeing 
you  may  order  whatever  you  shall  deem  proper  and  may,  if 
Garcia  has  a  right  to  the  land  claimed,  confirm  and  approve 
of  the  same,  to  obviate  all  questions  which  will  necessarily  re- 
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salt  if  the  latter  be  not  decided  by  your  superiority  that  the 
land  of  the  Garcias  is  included  or  not  in  the  grant  of  the  last 
settlers."    .    .    . 

It  will  be  perceived  that  the  controversy  is  asserted  to  be 
not  whether  the  Garcias'  land  included  that  of  the  other 
settlers,  but  whether  the  land  of  the  latter  embraced  that  of 
the  Garcias.  It  is  this  question  which  the  governor  is  asked 
to  determine.  The  "  others  "  are  plainly  the  eighteen  settlers, 
and  they  are  the  grantees  who  are  said  to  be  alleging  title  to 
all  the  lands.  The  reply  of  the  governor  stated  that  the 
subject  did  not  require  his  decision,  "  inasmuch  as  the  grant  of 
the  Garcias  makes  their  right  clear,  which  grant  being  the 
older  always  has  a  preference";  and  that  the  last  settlers 
could  not  deny  to  the  Garcias  ^a  better  title,  and  so  these 
"  should  always  remain  on  the  same  grant  which  they  have 
held  hitherto."  And  he  added  that  "  if  the  said  new  settlers 
do  not  coincide,"  he  should  not  permit  them  recourse,  for  "  as 
the  documents  referred  to  were  sanctioned  by  former  gov- 
ernors of  this  province,"  the  royal  audiencia  of  Guadalajara 
alone  could  annul  them. 

This  correspondence  was  entirely  ex  parte  and  without  the 
knowledge  of  the  other  settlers,  and  was  in  no  respect  judicial 
action.  The  reply  signified  the  individual  opinion  of  the  gov- 
ernor, not  that  the  new  settlers  could  be  driven  from  their 
own  holdings,  but  that  they  could  not  claim  the  land  actually 
occupied  by  the  G?ircias.  And  he  expressly  declined  to  ad- 
judicate in  the  premises  because  unable  to  take  jurisdiction  in 
respect  of  documents  "sanctioned  by  former  governors." 
Now  what  had  been  sanctioned  in  1789  by  Governor  Chacon 
was  the  grant  and  allotments  of  that  date,  and  it  does  not  ap- 
pear that  in  1808  the  validity  of  those  allotments  was  ques- 
tioned. The  communication  of  Vergara  related  to  the  land 
that  had  been  formerly  cultivated  by  the  Garcias  and  to  which 
they  were  given  a  preferred  right  by  Armenta  at  the  time  of 
delivering  juridical  possession  in  1798;  and  Vergara  stated 
that  the  whole  of  the  canon  had,  when  he  wrote,  been  settled 
under  the  grant  of  that  year.. 

The  Court  of  Private  Land  Claims  held  that  Governor 
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Ohaoon  was  jastified  in  regarding  the  petition  to  him  as  in 
the  nature  of  a  request  on  the  part  of  the  Garcias  to  make 
to  the  twenty  petitioners  a  grant  of  the  whole  tract  within 
the  boundaries  specified  and  as  an  offer  of  release  of  all  claims 
to  any  part  of  the  land  by  virtue  of  the  grant  of  1788 ;  that 
the  act  of  juridical  possession  showed  that  the  twenty  petition- 
ers, including  the  Garcias,  were  placed  in  possession  and  each 
received  three  hundred  varas  of  land,  leaving  the  remainder  to 
be  held  in  common  ;  that  the  certificate  of  Armenta  of  1798 
was  probably  signed  before  the  act  of  juridical  possession, 
and  reasonably  bore  the  construction  that  the  petitioners  had 
agreed,  in  pursuance  of  an  original  understanding,  that  a 
colony  of  twenty  persons  should  be  formed,  of  which  the  two 
Garcias  should  bo  members,'  to  settle  in  the  canon  and  that 
the  Garcias  should  surrender  all  claim  under  the  grant  of 
1788,  and  accept  their  proportion  of  the  new  grant  with  the 
new  settlers,  share  and  share  alike ;  that  the  Garcias  accepted 
the  agreement  of  their  co-grantees  as  a  guarantee  that  in  any 
distribution  of  the  land  which  might  be  made  their  allotments 
should  cover  the  particular  portion  which  they  had  thereto- 
fore been  cultivating ;  that  by  thereafter  accepting  their  allot- 
ments the  Garcias  became  parties  to  the  official  action  of  the 
alcalde  and  were  bound  by  it ;  and  that  they  each  accepted 
thi^e  hundred  varas  as  their  equal  part  in  compliance  with 
the  terms  of  the  grant  and  of  the  agreement,  and  to  their 
entire  satisfaction*  On  the  other  hand, -it  might  fairly  be 
argued  tluit  Armenta  in  the  act  of  juridical  possession  in 
17VS  loft  to  the  Garcias  all  the  land  which  they  were  actually 
CttUiv^ting  s^Hith  of  the  south  boundary  of  the  grant  of  1788, 
and  as&iirnod  to  the  evirhteon  last  settlers  5400  varas  north  of 
ih^t  K>undary  and  in  the  gr^nt  iti^elf,  and  that  the  certificate 
of  IT^S  xrsis  mervsv  in  au:hen;:o;i:ivMi  of  an  assent  to  the 
aIU^:a\ont  to  the  GanrUs.  as  oo>s^:;lers  with  the  eighteen,  of 
Unsi*  pwrN>;KCy  |v\ssse$jaovl  by  ;hera  south  of  the  grant  of  1788, 
ar,d  nv>5  to  An  oxvv:^:iv>c\  of  ;h,^:  cmnt  oat  of  the  grant  of 
I  T^x  A*;ixv,cH  :lu*  GArviAs.  if  ^ioy  should  be  regarded  as 
rru^r  s^::Io:^  \i:vl  ::v^  *^jOAt^  ;hr:r  forner  residence  and  re- 
tt^.^xv  ;>onv?afItrt$  ;v>  ;i<^  r^^xr  v'/^^v  *o  iv  settled,^  they  broaght 
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themselves  into  connection  with  it  and  relinquished  whatever 
rights  they  had  outside  of  the  particular  land  resided  on  and 
cultivated.  The  2100  varas  were  surplus  lands  so  far  as  the 
Indians  were  concerned,  and  vacant  in  the  sense  that  the  Ind- 
ians had  no  title  to  them,  yet  nevertheless  the  interpreters 
may  have  been  in  occupation  thereon  as  outlying  Indian  lands, 
and  upon  the  surplus  being  ascertained,  may  have  asserted 
a  superior  right  to  what  they  were  there  cultivating,  and 
demanded  that  that  be  conceded  in  the  distribution  under  the 
new  grant.  If  this  were  so,  it  would  satisfactorily  explain 
the  certificate  of  Armenta  and  the  contention  referred  to  by 
Yergara. 

We  are  not  dealing  with  the  rights  of  the  Garcias  as  be- 
tween them  and  other  claimants,  but  with  the  rights  of  the 
Garcias  as  between  them  and  the  Government  of  Spain,  and 
in  that  regard  the  question  is  whether  that  Government  con- 
veyed to  others  what  had  already  been  conveyed  to  the 
Garcias.  Whether  then  the  Garcias  did  or  did  not  take  three 
hundred  varas  each  north  of  the  south  boundary  of  the  grant 
of  1788,  tl\ey  would  be  equally  bound  by  their  participation 
in  the  grant  of  1798,  although  in  the  distribution  thereunder 
they  were  allotted  even  more  than  that  south  of  that  boundary 
under  the  circumstances. 

Accepting  either  construction  of  the  documents  and  in  the 
light  of  all  the  evidence,  the  conclusion  of  the  court  below 
was  correct. 

The  suggestion  that  some  of  the  allotments  may  have  been 
in  the  Gallon  Guadalupe  finds  no  such  support  in  the  record 
as  to  require  consideration. 

Affirmed. 
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ZIA,  Pueblo  of  V.   UNITED  STATES. 

APPEAL  FBOM  THB  COURT  OF  PBIYATE  LAND  OLAUCB. 

No.  5.    Ari^ed  October  12,  1887.  —Decided  November  15, 1897. 

An  officer  of  the  Pueblo  of  Zia  and  an  officer  of  the  Pueblos  of  Santa  Ada 
and  Jemez,  In  1766,  petitioned  the  Spanish  governor  and  captain  general, 
setting  forth  '*  that  they,  from  their  foundation,  have  considered  as  their 
pasture  ground,  in  the  vicinity  of  their  said  pueblos,  a  valley  commonly 
called  the  Holy  Ghost  Spring,  and  that  in  some  urgent  cases,  the  same 
as  is  known,  is  used  as  a  pasture  ground  for  the  horses  of  this  royal 
garrison,  and  the  said  parties  being  aware  that  the  said  valley  has  liad, 
in  its  vicinity,  some  applicants  to  acquire  the  same  by  grant,  which  will 
cause  them  very  great  injury,  as  they  have  considerable  cattle,  sheep, 
goats  and  horses  for  the  royal  service,  and  not  having  any  other  place 
in  which  to  pasture  them,  particularly  the  people  of  the  Pueblo  of  Zia, 
the  greater  part  of  whose  tields  are  upland,  and  some  of  them  in  the 
glens  of  said  valley,  adjoining  their  said  pueblo,"  and  asking  him  to  "  be 
pleased  to  declare  said  valley  to  be  the  legitimate  pasture  grounds  and 
pastures  of  the  pueblos,  directing  that  the  boundaries  thereof  be  desig- 
nated to  them,  that  is,  on  the  east,  the  pueblos  aforesaid,  on  the  west, 
the  summits  of  the  Puerco  River,  on  the  north,  a  place  called  the  Ventaoa, 
where  some  Navajo  Apaches  reside,  ai^d  on  the  south,  the  lands  of  the 
citizen  settlers  of  said  Puerco  River."  On  receipt  of  this  petition  the 
captain  general  ordered  an  examination  to  be  made,  and,  upon  the  coming 
in  of  a  favorable  report,  ordered  the  alcalde  to  give  royal  possession  of 
the  grant  to  the  petitioners  and  the  boundaries  therein  set  forth.  Held, 
that  the  language  used  in  the  documents  indicated  nothing  more  than  a 
right  to  pasture  their  cattle  upon  the  lands  in  question ;  that  the  grant 
did  not  vest  the  title  to  the  lands  in  the  petitioners,  but  was  a  mere 
license  to  use  them  for  pasturage,  which  license,  if  not  revoked  by  sub- 
sequent grants,  was  revoked  by  the  treaty  of  Guadalupe  Hidalgo,  ceding 
the  entire  territory  to  the  United  States ;  and  that  the  title  to  the  land 
was  not  one  "lawfully  and  regularly  derived  from  the  government  of 
Spain,"  nor  **  one  that  if  not  then  complete  and  perfect  at  the  date  of 
the  acquisition  of  the  territory  by  the  United  States  the  claimant  had  a 
lawful  right  to  make  perfect,  had  the  territory  not  been  acquired  by  the 
United  States,"  as  provided  for  in  the  act  of  March  3, 1891,  c.  589,  creating 
the  Court  of  Private  Land  Claims. 

This  was  a  petition  by  the  Paeblos  of  Zia,  Santa  A&a  and 
Jemez  for  the  confirmation  of  what  is  known  as  the  Ojo  del 
Espirita  Santo  grant,  containing  about  382,849  acres. 

The  teatimonio^  or  official  copy  of  the  proceedings,  opens 
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with  the  foUowlDg  petition  to  the  governor  and  captain 
general,  presented  in  1766,  by  Felipe  Tafoya,  as  the  agent 
of  these  paeblos: 

"  His  excellency  the  governor  and  captain  general : 

"  I,  Felipe  Tafoya,  lawyer  of  this  town  of  Santa  F6,  appear 
before  your  excellency  in  full  legal  form,  for  and  in  the  name 
of  Cristoval,  Indian  governor  of  the  Pueblo  of  Zia,  and  Thomas, 
chief  war  captain  of  said  pueblo,  who  come  under  appoint- 
ment from  their  casique,  and  of  the  other  inhabitants  of  their 
Republic,  and,  sir,  in  the  name  of  the  aforenamed,  and  of  the 
community  of  the  Pueblos  of  Santa  Ana  and  of  Jemez,  do 
state  that  they,  from  their  foundation,  have  considered  as 
their  pasture  ground,  in  the  vicinity  of  their  said  pueblos, 
a  valley  commonly  called  the  Holy  Ghost  Spring,  and  that  in 
some  urgent  cases,  the  same  as  is  known,  is  used  as  a  pasture 
ground  for  the  horses  of  this  royal  garrison,  and  the  said 
parties  being  aware  that  the  said  valley  has  had,  in  its 
vicinity,  some  applicants  to  acquire  the  same  by  grant,  which 
will  cause  them  very  great  injury,  as  they  have  considerable 
cattle,  sheep,  goats  and  horses  for  the  royal  service,  and  not 
having  any  other  place  in  which  to  pasture  them,  particularly 
the  people  of  the  Pueblo  of  Zia,  the  greater  part  of  whose 
fields  are  upland,  and  some  of  them  in  the  glens  of  said 
valley,  adjoining  their  said  pueblo.  In  consideration  of  all 
of  which,  I  ask  and  pray  that  your  excellency,  in  the  name 
of  His  Majesty,  (whom  may  God  preserve,)  be  pleased  to  de- 
clare said  valley  to  be  the  legitimate  pasture  grounds  and 
pastures  of  the  pueblos,  directing  that  the  boundaries  thereof 
be  designated  to  them,  that  is,  on  the  east,  the  pueblos  afore- 
said, on  the  west,  the  summits  of  the  Puerco  Eiver,  on  the 
north,  a  place  called  the  Yen  tana,  where  some  Navajo  Apaches 
reside,  and  on  the  south,  the  lands  of  the  citizen  settlers  of 
said  Puerco  River,  and,  should  your  excellency  order  to  be 
done  as  I  have  requested,  the  said  parties,  my  clients,  will 
receive  grace  with  the  justice  which  I  ask,  and  declare  in 
their  name  that  this  is  not  in  dissimulation,  and  so  forth. 

"Fkupe  Tafoya." 
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Upon  the  receipt  of  this  petition  and  on  June  16,  1766, 
Yelez  Cacbupin,  governor  and  captain  general,  made  an  order 
commissioning  the  chief  alcalde  of  said  paeblos,  Bartolom^ 
Fernandez,  *'to  the  end  that,  having  examined  the  bounda- 
ries which  they  mentioned  as  of  the  Holy  Ghost  Spring,  where 
they  state  they  pasture  their  stock  and  horses,  he  reports  to 
me  the  leagues  the  same  may  embrace  from  north  to  south 
and  from  east  to  west,  and  whether  the  aforesaid  three 
pueblos  have  the  cattle,  sheep,  goats  and  horses  proportional 
to  the  boundaries  asked  for  their  grazing,  and  also  whether 
or  not  any  citizen  or  citizens  are  damaged  by  said  boundaries 
under  any  prior  valid  grant  and  possession  held  by  them, 
which  the  said  chief  alcalde  will  perform  with  all  possible 
veracity." 

Fernandez  reported  that  he  proceeded  to  examine  the  lands 
and  their  boundaries,  and  after  establishing  the  quantity, 
found  that  they  were  "  only  suitable  for  pasturing  live  stock, 
which  is  abundant  at  said  pueblos,  though  the  said  three 
republics  have  no  other  lands  on  which  to  sustain  their  stock, 
and  it  being,  as  it  is  true,  that  none  of  the  aforementioned 
boundaries  will  injure  any  one  holding  or  to  hold  posses- 
sion of  lands  within  the  same,  which  proceedings.!  placed 
on  record,"  etc. 

Upon  this  report  the  captain  general  made  the  following 
decree : 

"  In  the  town  of  Santa  F6,  on  the  sixth  day  of  the  month 
of  August,  one  thousand  seven  hundred  and  sixty-six,  I, 
Thomas  Velez  Cachupin,  governor  general  of  this  kingdom 
of  New  Mexico,  in  view  of  what  is  petitioned  for  by  the  three 
Pueblos  of  Santa  Afia,  Zia  and  Jemez,  of  the  Queres  nation, 
and  of  the  report  which  their  chief  alcalde,  Bartolom6  Fer- 
nandez, makes,  that  they  have  held  said  lands  for  their  live 
stock,  which  at  present  is  abundant,  without  having  any  other 
places  in  which  to  pasture  them,  except  those  referred  to  in 
their  petition,  together  with  the  small  watering  places  men- 
tioned in  said  report,  declare  that  I  would  grant,  and  I  did 
grant,  in  the  name  of  His  Majesty  (God  preserve  him),  the 
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aforesaid  lands  for  pasturing  the  stock  and  horses  of  the  afore- 
said three  Paeblos  of  Santa  Ana,  Zia  and  Jemez,  with  the 
boundaries,  from  north  to  south,  from  the  place  Ventana  to 
the  stone  ford  of  the  Puerco  Biver,  the  boundaries  also  of  the 
citizens  of  the  place  San  Fernando  of  Nuestra  Senora  de  la 
Luz;  and  from  east  to  west,  from  the  Pueblo  of  Zia  to  the 
said  Puerco  Kiver,  the  eastern  edge,  the  whole  of  the  valley 
of  the  Holy  Ghost  Spring  being  embraced  within  the  centre 
and  within  the  boundaries  of  this  grant,  with  the  condition 
and  stipulation:  that  in  case  of  necessity  the  horses  of  this 
royal  garrison  of  Santa  F6  may,  and  shall  be,  kept  in  said 
valley,  the  same  being  a  place  where  they  have  been  accus- 
tomed to  graze ;  wherefore  the  aforementioned  three  pueblos 
are  to  place  no  obstacle  in  the  way,  nor  claim  damage  there- 
for ;  and  the  aforementioned  boundaries  being  for  the  future 
considered  those  of  the  aforementioned  three  pueblos,  they 
will  hold  the  same  with  legitimate  title  under  this  royal  grant, 
so  that  they  be  not  molested  by  any  Spanish  citizen  op  citi- 
zens, taking  their  stock  thereupon,  deeming  the  pasturage  to 
be  common.  And  I  direct  the  chief  alcalde,  Bartolom6  Fer- 
nandez, to  go  and  give  to  the  aforementioned  three  pueblos 
royal  possession  of  this  grant,  and  the  boundaries  therein  set 
forth,  taking  with  him  the  justices  and  seniors  of  each  one 
of  them,  and  placing  his  proceedings  on  record,  following  this 
my  granting  decree,  which  he  will  return  to  me,  in  order  to 
furnish  to  each  pueblo  the  proper  testimonio  of  the  whole, 
and  deposit  the  original  in  the  archives  of  this  government, 
where  it  shall  remain. 

"  And  I  so  provided,  granted,  ordered  and  signed,  acting 
with  two  attending  witnesses  in  the  absence  of  notaries,  there 
being  none  of  any  kind  in  this  jurisdiction. 

"Thomas  Vblez  Caohttpin. 

"  Witness :  Cablos  Fbbnandez. 

"Witness:  Domingo  Sabadia." 

In  compliance  with  this  decree  of  the  governor  and  captain 
general,  Bartolom6  Fernandez,  the  alcalde,  made  report  to 
the  governor  that  he  proceeded  to  the  aforementioned  pueblos. 
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and,  in  company  with  the  governors,  casiques  and  other 
authorities,  proceeded  to  the  lands  asked  for  by  the  natives 
of  the  said  three  republics,  and  summoning  the  contiguous 
land  holders,  took  by  the  hand  the  aforesaid  governors  and 
the  magistrates,  "  and  conducted  them  over  said  land ;  and  they 
shouted  *  Long  life  to  the  King,  our  sovereign,  whom  may  CJod 
preserve,'  and  they  cast  stones,  and  pulled  up  grass,  in  sign  of 
possession,  which  I  gave  them,  and  which  they  received  quietly 
and  peaceably,  without  any  opposition  whatever,  under  the 
conditions  mentioned  in  the  aforesaid  grant,"  etc. 

The  claim  was  presented  to  the  surveyor  general  under  the 
law  of  July  22, 1854,  and  through  the  Secretary  of  the  Inte- 
rior reported  to  Congress  for  confirmation,  but  no  action  was 
ever  taken.  The  petitioners  also  produced  evidence  tending 
to  show  that  since  the  date  of  the  grant  they  have  been  con- 
tinuously and  openly  in  possession  of  the  property,  pasturing 
their  cattle  upon  it  and  cultivating  certain  portions,  under  a 
claim  of  exclusive  right  thereto  by  virtue  of  the  grant ;  that 
they  are  now  in  the  open  and  notorious  occupation  of  the 
same  as  the  owners  in  fee,  except  a  portion  of  it  which  may 
be  in  conflict  with  a  certain  grant  called  the  Santissima  Trini- 
dad Galvana  Ignacio  Sanchez  Veraga  tract,  in  regard  to  which 
they  admit  they  have  released  the  same  unto  the  claimants 
thereof.  The  continuity  and  exclusiveness  of  this  possession 
were  denied  by  the  witnesses  produced  by  the  Government. 

In  defence  it  was  shown  by  the  Government  that  three  sub- 
sequent grants  were  made,  one  in  1815  to  Luis  Maria  Cabeza 
de  Baca,  known  also  as  the  Ojo  del  Espiritu  Santo  grant ; 
another  in  1786,  known  as  the  San  Isidro  grant,  and  another 
made  1798,  known  as  the  Cafion  de  San  Diego  grant,  in 
connection  with  which  parol  evidence  was  admitted  to  show 
a  conflict  between  these  grants  and  that  of  the  petitioners  to 
a  large,  if  not  to  the  entire,  extent  of  their  grant. 

Upon  this  state  of  facts  the  Court  of  Private  Land  Claims 
made  a  decree  rejecting  the  grant,  and  dismissing  the  petition 
of  petitioners  upon  the  ground  that  the  grant  was  not  in  fee, 
but  a  license  to  pasture.  From  this  decree  the  petitioners 
appealed  to  this  court. 
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Mr.  Henry  M.  Earle  for  appellants. 

Mr.  Matthew  O.  Reynolds  for  appeUees.  Mr.  Solicitor 
Oeneral  was  on  his  brief. 

Mb.  JusnoB  Bbown,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  main  question  in  this  case  is  whether  the  language  of 
the  documents,  which  make  up  the  teetimonioj  indicates  any- 
thing more  than  the  grant  of  a  right  to  these  pueblos  to 
pasture  their  cattle  upon  the  lands  in  question  —  a  right 
somewhat  akin  to  the  right  of  common  under  the  English 
law,  and  one  which  appears  to  have  been  frequently  granted 
under  the  Spanish  law.  United  States  v.  Huertas^  8  Pet. 
475 ;   United  States  v.  Davenporfs  Heirs^  15  How.  1. 

The  words  of  the  several  documents  set  forth  in  the  testi- 
monio  certainly  favor  this  interpretation :  Thus,  in  the  peti- 
tion, there  is  no  application  for  a  grant  of  vacant  land  for 
cultivation  and  pasturage,  as  is  usual  in  this  class  of  cases, 
but  a  statement  that  the  pueblos  *'  have  considered  as  their 
pasture  ground  in  the  vicinity  of  their  pueblos,  a  valley  com- 
monly called  the  Holy  Ghost  Spring,"  (which,  it  seems,  had 
been  used  in  some  cases  as  the  pasture  ground  for  the  horses 
of  the  royal  garrison,)  and  that  some  applicants  were  desirous 
of  acquiring  the  same  by  public  grant,  "which  will  cause 
them  very  great  injury,  as  they  have  considerable  cattle, 
sheep,  goats  and  horses  for  the  royal  service,"  and  have  no 
other  place  in  which  to  pasture  them.  There  was  no  claim 
of  a  grant  of  the  lands,  such  as  the  other  applicants  were 
seeking  to  acquire,  but  a  request  to  have  them  considered  as 
their  pasture  ground^  and  as  the  pasture  ground  for  the  horses 
of  the  royal  garrison.  The  prayer  bears  out  this  construction 
of  the  statement  of  the  petition.  It  asks,  not  for  a  grant  of 
the  land,  but  that  his  excellency  will  "  be  pleased  to  declare 
said  valley  to  be  the  legitimate  pasture  grounds  and  pastures 
of  the  pueblos,"  directing  a  designation  of  their  boundaries, 
eta 
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The  order  of  the  captain  general  upon  this  petition  and  the 
report  of  the  chief  alcalde  are  addressed  only  to  the  ascertain- 
ment of  the  boundaries,  and  to  the  fact  whether  there  was 
any  other  prior  grantee  in  possession,  and  throw  but  little 
light  upon  the  granting  act. 

The  final  grant  or  decree,  however,  states  that  the  captain 
general  granted  the  aforesaid  lands  "  for  pasturing  the  stock 
and  horses  of  the  aforesaid  three  pueblos,"  designating  the 
boundaries,  and  with  the  stipulation  that  in  case  of  necessity 
the  horses  of  the  royal  garrison  of  Santa  F6  might  be  kept 
in  the  valley  where  they  had  been  accustomed  to  graze,  and 
decreed  that  the  aforementioned  three  pueblos  "  will  hold  the 
same,  with  legitimate  title,  under  this  royal  grant,  so  that 
they  be  not  molested  by  any  Spanish  citizen  or  citizens,  taking 
their  stock  thereupon,  deeming  the  pasturage  to  be  common.'^ 
The  alcalde  was  further  directed  to  give  royal  possession  of 
the  grant  which  he  certifies  in  the  act  of  possession  that  he 
did  by  taking  by  the  hand  the  governors  and  war  captains  of 
the  pueblos  with  their  magistrates,  and  conducting  them  over 
the  land,  and  making  a  livery  of  seizin  by  shouting  "  Long 
life  to  the  King,  our  sovereign,  (whom  may  God  preserve,)  " 
and  casting  stones  and  pulling  up  grass  in  sign  of  possession, 
"which  I  gave  them  and  which  they  received  quietly  and 
peaceably  without  any  opposition  whatever,  under  the  condi- 
tions mentioned  in  the  aforesaid  grant,"  and,  subsequently, 
attesting  these  formalities  with  witnesses. 

There  is  nothing  in  any  of  these  instruments  to  indicate 
that  the  pueblos  desired,  or  that  the  governor  intended  to 
grant  anything  beyond  a  common,  whereon  the  inhabitants 
of  the  pueblos  might  pasture  their  stock  in  conformity  with 
ancient  usage.  When  it  is  considered  that  the  valley  was 
already  used  as  a  pasture  ground  for  the  horses  of  the  royal 
garrison,  it  is  to  be  inferred  that  the  rights  of  these  pueblos 
were  practically  the  same  as  those  of  the  royal  garrison,  and 
were  not  intended  to  involve  a  conveyance  of  a  fee  of  the 
land.  It  is  true  that  by  the  common  law  of  England,  livery 
of  seizin  was  only  necessary  to  be  made  upon  the  granting  of 
an  estate  of  freehold,  either  of  inheritance  or  for  life,  (2  BL 
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Com.  314 ;)  but,  under  Spanish  law,  it  seems  to  have  been  a 
feature  commonly  connected  with  the  delivery  of  possession 
of  the  land,  though  to  what  extent  is  somewhat  uncertain. 

The  granting  clause  is  not  in  the  usual  form  of  a  grant  of 
vacant  lands  to  the  grantee  for  cultivation  and  pasturage 
upon  condition  of  actual  possession  for  a  number  of  years. 
Nor  are  there  any  words  indicating  an  intention  to  pass  a  fee 
simple,  such  as  found  in  some  of  the  Spanish  grants,  para 
adquirir  legitimo  derecho  de  propiedad  y  aeflorio^  "  in  order 
to  acquire  legitimate  right  of  property  and  dominion."  These 
wordSj prcpiedad  y  sefioriOy  carry  the  idea  of  complete  owner- 
ship, and  seem  to  be  practically  the  same  as  the  words  ^^  fee 
simple  "  under  the  common  law. 

Upon  the  contrary,  the  grant  in  question  provides  that  the 
grantees  "shall  hold  the  same  with  legitimate  right"  of  pos- 
session {para  qxte  lo  poaean  con  derecho  legitimo)  "  under  this 
royal  grant,  so  that  they  be  not  molested  by  any  Spanish 
citizen  taking  their  stock  thereon,  deeming  the  pasture  to  be 
common."  It  would  seem  to  have  been  the  intention  of  the 
governor  by  these  words  to  vest  the  pueblos  simply  with 
the  right  to  the  use  of  the  lands  without  intending  to  estop 
himself,  or  his  successors,  from  making  a  subsequent  disposition 
of  the  same  by  a  grant  in  fee.  This  construction  is  also  borne 
out  by  the  fact  that  within  a  few  years  thereafter  a  grant 
was  made  of  the  entire  tract  to  other  parties.  As  remarked  in 
the  opinion  of  the  court  below,  "  it  seems  quite  unreasonable 
to  suppose  that,  if  this  area  in  controversy  had  been  granted 
as  an  estate  in  fee  to  the  land,  the  same  granting  authority 
would  have  deliberately  granted  a  portion  of  the  same  land  to 
a  third  party  only  twelve  years  after  the  former  grant,  repeat 
a  like  act  in  1815  and  afterwards,  and  that,  too,  of  land  situate 
near  the  capital,  grazed  upon  by  the  royal  horses  of  the  capital 
garrison,  and  the  local  alcalde  directed  in  every  case  to  report 
oflBcially  whether  the  land  proposed  to  be  granted  was  unoccu- 
pied, or  that  the  grant  would  be  to  the  injury  of  third  parties. 
This  grant  was  prayed  solely  as  a  pasturage  right ;  it  seems 
to  have  been  granted  for  that  purpose  alone,  and  it  appears 
that  the  governor  afterwards  treated  it  as  such,  and  disposed 
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of  the  paramount  title  to  a  large  part  of  the  land  upon  the 
same  view." 

In  the  absence  of  direct  testimony  it  is  somewhat  difficult 
to  ascertain  with  precision  the  laws  of  Spain  with  respect 
to  grants  of  pueblo  lands;  but  in  2  White's  New  Recopila- 
cion,  254,  it  is  stated  by  Nicholas  Qarrido,  apparently  acting 
for  the  Duke  of  Alagon,  in  a  communication  addressed  to  the 
governor  of  Florida,  that  "  the  concession  of  a  great  extent  of 
land  for  the  rearing  and  pasture  of  cattle,  constitutes  no  more 
than  the  usufruct  of  it,  for  the  time  agreed  upon,  but  the 
grantee  has  not,  nor  never  had,  the  most  remote  right  to 
solicit  the  proprietorship,  for  there  is  no  law  or  regulation 
upon  which  to  found  it,  and  consequently  the  land  does  not 
go  out  of  the  class  of  public  lands,  since  it  is  the  same  as  if 
it  were  held  on  rent.  Those  who  have  obtained  those  con- 
cessions as  recompense  for  services  are  in  the  same  class  with 
the  others,  and  can  allege  no  other  right,  than  what  is  ex- 
tended to  all  those  who  have  suffered  losses,  and  faithfully 
followed  the  cause  of  his  majesty."  From  the  correspond- 
ence, of  which  this  opinion  was  a  part,  and  which  was 
considered  by  this  court  in  United  States  v.  Clarke^  8  Pet.  436, 
459,  it  would  seem  that  there  was  a  recognition  by  the  gov- 
ernor and  civil  authorities  of  Florida  of  a  distinction  between 
absolute  grants  of  land  and  ^^  allotments  of  land  made  for 
raising  cattle,  which  may  not  have  titles  of  proprietorship," 
(2  White,  252,)  the  latter  of  which  did  not  vest  in  the  grantee 
the  ownership  of  the  lands.  Certainly  if  a  grant  in  these 
terms  were  made  in  a  State  in  which  the  common  law 
prevails,  it  would  be  treated  simply  as  a  license  to  pasture, 
terminable  at  the  will  of  either  party.  Such  information  as 
we  are  able  to  obtain  regarding  the  law  of  Spain  favors  a 
like  interpretation  of  this  grant. 

The  evidence  of  possession  in  this  case  was  perfectly  con- 
sistent with  the  grant,  which  on  its  face  vested  the  puebloa 
with  such  possession,  and  besides,  the  testimony  was  of  such 
a  vague  and  contradictory  character  as  to  throw  bat  little 
light  upon  the  nature  of  the  occupation. 

The  case  of  United  States  v.  Ruertas^  8  Pet.  475,  relied  upoa 
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by  the  petitioners,  seems  rather  to  bear  against  them.  It  is 
said  by  Chief  Justice  Marshall,  hi  his  brief  opinion,  that  the 
governor  in  his  decree  making  the  concession  states  his  own 
knowledge  of  the  facts  set  forth  in  the  petition,  namely,  the 
many  and  great  services  rendered  to  the  government  in  an 
insurrection.  He  grants  the  ten  thousand  acres  with  the 
precise  condition  to  use  the  same  for  the  purpose  of  raising 
cattle,  "without  having  the  faculty  of  alienating  the  said 
tract  without  the  knowledge  of  this  government";  but,  he 
adds,  that  on  the  20th  of  July,  1816,  three  years  after  the 
concession.  Governor  Coppinger  granted  a  complete  title  to 
this  land,  reciting  the  decree  made  by  Governor  Kindelan, 
and  the  boundaries  of  the  land.  It  was  this  second  grant 
which  evidently  fixed  the  title  of  the  grantee,  notwithstand- 
ing the  limitations  of  the  prior  grant. 

Upon  the  whole,  we  are  of  opinion  that  the  court  below  was 
correct  in  holding  that  the  grant  in  question  did  not  vest  the 
title  to  the  land  in  the  petitioners,  but  was  a  mere  license  to 
use  them  for  pasturage,  and  that  such  license,  if  not  revoked 
by  the  subsequent  grants,  was  revoked  by  the  treaty  of  Guada- 
lupe Hidalgo,  ceding  this  entire  territory  to  the  United  States ; 
Wallis  V.  Harrison^  4  M.  &  W.  538;  Cook  v.  Sterna^  11  Mass. 
533 ;  Harris  v.  GUUnghamy  6  N.  H.  9 ;  Cowles  v.  Kidder^  24 
N.  H.  364,  379 ;  BlaisdeU  v.  Portsmouth^  Great  Falls  &g.  Bail- 
road,  51  N.  H.  483 ;  Coleman  v.  Foster,  1  Hurl.  &  Norm.  37 ; 
S.  (7.  37  E.  L.  &  E.  489;  Prince  v.  Case,  10  Connecticut,  375; 
and  that  in  the  language  of  §  13  of  the  act  of  March  3, 1891, 
c.  539,  26  Stat.  854,  creating  the  Court  of  Private  Land  Claims, 
the  title  to  the  land  in  question  was  not  one  "  lawfully  and 
regularly  derived  from  the  government  of  Spain,"  or  "one 
that  if  not  then  complete  and  perfect  at  the  date  of  the  acqui- 
sition of  the  territory  by  the  United  States,  the  claimant  had 
a  lawful  right  to  make  perfect,  had  the  territory  not  been 
acquired  by  the  United  States." 

The  decree  of  the  court  below  is  therefore 

Affi/rmed. 


Digitized  by 


Google 


208  OCTOBER  TERM,  1897. 

Statement  of  the  Case. 


CKESPIN  V.   UNITED  STATES. 

APPEAL  FROM  THE  OOUBT  OF  PRIVATE   LAND  CLAIMS. 
No.  6.    Argued  October  18, 1897.  —  Decided  NoTember  15, 1897. 

The  plalDtiflfls  claimed  as  heirs  and  legal  representatives  of  the  original 
grantees  nnder  a  grant  alleged  to  have  been  made  March  24,  1840,  by 
"  the  prefect  or  superior  political  chief  of  the  district  of  BemaliUo,"  in 
the  Repablic  of  Mexico.  There  was  no  evidence  that  the  grant  of  the 
prefect  ever  received  the  sanction  or  approval  of  the  governor,  the 
ayuntamiento,  or  other  superior  authority  of  the  Mexican  Republic. 
Held^  that  it  v^as  beyond  the  power  of  the  prefect  alone  to  make  the 
grant  in  question. 

Possession  of  land  so  granted  after  the  date  of  the  treaty  of  Guadalupe 
Hidalgo,  however  exclusive  and  notorious,  cannot  be  regarded  as  an  ele- 
ment going  to  make  up  a  perfect  title. 

This  was  a  petition  by  Crespin  and  about  forty  others  for 
the  confirmation  of  what  is  commonly  known  as  the  San 
Antonito  grant,  situated  in  Bernalillo  County,  New  Mexico, 
and  alleged  to  contain  32,000  acres. 

Plaintiffs  claimed  as  the  heirs  and  legal  representatives  of 
the  original  grantees,  and  set  forth  in  their  petition  that,  on 
March  24,  1840,  the  Republic  of  Mexico,  through  Antonio 
Sandoval,  "  the  prefect  or  superior  political  chief  of  the  dis- 
trict of  Bernalillo,  thereunto  duly  authorized  by  the  laws, 
usages,  customs,  superior  orders  and  decrees  of  the  said  Re- 
public, or  of  its  duly  constituted  and  competent  authorities," 
granted  and  delivered  possession  of  this  tract  of  land  unto 
the  grantees  therein  named ;  that  the  original  grant  or  «Bp^ 
diente  of  title  remained  in  the  office  and  formed  a  part  of  the 
archives  of  the  said  prefect,  and  that  an  official  copy  or  tesU- 
monio  was  at  the  time  delivered  to  the  grantees  as  a  complete 
and  final  title  in  fee. 

That  the  petitioners  were  unable  to  find  the  original  expe- 
diente^  which,  with  a  large  part  of  the  other  public  archives, 
was  lost,  destroyed  or  stolen,  and  that  the  official  copy,  or 
tesUmoniOy  had  also  been  stolen ;  but  that,  while  the  expe- 
diente  was  in  the  archives  of  the  prefecture,  a  testimonioj  or 
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true  copy,  thereof  was  made  by  one  Bumaldo  Chaves  for  his 
own  use,  and  that  such  copy  was,  prior  to  1846,  transferred 
and  delivered  by  said  Chaves,  by  indorsement  thereon,  unto 
Qaspar  Atencio,  one  of  the  grantees  of  the  original  grant,  for 
his  uses  and  purposes,  and  has  ever  since  remained  in  his 
possession. 

The  petitioners  further  alleged,  upon  information  and  be- 
lief, that  the  grant  was  finally  confirmed  and  approved  by 
Governor  Manuel  Armijo  and  the  departmental  assembly,  and 
that  by  virtue  thereof  an  allotment  was  made  in  severalty  to 
each  of  the  grantees,  and  juridical  possession  given  to  such 
grantees  by  Jos6  Trujiilo,  in  accordance  with  the  decree  of 
the  prefect  and  the  laws  then  competent  and  in  force  in  said 
territory,  and  that  the  grantees  since  then  have  been  in  open 
and  notorious  possession  of  the  tract.  The  remaining  allega- 
tions of  the  petition  are  immaterial. 

Upon  the  trial  of  the  case,  plaintiffs  offered  in  evidence  a 
petition  addressed  to  "  Seiior  Prefect  Don  Antonio  Sandoval" 
by  "  Juan  Jos6  Garcia  and  Gaspar  Atencio,  residents  of  the 
demarkation  of  Albuquerque,"  stating  that  they  and  their  con- 
stituents, finding  themselves  without  tillable  land  by  which  to 
subsist,  '^  and  there  being  back  of  the  Sandia  Mountain  a  tract 
of  land  called  San  Antonito,  the  fertility  of  which  and  the  in- 
crease of  whose  waters  all  invite  its  cultivation,  by  this  means 
the  commendable  promotion  of  agriculture  and  the  progres- 
sive benefit  of  the  petitioners  will  be  accomplished,"  they  in- 
form the  prefect  "  that  it  is  fifteen  years,  a  little  more  or  less, 
since  this  tract  was  donated  to  Cristobal  Jaramillo,  deceased  ; 
yet,  moreover,  in  all  this  space  of  time,  said  land  has  not  been 
cultivated  at  all,  and  if  this  has  been  forfeited  in  accordance 
with  our  laws,  we  humbly  beg  your  honor  to  be  pleased  to 
grant  us  what  we  ask,  as  it  is  without  prejudice  to  a  third 
party." 

In  compliance  with  this  petition,  the  prefect,  signing  him- 
self simply  "  Sandoval,"  made  an  order,  under  date  of  March 
21,  1840,  that  the  petition  be  transmitted  to  the  justice  of  the 
peace  of  Los  Ranchos  to  report  in  detail  the  nature  of  the 
land  and  the  need  of  the  petitioners. 
VOL.  oLxvm— U 
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On  the  following  day,  Jos6  Trujillo,  the  justice,  filed  his 
report,  stating  that,  after  having  fully  informed  himself  as  to 
the  nature  of  the  lands,  "  it  is  fitted  for  agriculture,  very  pleas- 
ing and  very  delightful  for  a  life  of  tranquillity,  very  favorable 
to  everything  for  a  most  comfortable  living,"  and  that  the  pe- 
titioners are  in  need  of  landed  property,  with  the  exception  of 
three  persons  named,  who  are  known  to  have  land,  but  do  not 
count  upon  it,  because  they  are  in  debt  and  have  it  secured  by 
said  lands,  and  that  all  the  others  have  not  such  property. 

Upon  this  report  Sandoval  made  the  following  decree : 

"  Bakelas,  Mar.  24>  1840. 

"  One  of  the  most  commendable  and  beneficial  things  to  a 
people  being  the  promotion  of  agriculture,  let  this  petition  be 
transmitted  to  the  justice  of  the  peace  of  Los  Eanchos,  in 
order  that  with  all  the  customary  formalities  he  give  the 
possession  solicited  by  the  parties  in  interest,  without  preju- 
dice to  a  third  party,  and  only  for  cultivation  the  lands 
necessary,  leaving  free  the  pastures  and  watering  places, 
which  under  no  circumstances  ought  to  be  interfered  with; 
and  after  this  is  done  he  shall  make  a  full  report  to  this 
prefecture. 

"  Feanoisoo  Sarraoino,  Secretary,  Sandoval." 

In  compliance  with  this  decree,  Trujillo,  justice  of  the  peace, 
reported  that  he  had  given  juridical  possession  of  the  lands  to 
the  petitioners  and  their  associates  to  the  number  of  twenty- 
seven,  who  were  each  given  one  hundred  varas^  except  two 
of  the  petitioners,  who  were  given  one  hundred  and  fifty,  in 
the  usual  form  of  livery  of  seizin  under  Spanish  grants. 

The  testimonioy  or  official  copy  of  these  papers,  was  not 
made  by  the  secretary  of  the  Prefect  Sandoval,  but  by 
Rumaldo  Chaves,  the  clerk  of  the  justice  of  the  peace  Trujillo, 
and  seems  to  have  been  made  for  the  personal  use  of  Chaves, 
and  afterwards  transferred  by  indorsement  to  Gaspar  Atencio, 
who  appears,  from  the  document,  to  have  been  one  of  the 
leading  petitioners,  and  received,  according  to  the  allotment, 
one  hundred  and  fiftv  varaa. 
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Plaintiffs  next  offered  in  evidence  the  following  hijuelaj  or 
certificate  of  allotment,  executed  April  11,  1840,  by  Jos6 
Trujillo,  purporting  to  show  an  allotment  of  one  hundred 
varas  of  land  at  San  Antonito  to  Yicente  Samora  under  the 
decree  of  the  prefect  Sandoval : 

"The  citizen  Jos6  Trujillo,  justice  of  the  peace  of  the 
jurisdiction  of  los  ranchos  de  Albuquerque,  does  hereby  cer- 
tify in  form  of  law  that  one  hundred  varas  of  land  at  San 
Antonito  were  donated  to  Vicente  Samora  in  accordance 
with  and  as  stated  in  the  general  grant  made  by  me,  the 
said  justice  of  the  peace,  by  virtue  of  the'  decree  of  March 
24th  made  by  the  prefect  Don  Antonio  Sandoval.  The  fore- 
going certificate  is  given  at  the  ranchos  this  11th  day  of  April, 
1840, 1  signing  it  with  my  two  attending  witnesses,  to  which  I 
certify. 

"JosK  Tbujillo.    £bubeio.] 

"  Attending  witness : 

"RuMALDo  Chavez,     [eubeic] 

"  Attending  witness : 

"Pablo  Boman  Sisnebos.     [rubeio.]** 

Plaintiffs  further  offered  to  refer  to  other  cases  and  docu- 
ments for  the  purpose  of  showing  that  other  grants  had  been 
made  by  prefects,  which  were  recognized  and  confirmed  by 
the  proper  Mexican  authorities,  and,  also,  that  several  of  such 
grants  had  been  confirmed  by  the  Congress  of  the  United 
States. 

These  documents  were  all  objected  to  by  the  Government, 
and  were  admitted  subject  to  these  objections.  Some  further 
explanatory  oral  testimony  was  introduced  in  support  of  peti- 
tioners' claim,  but  no  evidence  was  offered  on  behalf  of  the 
Government. 

Upon  this  state  of  facts,  the  court  delivered  judgment,  dis- 
missing the  petition  and  rejecting  the  grant,  whereupon  the 
plaintiffs  appealed  to  this  court. 

JUr.  Henry  M.  Earle  for  appellants. 
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Mr.  Matthew  G.  Reynolds  for  appellees.  Mr.  Solicitor  Oer^ 
eral  was  on  his  brief. 

Mb.  Jusnos  Bbown,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  principal  question  urged  upon  the  attention  of  the  court 
in  this  case  is  whether,  under  the  laws  of  Mexico,  as  they  ex- 
isted in  1840,  it  was  within  the  power  of  a  prefect  to  make  a 
grant  of  public  lands. 

In  endeavoring  to  ascertain  what  were  the  laws  of  Mexico 
at  any  particular  time,  of  which  we  are  bound  to  take  judicial 
notice,  Fremont  v.  United  States,  17  How.  542,  657 ;  Romero 
V.  United  States,  1  Wall.  721,  we  are  somewhat  embarrassed 
by  the  frequency  with  which  the  government  was  changed  — 
usually  by  revolutionary  violence  —  between  the  time  the 
Republic  gained  its  independence  in  1821  and  the  treaty  of 
Guadalupe  Hidalgo  in  1848,  under  which  the  northern  provinces 
of  Mexico  were  ceded  to  the  United  States.  These  changes 
were  sometimes  accompanied  by  decrees  annulling  the  acta 
of  previous  governments,  cancelUng  grants,  and  putting  new 
regulations  in  force  with  respect  to  the  disposition  of  public 
lands.  That  these  difficulties  are  of  long  standing  is  evident 
from  the  comments  of  Chief  Justice  Marshall  in  the  case  of 
Soulard  v.  United  States,  4  Pet.  611,  in  which  the  court  an- 
nounced  itself  as  unable  to  form  a  satisfactory  judgment  by 
reason  of  its  inability  to  obtain  proper  information  with 
regard  to  the  laws  and  principles  upon  which  the  transfer 
of  Spanish  titles  depended,  and  therefore  postponed  the 
final  disposition  of  the  case  until  such  information  could  be 
obtained. 

In  view  of  this  and  similar  difficulties,  this  court,  as  earlj 
as  1832,  in  United  States  v.  Arredondo,  6  Pet.  691,  laid  down 
as  a  general  proposition  that  the  grant  itself  v^2A  priraa  fotcie 
evidence  of  its  own  validity,  and  that  it  would  be  presumed 
to  have  been  regularly  issued  until  the  contrary  appeared,  or 
such  reasons  were  offered  for  doubting  its  authenticity  as 
were  sufficient  in  law  to  rebut  the  legal  presumption.     To 
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the  same  effect  are  United  States  v.  Cla/rke^  8  Pet.  436 ;  and 
United  States  v.  Percheman^  7  Pet.  61 ;  Str other  v.  Lucas^  12 
Pet.  410,  437 ;  Reynolds  v.  Westy  1  California,  322,  326;  Jones 
V.  Garza,  11  Texas,  186,  207. 

The  courts  of  California  have  carried  this  principle  so  far  as 
to  hold,  though  apparently  with  some  jfluctuation  of  opinion, 
that  a  grant  of  a  pueblo  lot  made  by  an  alcalde  raises  a  pre- 
sumption that  the  alcalde  was  a  proper  qualified  officer ;  that  he 
had  authority  to  make  the  grant,  and  that  the  land  was  within 
the  boundaries  of  the  pueblo.  Reynolds  v.  West,  1  California, 
822;  Cohas  v.  Raisin,  3  California,  443;  Hart  v.  Burnett, 
15  California,  530;  Payne  v.  Treadwdl,  16  California,  220; 
Zeese  v.  Clarke,  18  California,  535;  Donner  v.  Palmer,  31 
California,  500. 

In  considering  their  methods  of  disposing  of  public  lands, 
this  court  has  had  frequent  occasion  to  uphold  the  validity  of 
grants  made  by  the  Governors  of  the  Spanish  and  Mexican 
provinces,  who  appear  to  have  been  sometimes  also  called 
"Political  Chiefs."  Indeed  under  the  regulations  for  the 
colonization  of  the  Mexican  territories  of  November  21,  1828, 
the  political  chiefs  were  expressly  authorized  to  grant  the 
public  lands  of  their  respective  territories.  Reynolds'  Land 
Laws,  141;  United  States  v.  Workman,  1  Wall.  745,  761; 
Eomsby  v.  United  States,  10  Wall.  224,  231 ;  Vanderslioe  v. 
Hanks,  3  California,  27;  Leese  v.  Clarke,  3  California,  17; 
Leese  v.  Clarke,  18  California,  535,  546;  but  see  Jones  v. 
Oa/rza,  11  Texas,  186.  A  similar  power  seems  also  to  have 
been  vested  in  the  Spanish  intendants.  Reynolds'  Land  Laws, 
59,  60  ;  United  States  v.  Clarke,  8  Pet.  436,  452. 

Prefects  were  functionaries  well  known  in  the  Roman  law, 
and  under  the  empire  were  clothed  with  extensive  powers, 
both  judicial  and  administrative.  With  the  decline  of  the 
empire  they  seem  to  have  lost  their  importance  and  to  have 
finally  disappeared ;  but,  after  remaining  in  abeyance  for  some 
hundreds  of  years  after  its  fall,  the  office  was  revived  in  the 
eighth  year  of  the  French  Republic,  (1800,)  and  bestowed  upon 
the  heads  of  the  departments  into  which  the  country  had  been 
divided  by  the  National  Assembly  in  1790.    In  the  perform- 
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anoe  of  their  duties  they  were  aided  by  a  council  of  prefect- 
ure. The  prefect  was  charged  with  the  administration  of 
local  aflfairs,  and  was  practically  the  representative  of  the 
central  government  in  public  matters.  The  title  was  carried 
into  several  States,  whose  legislation  was  framed  upon  the 
model  of  the  Code  Napoleon,  but,  until  the  establishment  of 
the  Republic,  was  apparently  unknown  in  Mexico.  It  seems 
to  have  been  recognized,  however,  prior  to  1836,  since  by  the 
constitutional  law  or  decree  of  December  29  of  that  year,  de- 
fining the  powers  of  the  president  and  governors,  there  was 
given  to  the  latter  the  authority  "  to  appoint  the  prefects,  to 
approve  the  appointment  of  the  sub-prefects  of  the  depart- 
ment, to  confirm  that  of  the  justices  of  the  peace,  and  to 
remove  any  of  these  oflQcials."    Reynolds,  205. 

By  the  law  of  March  20, 1837,  for  regulating  provisionally 
the  interior  governments  of  the  departments,  it  is  provided, 
by  article  one,  that  "  the  interior  government  of  the  depart- 
ments shall  be  in  charge  of  the  governors,  departmental  coun- 
cils, (juntas,)  prefects,  sub-prefects,  common  councils,  alcaldes 
and  justices  of  the  peace  " ;  that  it  shall  be  the  duty  of  the 
governors  to  appoint  the  prefects,  etc.  The  power  of  the 
prefects  is  thus  defined :  Article  77 :  "  They  shall  regulate 
administratively  and  in  conformity  with  the  laws,  the  distri- 
bution of  the  common  lands  (tierras  comunes),  in  the  towns 
of  the  district,  provided  there  is  no  litigation  pending  with 
regard  to  them,  the  right  being  reserved  to  the  parties  in  in- 
terest to  apply  to  the  governor,  who,  without  further  appeal, 
shall  decide  what  is  most  proper,  with  the  concurrence  of 
the  departmental  council  (junta)."  Reynolds,  221.  This  is  the 
only  act  to  which  our  attention  is  called  which  deques  their 
functions. 

It  is  difficult  to  say  exactly  what  is  meant  by  the  power 
"to  regulate  administratively"  the  distribution  of  the  com- 
mon lands  in  the  towns  of  the  district.  But  it  would  not 
seem  to  include  the  power  to  make  grants  of  public  lands 
generally,  though  it  might  have  justified  in  this  case  the 
special  allotment  {hijuda)  to  Vicente  Samora,  had  it  been 
made  by  the  prefect.    The  power  given  to  the  governor  to 
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make  grants  of  public  lands,  which  was  expressly  given  by 
the  regalations  of  November  21,  1828,  (though  the  constitu- 
tional decrees  of  1836  and  1837  were  silent  upon  the  subject,) 
taken  in  connection  with  the  limited  powers  conferred  upon 
the  prefects  by  the  law  of  March  20, 1837,  apparently  preclude 
the  idea  that  the  more  general  power  of  granting  public  lands 
was  intended  to  be  conferred  upon  the  latter  —  in  other  words, 
the  limited  authority  conferred  upon  them  by  Article  77  repels 
the  inference  of  more  extensive  powers  which  had  theretofore 
been  vested  in  the  governors,  and  in  the  governors  alone. 

Plaintiffs'  counsel  offered  to  show  in  this  connection  that 
other  grants  had  been  made  by  prefects,  which  had  been 
recognized  and  confirmed  by  the  proper  Mexican  authori- 
ties, and  that  several  such  grants  had  been  confirmed  by  the 
Congress  of  the  United  States ;  but  they  were  not  regarded 
by  the  court  below  as  sufficient  to  establish  a  general  custom 
to  recognize  grants  made  by  prefects  as  valid  and  legal.  In- 
deed, the  power  given  to  prefects  to  regulate  administratively 
the  distribution  of  the  common  lands  would  seem  to  presup- 
pose a  prior  grant  to  the  pueblo,  made  by  a  higher  authority, 
and  to  have  been  intended  merely  to  authorize  the  prefect  to 
make  distribution  of  such  common  lands  among  the  inhabi- 
tants of  the  pueblo. 

The  only  case  we  have  been  able  to  find  in  which  the  power 
of  prefects  to  make  grants  of  public  lands  is  discussed  is  that 
of  Ohm  V.  San  Francisco^  92  California,  437.  In  that  case 
the  complaint  alleged  that  the  State  of  California  was,  prior 
to  July  13, 1848,  a  political  department  of  the  Republic  of 
Mexico,  and  was  subdivided  into  pueblos,  constituting  politi- 
cal municipalities,  supplied  with  such  officials  as  the  republic 
or  governor  chose  to  appoint ;  that  such  officers  could  grant 
and  distribute  lands  of  the  municipalities ;  that  the  pueblo  of 
Yerba  Buena,  or  San  Francisco,  was  one  of  such  municipali- 
ties, and  was  provided  with  a  prefect  appointed  by  the  Re- 
public and  the  governor  of  California,  who  was  empowered, 
among  other  things,  to  make  a  grant  and  distribution  of 
lands  to  private  persons  in  fee  within  his  district  and  said 
municipality.    It  seems  that  the  grant  in  this  case  had  been 
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approved  by  the  governor  of  the  department  by  virtue  of  his 
superior  power  to  grant  vacant  lots  within  the  boundaries  of 
the  Republic,  and  had  been  subsequently  confirmed  by  the 
District  Court. 

The  rarity  of  the  question  involved,  and  the  special  famili- 
arity of  the  Supreme  Court  of  California  with  Spanish  and 
Mexican  land  grants,  will  justify  a  somewhat  lengthy  tran- 
scription from  its  opinion  concerning  the  power  of  prefects : 
"  We  cannot  find,"  said  the  court  on  page  451,  "  in  any  of  the 
laws  or  ordinances  of  Spain  and  Mexico  to  which  we  have 
been  referred  any  authority  conferred  upon  prefects  to  make 
grants  in  fee  of  the  pueblo  lands.  It  is  not  contained  in  the 
decree  of  the  Spanish  Cortes  of  January  4,  1813,  nor  in  the 
plan  of  Pitic,  nor  in  the  Mexican  law  of  colonization  of  1824, 
nor  in  the  regulations  of  1828,  nor,  we  think,  in  the  law  of 
March  20,  1837,  to  which  the  prefect  himself  refers  as  the 
source  of  his  authority.  The  clause  of  this  act,  cited  and 
relied  on  by  the  appellant,  is  given  in  the  original  Spanish 
and  in  translation,  at  page  314,  addenda,  Dwinelle's  Colonial 
History  of  San  Francisco.  In  terms,  it  merely  authorizes  the 
prefects  in  their  respective  districts  to  '  regulate  executively ' 
the  distribution  of  the  common  lands  of  the  pueblos,  provided 
there  are  no  law  suits  pending  in  the  courts  concerning  them, 
saving  a  right  of  appeal  to  the  governor.  The  law  writers 
do  not  agree  in  their  construction  of  this  article.  Dwinelle 
thinks  it  conferred  authority  to  make  grants  of  the  pueblo 
lands  for  the  pueblo.  Halleck  thinks  that  it  merely  conferred 
a  power  to  regulate  the  temporary  use  of  the  common  lands. 
This  court  has  decided  that  it  did  not  expressly  confer  power 
to  grant  lands  in  private  ownership.  Hart  v.  Buimett^  15  Cal. 
572.  As  a  matter  of  history  it  is  known  that  the  prefects 
very  rarely  attempted  to  exercise  such  power,  not  more  than 
two  or  three  instances,  including  this  grant  to  Scherrebeck, 
appearing  in  the  records  of  San  Francisco,  and  one  of  those 
subsequent  to  the  conquest,  by  Horace  Hawes.  It  is  also  well 
known  as  a  fact  and  as  matter  of  law  that  the  claim  of  such 
power  by  the  prefects  has  been  repudiated  by  the  city  from 
the  beginning.    The  complaint  here  shows  that  the  validity 
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of  this  Soherrebeck  grant  was  denied  by  the  city  as  early  as 
1853,  and  ever  since.  The  Van  Ness  ordinance  passed  in  1855, 
and  ratified  by  the  legislature  in  1858,  practically  confirmed 
all  previous  grants  of  pueblo  lands  made  by  any  ayuntamiento, 
town  council,  alcalde  or  justice  of  the  peace  of  the  former 
pueblo,  or  of  the  city,  but  was  entirely  silent  as  to  grants  by 
prefects.  Even  the  allegations  of  the  complaint  do  not  show 
that  the  prefect  had  power  as  agent  and  acting  in  behalf  of 
the  pueblo  to  alienate  its  lands  in  fee.  He  is  said  to  have 
authority  to  make  grants  and  distribution  of  lands  within  the 
pueblo  limits,  but  this  power  may  have  been  derived  from 
the  departmental  authorities  and  exercised  independently  and 
against  the  will  of  the  municipal  authorities.  And  this 
appears  to  have  been  the  case  with  the  Scherrebeck  claim ; 
the  making  of  the  grant  was  opposed  by  the  alcalde,  the  only 
municipal  officer  who  appears  to  have  had  anything  to  do 
with  it,  but  it  was  approved  by  the  governor  and  the  superior 
authorities." 

In  the  case  under  consideration  there  was  no  evidence 
that  the  grant  of  the  prefect  ever  received  the  sanction  or 
approval  of  the  governor,  the  ayuntamiento^  (town  council,) 
or  other  superior  authority  of  the  Mexican  Eepublic ;  and  we 
do  not  think  the  fact  that  similar  grants  may  have  been  con- 
firmed by  Congress,  or  received  the  approval  of  the  Mexican 
authorities,  is  decisive  in  favor  of  recognizing  its  validity.  In 
its  adjudication  of  these  cases,  the  Court  of  Private  Land 
Claims  is  subject  to  certain  statutory  restrictions  upon  which 
previous  confirmations  by  Congress  of  imperfect  grants  have 
no  proper  bearing.  Rio  Arriba  Co.  v.  United  States^  167  U.  S. 
298,  308.  We  are  of  opinion  that  it  was  beyond  the  power 
of  the  prefect  to  make  the  grant  in  question. 

Nor  do  we  think  that  petitioners  are  entitled  to  this  grant 
by  prescription  or  adverse  possession,  since  under  section 
thirteen  of  the  act  creating  the  Court  of  Private  Land  Claims, 
the  title  to  the  land  must  have  been  "  lawfully  and  regularly 
derived  from  the  government  of  Spain  or  Mexico,"  and  one 
which,  if  not  complete  and  perfect  at  the  date  of  the  acqui- 
sition of  the  property  by  the  United  States,  "the  claimant 
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would  have  bad  a  lawful  right  to  make  perfeot  had  the  ter- 
ritory not  been  acquired  by  the  Dnited  States.**  This  would 
preclude  the  idea  that  possession  since  the  date  of  the  treaty, 
however  exclusive  and  notorious,  could  be  regarded  as  an 
element  going  to  make  up  a  perfect  title.  There  was  no 
evidence  of  more  than  six  or  eight  years*  possession  prior 
to  the  date  of  the  treaty,  and  this,  under  any  construction 
of  the  Spanish  or  Mexican  laws,  would  be  insutBcient  to  con- 
stitute a  title  as  against  the  sovereign.  Indeed,  it  may  be 
open  to  doubt  whether  under  the  legislation  of  Mexico  public 
lands  are  not  imprescriptible ;  but  if  it  be  otherwise,  it  would 
seem  that  under  the  decree  of  the  King  of  Spain  of  July  16, 
1819,  nothing  less  than  a  possession  of  forty  years  could  be 
deemed  or  respected  as  creating  title  by  adverse  possession. 
2  White's  New  Recopilacion,  662. 

The  disposition  we  have  made  of  this  case  renders  it  un- 
necessary to  consider  whether  the  document  offered  in  evi- 
dence to  establish  the  plaintiffs'  title,  which  was  neither  the 
expediente^  nor  the  testimonioj  or  official  copy  thereof  —  and 
was  merely  an  unsworn  and  unverified  copy  of  the  testimonio 
—  was  admissible  at  all. 

If  there  be  any  hardship  to  the  petitioners  in  the  rejection 
of  this  grant,  they  must  apply  for  relief  to  another  depart- 
ment of  the  Government.  We  are  bound  by  the  language 
of  the  act  creating  the  Court  of  Private  Land  Claims.  Its 
decree  in  this  case  was  correct,  and  it  is  therefore 

Affirmed. 

ROFF  V.  BURNEY. 

SRBOB  TO   THB    TTNTTED    STATES    OOUBT    FOB    THB    INDIAN    TBBBI- 

TORY. 

Ko.  84.    Babmitted  October  15, 1897.  —Decided  November  89, 1697. 

A  right  of  citizenship  in  an  Indian  Nation,  conferred  by  an  act  of  its  leg- 
islature, can  be  withdrawn  by  a  subseqnent  act;  and  this  rule  applies  to 
citizenship  created  by  marriage  with  such  a  citizen. 

Whether  any  rights  of  property  could  be  taken  away  by  snch  sabseqnent 
act,  Is  not  considered  or  decided. 
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This  case  comes  from  the  United  States  Court  for  the 
Indian  Territory  on  a  certificate  as  to  jurisdiction.  The 
amended  complaint  filed  in  that  court  November  6,  1893, 
besides  stating  a  cause  of  action  in  favor  of  the  plaintiff 
against  the  defendant,  alleges  the  following  facts  bearing  on 
the  question  of  jurisdiction:  That  the  plaintiff  is  a  natural 
born  citizen  of  the  United  States  of  America ;  has  never  re- 
nounced his  allegiance  to  said  government,  and  has.  never 
taken  an  oath  of  allegiance  to  any  foreign  government  of  any 
kind  whatever;  that  he  has  ever  been  and  is  yet  a  citizen  of 
the  United  States;  that  the  legislature  of  the  Chickasaw 
Nation,  on  October  7,  1876,  passed  the  following  act : 

"  Section  1.  Be  it  enacted  by  the  legislature  of  the  Chicka- 
saw Nation,  That  the  right  of  citizenship  is  hereby  granted  to 
the  following-named  children  and  nephews  of  William  H.  Bour- 
land  :  Amanda,  Matilda,  Gordentia  and  Bun  Hannah." 

That  by  this  act,  which  was  simply  a  confirmation  of  a 
prior  statute,  passed  in  1857,  the  parties  named  therein  be- 
came adopted  citizens  of  the  Chickasaw  Nation ;  that  he  was 
duly  and  legally  married  to  one  of  the  parties  named  therein, 
to  wit,  Matilda  Bourland,  while  she  was  such  adopted  citizen ; 
that  thereafter,  and  on  October  11,  1883,  the  legislature  of 
the  Chickasaw  Nation  passed  another  act,  as  follows : 

"  Sec.  1.  Be  it  enacted  by  the  legislature  of  the  Chickasaw 
Nation,  That  the  right  of  citizenship  granted  to  the  following- 
named  children,  and  nephews  of  W.  H.  Bourland,  Amanda, 
Matilda,  Gordentia  and  Run  Hannah,  approved  October  7, 
1876,  the  same  is  hereby  repealed  and  annulled. 

"  Sec.  2.  Be  it  further  enacted,  That  the  governor  is 
hereby  directed  and  required  to  remove  said  parties  and  their 
descendants  beyond  the  limits  of  this  nation,  and  that  this 
act  take  effect  from  and  after  its  passage." 

And  that  since  the  passage  of  the  last-named  act  the  Chick- 
asaw government  and  all  the  officials  thereof  have  refused  to 
recognize  this  plaintiff  as  a  member  of  the  Chickasaw  tribe, 
or  a  citizen  of  said  Chickasaw  Nation,  and  that  the  courts  of 
that  nation  have  refused  to  entertain  jurisdiction  of  any  con- 
troversy between  him  and  any  member  of  the  tribe  of  Chick- 
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asaw  Indians,  and  still  refuse  to  entertain  jurisdiction  of  such 
controversies. 

Article  7  of  the  treaty  of  June  32,  1855,  between  the 
United  States  and  the  Choctaw  and  Chickasaw  tribes,  11  Stat. 
611,  612,  is  as  follows : 

"  So  far  as  may  be  compatible  with  the  Constitution  of  the 
United  States  and  the  laws  made  in  pursuance  thereof,  regu- 
lating trade  and  intercourse  with  the  Indian  tribes,  the  Choo- 
taws  and  Chickasaws  shall  be  secured  in  the  unrestricted 
right  of  self-government,  and  full  jurisdiction,  over  persons 
and  property,  within  their  respective  limits ;  excepting,  how- 
ever, all  persons  with  their  property,  who  are  not  by  birth, 
adoption  or  otherwise  citizens  or  members  of  either  the  Choc- 
taw or  Chickasaw  tribe."         .     . 

Article  38  of  the  treaty  with  the  same  tribes,  of  date  April 
38, 1866,  14  Stat.  769,  779,  provides : 

"Every  white  person  who,  having  married  a  Choctaw  or 
Chickasaw,  resides  in  the  said  Choctaw  or  Chickasaw  Nation, 
or  who  has  been  adopted  by  the  legislative  authorities,  is  to 
be  deemed  a  member  of  said  nation,  and  shall  be  subject  to 
the  laws  of  the  Choctaw  and  Chickasaw  Nations  according 
to  his  domicil,  and  to  prosecution  and  trial  before  their  tribu- 
nals, and  to  punishment  according  to  their  laws  in  all  respects 
as  though  he  was  a  native  Choctaw  or  Chickasaw." 

Section  6  of  the  act  creating  the  United  States  Court  in 
the  Indian  Territory,  approved  March  1, 1889,  c.  333,  35  Stat. 
783,  784,  reads : 

"  That  the  court  hereby  established  shall  have  jurisdiction 
in  all  civil  cases  between  citizens  of  the  United  States  who 
are  residents  of  the  Indian  Territory,  or  between  citizens  of 
the  United  States,  or  of  any  State  or  Territory  therein,  and 
any  citizen  of  or  person  or  persons  residing  or  found  in  the 
Indian  Territory,  and  when  the  value  of  the  thing  in  contro- 
versy, or  damages  or  money  claimed  shall  amount  to  one 
hundred  dollars  or  more:  Provided^  That  nothing  herein 
contained  shall  be  so  construed  as  to  give  the  court  juris- 
diction over  controversies  between  persons  of  Indian  blood 
only." 
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This  was  amended  by  the  act  of  May  2, 1890,  c.  182,  26 
Stat  94,  which,  in  section  30,  p.  94,  contains  this  proviso : 

'*  Provided,  however,  That  the  judicial  tribunals  of  the 
Indian  nations  shall  retain  exclusive  jurisdiction  in  all  civil 
and  criminal  cases  arising  in  the  country  in  which  members 
of  the  nation  by  nativity  or  by  adoption  shall  be  the  only 
parties,*' 

And  in  section  31,  p.  96,  it  was  also  provided : 

'^  But  nothing  in  this  act  shall  be  so  construed  as  to  deprive 
any  of  the  courts  of  the  civilized  nations  of  exclusive  jurisdic- 
tion over  all  cases  arising  wherein  members  of  said  nations, 
whether  by  treaty,  blood  or  adoption,  are  the  sole  parties^ 
nor  so  as  to  interfere  with  the  right  and  power  of  said  civi- 
lized nations  to  punish  said  members  for  violation  of  the 
statutes  and  laws  enacted  by  their  national  councils  where 
soch  laws  are  not  contrary  to  the  treaties  and  laws  of  the 
United  States." 

Mr.  C.  L.  Herbert  for  plaintiff  in  error. 

Mr.  H.  C.  Potterf  and  Mr.  W.  F.  Bowman  for  defendant  in 
error. 

Mb.  Jusnos  Bbbwsb,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  condition  of  the  Indians  and  Indian  tribes  within  the 
limits  of  the  United  States  is  anomalous.  The  tribes,  though 
in  certain  respects  regarded  as  possessing  the  attributes  of 
nationality,  are  held  to  be  not  foreign,  but  domestic  dependent 
nations.  Cherokee  Nation  v.  Georgia^  5  Pet.  1 ;  Worcester  v. 
GeorgtOy  6  Pet.  615 ;  Choctaw  Nation  v.  United  States^  119 
U.  S.  1 ;  Cherokee  Nation  v.  Kansas  Railway  Company,  135 
U.  S.  641.  While  the  Indians  and  the  territory  which  may 
have  been  specially  set  apart  for  their  use  are  subject  to  the 
jurisdiction  of  the  United  States,  and  Congress  may  pass 
such  laws  as  it  sees  fit  prescribing  the  rules  governing  the 
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intercourse  of  the  Indians  with  one  another  and  with  citizens 
of  the  United  States,  and  also  the  courts  in  which  all  contro- 
versies to  which  an  Indian  may  be  a  party  shall  be  submitted, 
United  States  v.  Rogers^  4  How.  567 ;  United  States  v.  Kagama^ 
118  U.  S.  375;  Gm-Shay-Ee,  Petitioner,  130  U.  S.  343; 
Cherokee  Nation  v.  Kansas  Railway  Company^  supra,  the 
mere  fact  that  a  citizen  of  the  United  States  has  become  a 
member  of  an  Indian  tribe  by  adoption  may  not  necessarily 
cancel  his  citizenship.  As  said  by  Chief  Justice  Taney,  in 
United  States  v.  Rogers,  supra,  p.  673,  "  whatever  obligations 
the  prisoner  may  have  taken  upon  himself  by  becoming  a 
Cherokee  by  adoption,  his  responsibility  to  the  laws  of  the 
United  States  remained  unchanged  and  undiminished."  In- 
deed, by  section  43  of  the  act  of  May  2, 1890,  c.  182, 36'Stat.  99, 
provision  is  made  for  the  naturalization  of  members  of  the 
Indian  tribes  in  the  Indian  Territory,  with  a  proviso  "that 
the  Indians  who  become  citizens  of  the  United  States  under 
the  provisions  of  this  act  do  not  forfeit  or  lose  any  rights  or 
privileges  they  enjoy  or  are  entitled  to  as  members  of  the 
tribe  or  nation  to  which  they  belong." 

Now,  according  to  this  complaint,  plaintiff  was  a  citizen  of 
the  United  States.  Matilda  Bourland  was  not  a  Chickasaw 
by  blood,  but  one  upon  whom  the  right  of  Chickasaw  citizen- 
ship had  been  conferred  by  an  act  of  the  Chickasaw  legislat- 
ure. The  citizenship  which  the  Chickasaw  legislature  could 
confer  it  could  withdraw.  The  only  restriction  on  the  power 
of  the  Chickasaw  Nation  to  legislate  in  respect  to  its  internal 
affairs  is  that  such  legislation  shall  not  conjflict  with  the 
Constitution  or  laws  of  the  United  States,  and  we  know  of 
no  provision  of  such  Constitution  or  laws  which  would  be  set 
at  naught  by  the  action  of  a  political  community  like  this  ia 
withdrawing  privileges  of  membership  in  the  community  once 
conferred.  The  Chickasaw  legislature,  by  the  second  act, 
whose  meaning  is  clear  though  its  phraseology  may  not  be 
beyond  criticism,  not  only  repealed  the  prior  act  but  cancelled 
the  rights  of  citizenship  granted  thereby,  and  further  directed 
the  governor  to  remove  the  parties  named  therein  and  their 
descendants  beyond  the  limits  of  the  nation.    This  act  was 
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not  one  simply  taking  effect  as  of  the  date  of  its  passage,  and 
then  withdrawing  rights  admitted  to  have  been  theretofore 
legally  granted,  but  was  retroactive  in  its  scope,  and  pur- 
ported to  annul  and  destroy  all  that  had  ever  been  attempted 
to  be  done  in  respect  to  the  matter.  Whether  any  rights  of 
property  could  be  taken  away  by  such  subsequent  act  need 
not  be  considered.  It  is  enough  to  hold  that  all  personal 
rights  founded  on  the  mere  status  created  by  the  prior  act 
fell  when  that  status  was  destroyed.  Plaintiff  never  took  any 
oath  of  allegiance  to  the  Chickasaw  Nation;  never  in  terms 
relinquished  his  full  rights  as  a  citizen  of  the  United  States. 
Doubtless,  by  intermarriage  with  one  who  was  at  the  time  by 
legislative  act  a  Chickasaw  citizen,  he  acquired  the  rights  and 
privileges  of  a  member  of  that  tribe  or  nation,  but  when  that 
which  was  the  foundation  upon  which  such  acquisition  rested 
was  taken  away  by  act  of  the  nation,  then  all  those  rights 
and  privileges  ceased.  The  tie  which  bound  him  to  the  nation 
was  his  wife's  citizenship.  That  tie  the  nation  destroyed. 
Its  destruction  released  him.  That  such  was  the  effect  of 
this  legislative  act  is  established  by  the  conduct  of  the 
Chickasaw  government  and  all  its  oflScials,  for  they  have 
refused  to  recognize  plaintiff  as  any  longer  a  member  of  the 
Chickasaw  Nation,  and  the  courts  of  that  nation  have  declined 
to  entertain  jurisdiction  of  any  suits  brought  by  him  against 
a  Chickasaw.  The  validity  of  the  act  withdrawing  citizen- 
ship from  the  wife  of  plaintiff,  and  the  consequent  with- 
drawal from  plaintiff  of  all  the  rights  and  privileges  of 
citizenship  in  the  Chickasaw  Nation,  has  been  practically 
determined  by  the  authorities  of  that  nation,  and  that  deter- 
mination is  not  subject  to  correction  by  any  direct  appeal 
from  the  judgment  of  the  Chickasaw  courts.  It  follows, 
therefore,  that  his  right  as  a  citizen  of  the  United  States  to 
appeal  to  the  Federal  courts  to  take  jurisdiction  of  his  claims 
against  one  of  the  Chickasaw  Nation  must  be  sustained,  for 
it  cannot  be  that  a  citizen  of  the  United  States  residing  in  the 
Chickasaw  Nation  can  be  wronged  without  an  opportunity 
of  redress  in  some  judicial  tribunal.  We  are  of  opinion, 
therefore,  that  the  plea  to  the  jurisdiction  was  wrongfully 
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sustained,  and  the  judgment  of  the  United  States  Court  for 
the  Indian  Territory  will  be 

Reversed  and  the  case  remanded^  with  instructions  to  over- 
rule the  plea  to  the  jurisdiction. 


OGDEN  CITY  v.  ARMSTRONG. 

▲PPBAL  FROM  THB  8UPBBMB  COURT  OF  THE  TERRTTOBY  OF  UTAH. 

No.  127.    Argaed  November  11, 1897.  —  Deckled  November  29, 1897. 

An  examination  of  the  record  discloses  that  none  of  the  complatJjits,  save 
one,  was  assessed  with  a  sufficient  amount  of  taxes,  to  enable  him  to 
bring  the  case  here  on  appeal,  and  accordingly,  under  the  doctrine  of 
Buasell  v.  Stansell,  106  U.  S.  803,  and  Gibson  v.  Sht^feldt,  122  U.  S.  27, 
the  appeal  is  dismissed  as  to  such  parties. 

Ko  jurisdiction  vested  in  the  appellant's  city  council  to  make  an  assessment 
and  levy  a  tax  for  the  improvements  which  are  the  subject  of  this 
controversy  until  the  assent  of  the  requisite  proportion  of  the  owners 
of  the  property  to  be  affected  had  been  obtained,  and  the  action  of  the 
city  council  in  regard  to  that  question  was  not  conclusive. 

In  order  to  justify  a  court  of  equity  in  restraining  the  collection  of  a  tax» 
circumstances  must  exist  bringing  the  case  under  some  recognized  head 
of  equity  jurisdiction ;  and  this  case  seems  plainly  to  be  one  of  equitable 
jurisdiction,  within  that  doctrine. 

When  the  illegality  or  fatal  defect  in  a  tax  does  not  appear  on  the  face  of 
the  record,  courts  of  equity  regard  the  case  as  coming  within  their 
jurisdiction. 

When  the  authorities  have  jurisdiction  to  act,  the  statutory  remedy  is  the 
taxpayer's  exclusive  remedy;  but  when  the  statute  leaves  open  to 
judicial  inquiry  all  questions  of  a  jurisdictional  character,  a  determina- 
tion of  such  questions  by  an  administrative  board  does  not  preclude 
parties  aggrieved  from  resorting  to  judicial  remedies. 

The  original  bill  in  this  case  was  filed  in  May,  1892,  in  the 
Fourth  Judicial  District  Court  of  the  late  Territory  of  IJtahy 
against  Ogden  City,  a  municipal  corporation,  and  its  mayor 
and  the  members  of  its  common  council ;  and  it  was  thereby 
sought  to  restrain  the  city  and  its  officers  from  levying  assess- 
ments upon  the  real  estate  of  the  plaintiffs  and  others  simi- 
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larly  situated,  for  the  purpose  of  paving  a  portion  of  one  of 
the  streets  of  the  city. 

To  this  bill  a  demurrer  was  filed,  which  was  sustained  by 
the  District  Court,  and  a  judgment  was  entered  dismissing 
the  bill.  On  appeal  to  the  Supreme  Court  of  the  Territory 
that  judgment  was  reversed,  and  the  cause  remanded  to  the 
court  below.  An  answer  to  the  bill  was  then  filed,  denying 
substantially  the  equities  of  the  bill.  Subsequently,  on  April 
9,  1894,  a  supplemental  bill  was  filed,  bringing  in  additional 
parties  complainant,  and  alleging  that  since  the  filing  of  the 
original  bill  the  defendants  had  passed  the  ordinance  assess- 
ing the  properties  of  the  plaintiffs,  and  were  about  to  expose 
to  sale  the  real  estate  described  in  the  original  and  supple- 
mental bills  to  satisfy  the  assessments,  and  threatened  to  con- 
tinue to  sell  said  real  estate  annually  for  ten  years  as  each 
instalment  of  said  assessment  became  due,  whereby  the 
plaintiffs  had  been  compelled  to  pay  certain  amounts,  stated 
in  detail,  in  order  to  prevent  a  sale  of  their  property,  and  to 
prevent  a  cloud  upon  their  titles ;  and  that  certain  real  estate 
belonging  to  some  of  the  plaintiffs  had  been  sold  by  the  city 
to  satisfy  the  illegal  assessments.  The  prayers  were  for  a 
decree  declaring  the  ordinance  and  assessments  to  be  void 
restraining  the  defendants  from  proceeding  thereunder;  that 
an  account  be  ordered  of  the  amounts  paid  by  plaintiffs  under 
protest ;  that  plaintiffs  have  judgment  for  the  same  ;  that  the 
sales  of  real  estate  be  set  aside,  and  for  general  relief.  An 
answer  was  filed  to  the  supplemental  bill  denying  specifically 
all  of  its  allegations,  but  admitting  that  the  ordinance  in 
question  was  passed  as  alleged.  It  alleged  affirmatively  that 
the  plaintiffs  were  estopped  to  complain  as  in  the  supple- 
mental bill  alleged ;  that  the  same  did  not  state  facts  suffi- 
cient to  constitute  a  supplemental  complaint ;  that  the  cause 
of  action  was  barred  by  the  statute  of  limitations ;  that  there 
was  a  misjoinder  of  parties  plaintiff,  and  that  there  was  a 
misjoinder  of  causes  of  action. 

On  the  27th  day  of  October,  1894,  findings  were  signed,  and 
judgment  entered,  giving  the  plaintiffs  the  relief  prayed  for 
in  both  the  original  and  the  supplemental  bill.  The  decree  of 
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the  court  below  was  on  appeal  aiBrmed  by  the  Supreme 
Court  of  the  Territory,  from  whose  decree  an  appeal  was 
taken  and  allowed  to  this  court. 
The  findings  of  fact  were  as  follows : 

1.  That  the  plaintiffs  were  at  the  date  of  the  filing  of  the 
complaint  in  this  action  residents  and  taxpayers  in  Ogden 
City,  Weber  County,  Utah  Territory,  and  brought  this  action 
concerning  a  matter  of  general  interest  to  all  taxpayers  in 
said  Ogden  City  on  their  own  behalf  and  on  the  behalf  of  all 
others  similarly  situated. 

2.  That  the  defendants,  except  Ogden  City,  at  the  time  of 
the  bringing  of  this  action  were  the  mayor  and  members  of 
the  common  council  of  said  Ogden  City,  defendant. 

3.  That  on  the  7th  day  of  March,  1892,  proceedings  were 
had  by  the  common  council  of  said  Ogden  City  as  follows : 

^^  Finance  committee  recommending  immediate  creation  of 
three  paving  districts  as  follows:  District  No.  2,  Twenty- 
fifth  street  from  the  west  line  of  Washington  avenue  to  the 
west  line  of  Wall  avenue. 

"  Councillor  Dee  moved  to  lay  on  the  table  for  one  week. 
Motion  lost. 

"  Councillor  McManis  moved  to  adopt  the  motion.    Carried." 

4.  That  the  above  were  the  only  proceedings  had  by  said 
council  of  Ogden  City  in  regard  to  the  creation  of  said  paving 
district  prior  to  the  publication  of  the  notice  hereinbelow 
mentioned ;  and  upon  the  same  day  the  following  proceedings 
were  had : 

"Councillor  Spencer  moved  the  following  motion,  in  pur- 
suance of  the  proceedings  already  taken  in  ordering  the  crea- 
tion of  three  paving  districts :  ^  I  move  that  the  council  adopt 
the  accompanying  notice  of  intention,  and  that  the  same  be 
published  for  twenty  days,  beginning  with  to-morrow  morning, 
Tuesday,  March  8th.'  Said  notice  was  read  and  Councillor  Dee 
moved  to  lay  on  the  table  for  one  week.  Motion  lost.  Dee 
and  Elliott  voting  *aye;'  Calvert,  Cannon,  Graves,  McManis, 
Shurtliflf  and  Spencer  voting  *nay.'  The  original  motion 
was  then  put  and  carried,  Calvert,  Cannon,  Graves,  McManis, 
Shurtliflf  and  Spencer  voting  *  aye,'  and  Dee  and  Elliott  vot- 
ing '  nay.' " 
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5.  That  thereupon,  on  March  9th,  1892,  in  the  Ogden  Daily 
Standard  the  following  notice  of  intention  mentioned  above 
was  published,  to  wit : 

"  Notice  of  intention  of  the  city  council  of  Ogden  City  of 
creating  a  district  for  paving  and  of  paving  and  macadamizing 
the  streets  therein  and  to  defray  the  expenses  of  such  improve- 
ment by  local  assessment. 

"  The  city  council  of  Ogden  City,  situate  in  the  county  of 
Weber,  Territory  of  Utah,  gives  notice  that  it  intends  to  make 
the  following  improvements,  to  wit,  pave  and  macadamize  the 
following  streets :  Twenty-fifth  street  from  the  west  line  of 
Washington  avenue  to  the  west  line  of  Wall  avenue.  This 
district  shall  be  known  as  paving  district  No.  2.  The  bounda- 
ries of  the  district  to  be  affected  and  benefited  are  the  lines 
running  one  hundred  and  fifty  feet  back  and  parallel  with  the 
outer  lines  of  each  side  of  the  streets  on  each  and  every  block 
and  for  the  full  length  thereof  therein.  The  estimated  cost 
of  such  improvement  is  $40,000.  For  the  payment  of  the 
costs  and  expenses  thereof  the  city  council  intends  to  levy 
local  taxes  upon  the  real  estate  lying  and  being  within  said 
paving  district  and  to  the  extent  of  the  benefits  to  such  prop- 
erty by  reason  of  such  improvement.  The  city  council  will, 
on  March  29,  1892,  at  10  a.  m.,  hear  objections  in  writing  and 
from  any  and  all  persons  interested  in  said  local  assessment. 
By  order  of  the  city  council : 

"  T.  P.  Bbyan,  City  Recorder^ 

6.  That  on  March  29,  1892,  at  9.55  o'clock,  D.  H.  Peery 
and  sixty-eight  others,  including  all  the  plaintiffs  in  this 
action  and  in  the  supplemental  complaint,  who  were  then  the 
owners  of  real  property  within  the  said  paving  district  No.  2 
and  with  frontage  on  Twenty-fifth  street  within  the  said  pav- 
ing district,  filed  a  protest  with  the  said  recorder  of  said 
Ogden  City,  protesting  against  the  levying  of  any  local  assess- 
ment against  or  upon  their  property  for  the  purpose  of  paving 
said  street  within  said  district;  that  said  persons  so  protesting 
owned  and  protested  for  more  than  one  half  of  the  whole 
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frontage  on  said  Twenty-fifth  street  within  said  district,  to 
wit,  2414  feet;  that  after  said  hour  of  10  a.m.  of  said  day 
certain  persons  who  had  protested  to  the  amount  of  302{^  feet 
withdrew  their  protests,  leaving  at  all  times  2111f  feet  front- 
age on  said  Twenty-fifth  street  in  said  district  still  protesting 
against  the  said  local  assessment ;  that  the  total  number  of 
feet  fronting  on  said  Twenty -fifth  street  in  said  paving  district, 
as  mentioned  in  said  notice  of  intention  above  set  forth,  was 
3960,  of  which  660  feet  belonged  at  said  time  and  still  belong 
to  said  Ogden  City  and  were  then  and  are  now  used  for  public 
purposes  by  the  said  city,  and  125  feet  of  said  frontage  were 
then  and  are  now  the  property  of  the  said  Ogden  City,  and 
was  public  school  property,  used  and  owned  for  public  schools. 

7.  That  notwithstanding  said  protest  of  said  abutting  prop- 
erty owned  on  said  Twenty-fifth  street  in  said  paving  district 
No.  2,  and  without  giving  any  other  or  further  notice  except 
as  hereinbefore  stated,  the  said  city  council,  on  the  4th  day  of 
April,  1892,  passed  the  following  resolution,  to  wit : 

^^Reaolvedy  That  the  city  proceed  as  speedily  as  possible  to 
the  paving  of  Twenty-fifth  street  district  with  Utah  sandstone 
blocks;  that  the  city  engineer  be  instructed  to  prepare  the 
necessary  specifications  at  once  and  submit  the  same  at  the 
next  meeting  of  the  council ;  that  the  competition  of  said 
work  be  restricted  to  honafde  residents  of  Ogden,  and  that  so 
far  as  it  is  possible  only  Ogden  labor  be  employed  in  the  per- 
formance of  the  work." 

8.  That  on  May  2,  1893,  said  city  council  of  Ogden  City 
passed  a  resolution  instructing  the  city  recorder  to  advertise 
for  bids  for  the  paving  of  Twenty-fifth  street  in  said  district; 
which  notice  was  as  follows : 

"  To  paving  contractors :  Bids  will  be  received  by  the  city 
recorder  of  Ogden  City  until  12  o'clock  m.  May  23,  1892,  for 
the  paving  of  Twenty-fifth  street,  in  Ogden  City,  from  Wash- 
ington to  "Wall  avenue,  according  to  the  specifications  of  the 
city  engineer  of  Ogden  City,  on  file  in  the  city  recorder's  office. 
Competition  is  restricted  to  bona  fide  residents  of  Ogden  City. 
The  city  reserves  the  right  to  reject  any  and  all  bids.  Speci- 
fications will  be  furnished  on  application  to  the  city  recorder." 
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9.  That  no  specifications  had  been  made  by  the  city  prior  to 
this  time,  but  afterwards  new  specifications  were  made  and 
filed  providing  for  the  paving,  grading,  and  curbing  of  said 
Twenty-fifth  street,  and  were  adopted  by  the  city  council; 
which  specifications  provided  for  the  paving  of  said  street 
with  asphaltum  and  the  sides  of  the  street  with  sandstone 
blocks  and  curbing  the  street,  and  the  contract  which  was 
awarded  for  the  doing  of  said  work  provided  that  the  con- 
tractor should  keep  the  said  street  in  repair  for  two  years  after 
the  work  upon  the  same  was  finished. 

10.  That  the  plaintiffs  in  this  action  were  at  the  date  of 
the  filing  of  the  complaint  herein,  to  wit,  May  21,  1892,  the 
owners  of  the  real  property  mentioned  in  the  complaint,  but 
upon  the  trial  of  this  action  it  appeared  that  John  Broom  and 
William  Chapman  were  deceased ;  Samuel  Chapman,  admin- 
istrator of  the  estate  of  William  Chapman,  and  Hester  Broom, 
administratrix  of  the  estate  of  John  Broom,  were  substituted 
as  plaintiffs,  and  said  other  parties  were  still  the  owners  of  the 
property  mentioned  as  belonging  to  them  in  the  complaint  in 
this  action. 

11.  That  said  plaintiffs  had  upon  filing  their  complaint  ob- 
tained a  temporary  injunction  against  the  said  defendants,  but 
afterwards  a  demurrer  to  said  complaint  was  sustained  by  the 
said  court  and  said  complaint  ordered  dismissed  ;  which  ruling 
was  afterwards  by  the  Supreme  Court  of  the  Territory  of 
Utah  reversed,  and  the  said  cause  was  ordered  remanded,  with 
directions  to  the  defendant  to  answer  said  complaint. 

12.  That  the  said  council,  in  spite  of  the  protest  hereinbe- 
fore mentioned,  proceeded  and  at  the  time  of  the  filing  of  the 
complaint  in  this  action  had  upon  its  passage  the  ordinance 
attached  as  Exhibit  B  to  the  complaint  in  this  action,  and 
afterwards,  on  the  22d  day  of  March,  1893,  passed  the  ordi- 
nance which  is  hereto  attached  and  marked  Exhibit  A  and 
made  a  part  of  these  findings. 

13.  That  on  the  9th  day  of  April,  1894,  the  plaintiffs  filed 
a  supplemental  complaint  in  this  action  and  asked  that  Ma- 
thias  Biel,  Joseph  Clark,  George  W.  Lashus,  Lamoni  Grix, 
Carl  Sorenson,  J.  E.  Horrocks  and  Ann  Horrocks,  J.  S.  Lewis, 
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Lindsey  R.  Rogers,  Patrick  Healey,  Joseph  Morely,  Zilpha  J. 
Stephens,  W.  C.  Warren,  Almira  C.  Baker,  D.  H.  Stephens, 
Mary  A.  Stephens,  Elizabeth  Stephens  and  The  Ogden  Union 
Depot  and  Railway  Company,  a  corporation,  be  made  parties 
to  this  action  ;  which  supplemental  complaint  was  ordered  by 
the  court  to  be  filed ;  that  at  the  time  of  the  filing  of  the  sup- 
plemental complaint  the  said  parties  (except  The  Ogden  De- 
pot and  Railway  Company,  a  corporation)  were  and  still  are 
the  owners  of  real  estate  fronting  on  said  Twenty-fifth  street 
(and  said  plaintiff  last  named  was  the  owner  of  real  estate  as- 
sessed with  said  special  tax,  but  not  included  in  said  paving 
district)  included  in  said  paving  district,  and  upon  the  trial  of 
this  action  D.  H.  Peery,  Jr.,  and  The  Realty  Company  of  Kit- 
tery,  Maine,  a  corporation,  and  J.  Pingree  and  Zilpha  J.  Ste- 
phens, Carrie  Lewis  and  George  W.  Murphy  were  added  as 
parties  plaintiff,  and  were  at  the  date  and  still  are  the  owners 
of  real  estate  in  said  district  fronting  on  said  Twenty-fifth 
street,  the  pleadings  having  been  allowed  to  be  amended  by 
the  court  in  accordance  with  such  facts. 

14.  That  said  Ogden  City,  in  pursuance  of  said  ordinance 
of  March  22,  1893,  was  about  to  expose  the  real  estate  de- 
scribed in  the  original  and  supplemental  complaints  to  sale 
to  satisfy  the  illegal  assessment  imposed  by  said  ordinance, 
and  that  the  parties  plaintiff  in  this  action,  after  their  said 
property  had  been  advertised  for  sale  and  was  about  to  be 
sold  to  satisfy  the  said  illegal  assessment  then  due,  paid  under 
protest  to  said  Ogden  City,  in  order  to  prevent  the  sale  of 
their  property,  the  following  amounts,  to  wit,  J.  C.  Arm- 
strong, $95.04 ;  Mathias  Biel,  $63 ;  Joseph  Clark,  $48 ;  Samuel 
Chapman,  for  the  William  Chapman  estate,  $49.20 ;  Joseph 
Clark,  for  Clark,  Emmet  and  Thompson,  $30;  William 
Driver,  $60;  H.  I.  Griffin,  $23.76;  Lamoni  Grix,  $24.90; 
Ann  Horrocks  and  James  E.  Horrocks,  $124.80 ;  Geo.  W. 
Lashus,  $60 ;  H.  D.  and  J.  S.  Lewis,  $82.09 ;  Carrie  Lewis,  $30 ; 
Joseph  Morely,  $36;  Patrick  Healey,  for  Patterson  ami 
Healey,  $30;  Joseph  Clark,  for  Patterson  and  Clark,  $60; 
L.  R.  Rogers,  $74.04;  J.  H.  Spargo,  $48;  D.  M.  Stephens, 
$14.70;    Carl    S.   Sorenson,   $20.40;    W.    C.   Warren,    $48; 


Digitized  by 


Google 


OGDEN  CITY  v.   ARMSTRONG.  231 

Statement  of  the  Case. 

Geo.  M.  Kerr,  guardian  of  the  Nichols  heirs,  $160.08 ; 
D.  H.  Peery,  Jr.,  $24 ;  Realty  Company  of  Kittery,  Maine, 
$748.80;  Job  Pingree,  $35.40;  Ogden  Union  Depot  and 
Railway  Company,  a  corporation,  $118.80;  Geo.  W.  Murphy, 
$154.20. 

15.  That  said  plaintiflfs  are  without  any  speedy  and  ade- 
quate remedy  at  law  for  the  recovery  of  said  amounts  with- 
out a  great  multiplicity  of  suits,  and  said  assessment  consti- 
tutes a  cloud  upon  the  title  of  the  various  plaintiffs  to  their 
several  parcels  of  realty,  and  that  said  city  asserts  that  it  will 
annually  for  nine  years  hereafter  levy  assessments  upon  said 
real  estate  for  the  payment  of  said  paving  and  collect  the 
same  from  the  said  parties  plaintiff,  and  has  already  caused  to 
be  sold  the  property  of  certain  of  the  plaintiffs  under  and  by 
virtue  of  said  assessment. 

16.  That  the  number  of  feet  frontage  in  said  paving  dis- 
trict was  3300,  as  the  same  is  described  in  the  ordinance, 
Ex.  A ;  that  the  difference  between  the  district  described  in 
the  ordinance  and  the  district  described  in  the  notice  of  in- 
tention consisted  of  660  feet  of  the  public  property  of  the 
said  Ogden  City,  and  the  lots  affected  by  the  said  assessment 
and  described  in  said  ordinance  varied  in  depth,  some  being 
75  feet  deep  and  others  150  feet  deep,  and  that  the  property 
owned  by  the  various  parties  plaintiff  in  this  action  varied 
greatly  in  depth;  that  no  ascertainment  of  actual  benefits 
to  the  property  assessed  was  ever  made  in  order  to  determine 
the  amount  of  assessment  or  to  determine  whether  the  amount 
assessed  exceeded  the  actual  benefits  to  the  property  by  reason 
of  the  improvement,  but  the  cost  of  the  improvement  was  as- 
sessed upon  the  property  abutting  and  fronting  upon  Twenty- 
fifth  street  within  the  said  paving  district  at  an  arbitrary  rate 
of  $12  per  front  foot  without  any  finding  or  attempt  to  find 
the  amount  of  actual  benefits  to  the  property ;  that  the  said 
improvement  was  made  without  any  general  plan  and  form 
of  public  improvement  having  been  adopted  by  the  said 
Ogden  City,  and  the  actual  benefits  to  the  property  assessed 
for  said  improvement  were  not  equal  and  uniform,  nor  was 
said  assessment  equal  and  uniform. 
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Mr.  R.  H.  Whipple  for  appellant.  Mr.  T.  D.  JohMon  was 
on  his  brief. 

Mr.  E.  M.  AUisarij  Jr.j  for  appellees. 

Mb.  JusnoB  Shibas,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  first  question  to  be  determined  is  whether  the  amount 
in  controversy  is  sufficient  to  give  us  jurisdiction  of  the  appeal 

Although  no  motion  was  made  to  dismiss  the  appeal,  it  was 
suggested  at  the  argument  that,  as  it  was  not  competent  to 
make  up  the  sum  necessary  to  give  this  court  jurisdiction  by 
uniting  the  several  sums  for  which  each  taxpayer  was  liable, 
this  was  such  a  case,  and  that  therefore  we  should  dismiss  the 
appeal. 

Undoubtedly,  it  is  the  well-settled  rule  of  this  court  that, 
in  a  suit  in  equity  brought  in  the  Circuit  Court  by  two  or 
more  persons  on  several  and  distinct  demands,  the  defendant 
can  appeal  to  this  court  as  to  those  plaintiflfs  only  to  each  of 
whom  more  than  five  thousand  dollars  is  decreed.  UttsaeU  v. 
Stansell^  105  IJ.  S.  303,  was  a  case  in  its  facts  much  like  the 
present  one.  There  land  within  a  particular  district  was 
assessed  for  taxation,  each  owner  being  liable  only  for  the 
amount  wherewith  he  was  separately  charged;  a  bill  of  com- 
plaint was  filed  by  a  number  of  them,  praying  for  an  injunc- 
tion against  the  collection  of  the  assessment,  and  from  a 
decree  dismissing  the  bill  an  appeal  was  taken  to  this  court 
It  was  held  that,  while  the  complainants  were  permitted,  for 
convenience  and  to  save  expense,  to  unite  in  a  petition  setting 
forth  the  grievances  of  which  complaint  was  made,  the  object 
was  to  relieve  each  separate  owner  from  the  amount  for 
which  he  personally,  or  his  property,  was  found  to  be  account- 
able, and  that  such  distinct  and  separate  interests  could  not 
be  united  for  the  purpose  of  making  up  the  amount  necessary 
to  give  this  court  jurisdiction  on  appeal. 

The  same  conclusion  was  reached  in  Gibson  v.  Shufeldi^ 
122  U,  S.  27,  where  the  previous  cases  were  fully  discussed. 
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An  examination  of  this  record  discloses  that  none  of  the 
complainants,  save  one,  was  assessed  with  an  amount  sufficient 
to  have  enabled  him  to  bring  the  case  here  on  appeal,  and 
accordingly,  under  the  doctrine  of  the  cases  cited,  this  appeal 
must  be  dismissed  as  to  such  parties. 

But  it  appears  that  the  Kealty  Company  of  Kittery,  a 
corporation  of  the  State  of  Maine,  a  party  complainant  in 
the  supplemental  bill,  had  been  assessed,  under  the  ordinance 
complained  of,  for  the  sum  of  $748.80,  as  an  instalment  for 
one  year,  and  had  been  compelled  to  pay  the  same,  and  that 
the  city  was  threatening  to  continue  said  proceedings  and  to 
sell  the  real  estate  of  said  company  annually  for  nine  years 
as  each  instalment  for  a  like  sum  became  due.  The  liability 
of  that  company  then,  under  the  ordinance  and  assessment 
complained  of,  amounted  to  the  sum  of  $7488,  and  as  that 
company  could,  had  the  decree  of  the  court  below  been 
adverse  to  it,  have  brought  the  case  here  on  appeal,  so,  upon 
the  authorities  above  referred  to,  it  is  competent  for  the 
defendant  city  to  do  the  same. 

Upon  the  merits,  the  first  and  most  important  question  to 
consider  is  whether  the  city  council  had  jurisdiction  to  assess 
and  collect  the  paving  tax. 

The  proceedings  were  initiated  and  the  tax  sought  to  be 
levied  and  collected  under  the  provisions  of  chapter  41  of  the 
Session  Laws  of  1890  of  the  late  Territory  of  Utah.  The 
thirteenth  section  thereof  reads  as  follows  : 

*'  In  all  cases  before  the  levy  of  any  taxes  for  any  improve- 
ments provided  for  in  this  act  the  city  council  shall  give 
notice  of  intention  to  levy  said  taxes,  naming  the  purposes 
for  which  the  taxes  are  to  be  levied,  which  notice  shall  be 
published  at  least  twenty  days  in  a  newspaper  published 
within  said  city.  Such  notice  shall  describe  the  improvements 
so  proposed,  the  boundaries  of  the  district  to  be  aflfected  or 
benefited  by  such  improvements ;  the  estimated  cost  of  such 
improvements,  and  designate  the  time  set  for  such  hearing. 
K  at  or  before  the  time  so  fixed  written  objections  to  such 
improvements  signed  by  the  owners  of  one-half  of  the  front 
feet  abutting  upon  that  portion  of  the  street,  avenue  or  alley 
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to  be  so  improved  be  not  filed  with  the  recorder,  the  council 
shall  be  deemed  to  have  acquired  jurisdiction  to  order  the 
making  of  such  improvements." 

The  bill  alleged,  the  answer  admitted,  and  the  trial  court 
found  that  the  notice  of  intention  to  pave  in  district  No.  2, 
and  to  defray  the  expenses  thereof  by  levying  a  local  tax  on 
abutting  property  owners,  was  published  on  March  9,  1892, 
and  in  which  it  was  stated  that  the  city  council  would  on 
March  29,  1892,  at  10  o'clock  a.  m.,  hear  objections  in  writing 
from  any  and  all  persons  interested  in  said  local  assessment. 

The  sixth  finding  of  the  trial  court  was  as  follows : 

"  That  on  March  29th,  1892,  at  9.55  o'clock,  D.  H.  Peery  and 
sixty-eight  others,  including  all  the  plaintiffs  in  this  action 
and  in  the  supplemental  complaint,  who  were  then  owners  of 
real  property  within  the  said  paving  district  No.  2,  and  with 
a  frontage  on  Twenty-fifth  street  within  the  said  paving  dis- 
trict, filed  a  protest  with  the  said  recorder  of  said  Ogden  City 
protesting  against  the  levying  of  any  local  assessment  against 
or  upon  their  property  for  the  purpose  of  paving  said  street 
within  said  district;  that  said  persons  so  protesting  owned 
and  protested  for  more  than  one-half  of  the  whole  frontage 
on  said  Twenty-fifth  street  within  said  district,  to  wit,  2414 
feet ;  that  after  said  hour  of  10  a.m.  of  said  day  certain  per- 
sons who  had  protested  to  the  amount  of  302^  feet  withdrew 
their  protests,  leaving  at  all  times  2111f  feet  frontage  on  said 
Twenty-fifth  street  in  said  district  still  protesting  against  said 
local  assessment;  that  the  total  number  of  feet  fronting  on 
said  Twenty-fifth  street  in  said  paving  district,  as  mentioned 
in  said  notice  of  intention  above  set  forth,  was  3960  feet,  of 
which  660  feet  belonged  at  said  time  and  still  belongs  to  said 
Ogden  City,  and  was  then  and  is  now  used  for  public  purposes 
^  by  said  city,  and  125  feet  of  said  frontage  was  then  and  is 
now  the  property  of  the  said  Ogden  City,  and  was  public 
school  property,  used  and  owned  for  public  schools." 

It  is  contended  on  behalf  of  the  appellant  that  the  city 
council,  on  April  4,  1892,  determined  that  less  than  half  of 
the  whole  frontage  had  protested,  and  that,  as  the  city  council 
was  acting  judicially  in  a  proceeding  duly  inaugurated,  such 
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action  cannot  be  reviewed  in  an  equitable  action  to  restrain 
the  collection  of  the  tax,  but  should  be  reviewed,  if  at  all,  by 
certiorari,  in  which  action  the  whole  record  would  be  removed 
to  the  District  Court. 

So  far  as  this  proposition  involves  questions  of  facts  as  to 
the  proportion  of  frontage  covered  by  the  protests,  we,  of 
course,  accept  the  finding,  on  that  subject  made  by  the  trial 
court,  and  approved  and  adopted  by  the  Supreme  Court  of  the 
Territory.  StringfeUow  v.  Cain^  99  U.  S.  610;  Haws  v.  Vic- 
toria  Copper  Mining  Co.^  160  U.  S.  303. 

But  the  argument  seems  to  be  that  when  once  that  question 
of  fact  was  determined  by  the  city  council,  proceeding  under 
the  statute,  their  determination  cannot  afterwards  be  chal- 
lenged in  a  collateral  proceeding ;  that  while  it  would  not  be 
conclusive  in  an  action  by  certiorari  to  set  aside  the  assessment, 
it  is  conclusive  as  against  a  proceeding  by  injunction  to  pre- 
vent the  collection  of  the  tax.  It  is  said  that  the  jurisdiction 
of  the  city  council  attached  when  by  resolution  or  ordinance 
and  publication  it  gave  notice  of  its  intention  to  make  the 
improvement  in  question. 

We  agree  with  the  courts  below  in  thinking  that  no  juris- 
diction vested  in  the  city  council  to  make  an  assessment  or  to 
levy  a  tax  for  such  an  improvement,  until  and  unless  the 
assent  of  the  requisite  proportion  of  the  owners  of  the  prop- 
erty to  be  affected  had  been  obtained,  and  that  the  action  of 
the  city  council  in  finding  the  fact  of  such  assent  was  not 
conclusive  as  against  those  who  duly  protested.  The  fact  of 
consent,  by  the  requisite  number,  in  this  case  to  be  manifested 
by  failure  to  object,  is  jurisdictional,  and  in  the  nature  of  a 
condition  precedent  to  the  exercise  of  the  power. 

"  Where  the  power  to  pave  or  improve  depends  upon  the 
assent  or  petition  of  a  given  number  or  proportion  of  the  pro- 
prietors to  be  aflfected,  this  fact  is  jurisdictional,  and  the  find- 
ing of  the  city  authorities  or  council  that  the  requisite  number 
had  assented  or  petitioned  is  not,  in  the  absence  of  legislative 
provision  to  that  effect,  conclusive;  the  want  of  such  assent 
makes  the  whole  proceeding  void."  (Dillon's  Municipal  Corpo- 
rations, vol.  2,  sec.  800,  4th  edition,  where  numerous  cases 
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from  the  different  States  are  cited  in  support  of  that  propo- 
sition.) 

In  Zeigler  v.  JffopkinSy  117  U.  S.  683,  a  similar  question  was 
thus  stated  and  decided : 

"There  is  in  reality  but  a  single  question  presented  for  our 
consideration  in  this  case,  and  that  is  whether,  in  an  action 
of  ejectment  brought  to  i  ecover  the  possession  of  lands  sold 
for  the  nonpayment  of  tajces  levied  to  defray  the  expenses  of 
opening  Montgomery  Avenue  generally,  and  not  in  obedience 
to  an  order  of  a  court  of  competent  jurisdiction  to  meet  some 
particular  liability  which  had  been  judicially  established,  the 
landowner  is  estopped  from  showing,  by  way  of  defence,  that 
the  petition  for  the  opening  presented  to  the  mayor  was  not 
signed  by  the  owners  of  the  requisite  amount  of  frontage; 
and  this  depends  on  whether  the  owner  is  concluded,  (1),  by 
the  acceptance  of  the  petition  by  the  mayor  and  his  certifi- 
cate as  to  its  sufficiency  and  the  action  of  the  board  of  public 
works  thereunder;  or,  (2),  by  the  judgment  of  the  county 
court  confirming  the  report  of  the  board  of  public  works. 

"This  precise  question  was  most  elaborately  considered 
by  the  Supreme  Court  of  California  in  MuUigan  v.  Smith, 
59  California,  206,  and  decided  in  the  negative,  after  full  argu- 
ment. With  this  conclusion  we  are  entirely  satisfied.  It  is 
supported  by  both  reason  and  authority." 

It  is  next  contended  on  behalf  of  the  appellant  that  if  the 
city  council  wrongfully  took  jurisdiction,  in  face  of  the  facts 
shown  in  or  upon  the  face  of  its  own  proceedings,  then  the 
tax  was  absolutely  void  on  its  face,  and  the  plaintiffs  must 
seek  their  remedy  at  law ;  and  further,  if  the  city  council 
wrongfully  and  falsely  made  its  record  to  show  facts  suffi- 
cient to  give  it  jurisdiction,  when  such  facts  never  existed, 
then  in  order  to  get  into  equity  plaintiffs  must  plead  all  such 
facts,  and  that  even  in  such  a  case  certiorari  is,  under  the 
laws  of  Utah,  a  plain  and  perfect  remedy. 

It  is  doubtless  true  that  the  collection  of  a  tax  will  not  be 
restrained  on  the  ground  that  it  is  irregular  or  erroneous. 
Errors  in  the  assessment  do  not  render  the  tax  void ;  and 
usually  there  are  legal  remedies  for  all  such  mere  irregulari- 
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tdes  and  errors  as  do  not  go  to  the  foundation  of  the  tax,  and 
parties  complaining  must  be  confined  to  these.  As  was  held 
by  this  court  in  Dows  v.  Chicago^  11  Wall.  108 :  "A  suit  in 
equity  will  not  lie  to  restrain  the  collection  of  a  tax  on  the 
sole  ground  that  it  is  illegal.  There  must  exist  in  addition 
special  circumstances,  bringing  the  case  under  some  recog- 
nized head  of  equity  jurisdiction,  such  as  that  the  enforce- 
ment of  the  tax  would  lead  to  a  multiplicity  of  suits  or 
produce  irreparable  injury,  or,  where  the  property  is  real 
estate,  throw  a  cloud  upon  the  title  of  the  complaiuant." 

But  the  present  case  would  seem  plainly  to  be  one  of  equita- 
ble jurisdiction  within  the  doctrine  of  that  case.  What  is  com- 
plained of  is  no  mere  irregularity  or  error  in  the  assessment. 
As  we  have  seen,  there  was  an  entire  want  of  jurisdiction  in 
the  common  council  to  proceed  for  want  of  the  assent  of  the 
requisite  proportion  of  property  owners,  and  the  assessment 
and  tax  were,  therefore,  void.  That  there  was  no  plain  and 
adequate  remedy  by  certiorari  would  seem  to  be  evident. 
Upon  that  writ  nothing  could  have  been  shown  by  evidence 
of  facts  outside  of  the  record.  It  is  true  that,  in  some  of  the 
States,  provision  is  made  by  statute  to  bring  such  evidence  in, 
but  such  is  not  shown  to  have  been  the  case  here.  It  is  an 
admitted  fact  upon  the  face  of  the  pleadings  that  the  com- 
mon council  actually  found  that  the  necessary  jurisdictional 
fact  existed,  and  that  such  a  finding  was  made  a  matter  of 
record.  The  plaintiffs  alleged  in  their  bill  and  the  defendants 
in  their  answer  denied  that  the  finding  of  the  jurisdictional 
fact  by  the  common  council  was  an  untrue  finding.  Such  an 
issue  required  evidence  dehors  the  record  of  the  proceedings 
before  the  council  in  order  to  impeach  their  finding.  The 
record  of  this  case  discloses  that  a  large  amount  of  oral  evi- 
dence was  introduced  by  the  complainants,  and  admitted 
without  objection  by  the  defendants,  to  show  ownership  by 
the  protesting  parties,  and  to  show  that  the  common  council 
were  mistaken  in  finding  that  the  requisite  number  had  not 
protested. 

Not  only,  however,  was  there  a  want  of  an  adequate  remedy 
in  proceeding  by  a  writ  of  certiorari,  but,  we  think,  equitable 
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jurisdiction  was  properly  invoked  to  prevent  a  raultiplicity  of 
suits,  and  also  to  relieve  the  plaintiflFs  from  a  cloud  upon  their 
title. 

The  finding  on  this  fact  of  the  case  was  as  follows: 

''  That  said  plaintiffs  are  without  any  speedy  and  adequate 
remedy  at  law  for  the  recovery  of  said  amounts  without  a 
great  multiplicity  of  suits,  and  said  assessment  constitutes  a 
cloud  upon  the  title  of  the  various  plaintiffs  to  their  several 
parcels  of  realty,  and  that  said  city  asserts  that  it  will  anna- 
ally  for  nine  years  hereafter  lay  assessments  upon  said  real 
estate  for  the  payment  of  said  paving  and  collect  the  same 
from  the  said  parties  plaintiff,  and  has  already  caused  to  be 
sold  the  property  of  certain  of  the  plaintiffs  under  and  by  vir- 
tue of  said  assessment." 

If  a  tax  is  a  lien  upon  lands,  it  may  then  constitute  a  cloud 
upon  the  title ;  and  one  branch  of  equity  jurisdiction  is  the 
removal  of  apparent  clouds  upon  the  title,  which  may  dimin- 
ish the  market  value  of  the  land,  and  possibly  threaten  a  loss 
of  it  to  the  owner.  It  is  doubtless  true  that  it  has  been  held 
by  this  and  other  courts  that  if  the  alleged  tax  has  no  sem- 
blance of  legality,  and  if  upon  the  face  of  the  proceedings  it  is 
wholly  unwarranted  by  law,  or  for  any  reason  totally  void,  as 
disclosed  by  a  mere  inspection  of  the  record,  such  a  tax  would 
not  constitute  a  cloud,  and  that  the  jurisdiction  which  is  ex- 
ercised by  courts  of  equity,  to  relieve  parties  by  removing 
clouds  upon  their  titles,  would  not  attach. 

But  when  the  illegality  or  fatal  defect  does  not  appear  on 
the  face  of  the  record,  but  must  be  shown  by  evidence  aZiundey 
so  that  the  record  would  make  out  2i  prima  facie  right  in  one 
who  should  become  a  purchaser,  and  the  evidence  to  rebut 
this  case  may  possibly  be  lost,  or  become  unavailable  from 
death  of  witnesses,  or  when  the  deed  given  on  a  sale  of  the 
lands  for  the  tax  would  be  presumptive  evidence  of  a  good 
title  in  the  purchaser,  so  that  the  purchaser  might  rely  upon 
the  deed  for  a  recovery  of  the  lands  until  the  irregulari- 
ties were  shown,  courts  of  equity  regard  the  case  as  coming 
within  their  jurisdiction,  and  have  extended  relief  on  the 
ground  that  a  cloud  on  the  title  existed  or  was  imminent 
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Dows  V.  Chicago^  11  Wall.  198 ;  Hannewinkle  v.  Oeorgetown^ 
15  Wall.  547. 

Undoubtedly,  for  merely  irregular  assessments,  where  the 
authorities  have  jurisdiction  to  act,  the  statutory  remedy  is 
also  the  exclusive  remedy.  But  when  the  statute,  as  in  this 
case,  leaves  open  to  judicial  inquiry  all  questions  of  a  juris- 
dictional character,  it  is  well  settled  that  a  determination  of 
such  questions  by  an  administrative  board  does  not  preclude 
parties  aggrieved  from  resorting  to  judicial  remedies. 

Thus  in  Emery  v.  Bradford^  29  California,  75,  the  Supreme 
Court  of  California,  while  holding  that  the  remedy  of  an 
owner  of  a  lot  in  San  Francisco  assessed  for  work  on  a  street 
in  front  of  the  same,  if  dissatisfied  with  the  decision  of  the 
superintendent  of  public  streets,  is  an  appeal  from  such  de- 
cision to  the  board  of  public  supervisors,  and  that,  if  the  pro- 
ceedings are  such  that  the  proper  officers  have  jurisdiction  to 
act,  their  determinations  are  valid  and  can  only  be  reviewed 
in  the  mode  provided  by  the  statute,  said :  "  That  where  there 
are  acts  to  be  performed  of  a  jurisdictional  character  essential 
to  the  validity  of  the  assessment,  it  is  not  to  be  supposed  that 
the  conclusiveness  of  the  decision  of  the  board  of  supervisors 
is  to  extend  to  that  class  of  cases." 

So  in  Wright  v.  Boston^  9  Cushing,  273,  the  Supreme  Judi- 
cial Court  of  Massachusetts,  in  holding  that  objections  to  a 
tax  for  some  defect  or  irregularity  in  making  the  assessment 
must  be  taken  advantage  of  by  appeal,  stated  the  proposition 
thus:  "For  any  defect  or  irregularity  in  the  course  of  pro- 
ceeding in  making  the  assessment,  any  ground  of  objection, 
which  does  not  go  to  show  the  whole  proceedings  a  nullity, 
the  owner  must  take  his  appeal,  if  he  has  one." 

In  Union  Pacific  Railway  v.  Cheyenne^  113  U.  S.  516,  525, 
this  court,  through  Mr.  Justice  Bradley,  said : 

"  But  it  is  contended  that  the  complainant  should  have 
sought  a  remedy  at  law  and  not  in  equity.  It  cannot  be 
denied  that  bills  in  equity  to  restrain  the  collection  of  taxes 
illegally  imposed  have  frequently  been  sustained.  But  it  is 
well  settled  that  there  ought  to  be  some  equitable  ground  for 
relief  besides  the  mere  illegality  of  the  tax;  for  it  must  be 
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presumed  that  the  law  furnishes  a  remedy  for  illegal  taxation. 
It  often  happens,  however,  that  the  case  is  such  that  the  per- 
son illegally  taxed  would  suflfer  irremediable  damage,  or  be 
subjected  to  vexatious  litigation,  if  he  were  compelled  to  resort 
to  his  legal  remedy  alone.  For  example,  if  the  legal  remedy 
consisted  only  of  an  action  to  recover  back  the  money  after  it 
had  been  collected  by  distress  and  sale  of  the  taxpayer's  lands, 
the  loss  of  his  freehold  by  means  of  a  tax  sale  would  be  a 
mischief  hard  to  be  remedied.  Even  the  cloud  cast  upon  his 
title  by  a  tax  under  which  a  sale  could  be  made  would  be  a 
grievance  which  would  entitle  him  to  go  into  a  court  of  equity 
for  relief." 

Numerous  cases  to  the  same  effect  may  be  found  cited  in 
Cooley  on  Taxation,  643. 

Again,  it  is  contended  on  behalf  of  the  appellant,  that  the 
defendants  cannot  recover  the  taxes  paid  by  them  under  pro- 
test because  the  Session  Laws  of  Utah,  1890,  sec.  1,  p.  38,  pro- 
vide that  "  any  party,  feeling  aggrieved  by  any  such  special 
tax  or  assessment  or  proceeding,  may  pay  said  special  tax 
assessed  or  levied  upon  his  property,  or  such  instalments 
thereof  as  may  be  due,  at  any  time  before  the  same  shall  be 
delinquent,  under  protest,  and  with  notice  in  writing  to  the 
city  collector  that  he  intends  to  sue  to  recover  the  same,  which 
notice  shall  particularly  state  the  alleged  grievances  and 
grounds  thereof ;  whereupon  such  party  shall  have  the  right 
to  bring  a  civil  action  within  sixty  days  thereafter,  and  not 
later,  to  recover  so  much  of  the  special  tax  as  he  shall  show  to 
be  illegal,  inequitable  and  unjust,  the  cost  to  follow  the  judg- 
ment, to  be  apportioned  by  the  court  as  may  seem  proper, 
which  remedy  shall  be  exclusive." 

As  respects  this  contention  we  agree  with  the  Supreme 
Court  of  the  Territory,  that  this  statute  applies  to  cases  where 
there  are  only  errors,  irregularities,  overvaluations  or  other 
defects  which  are  not  jurisdictional,  but  that  where  the 
council,  not  having  the  jurisdiction  to  levy  the  tax,  could 
not  proceed  under  the  statute,  the  taxpayers  need  not  pro- 
ceed under  the  statute  to  recover  the  money  paid.  Where 
the  tax  was  wholly  void  and  illegal,  as   in  this  case,  the 
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statute  and  its  remedies  for  errors  and  irregularities  have  no 

application. 

Our  conclusion  is  that  the  decree  of  the  Supreme  Court  of 
the  Territory  of  Utah^  so  far  as  it  respects  the  Realty 
Company  of  Kittery^  is  affirmed^  and  that  as  to  the  other 
appellees  the  appeal  is  dismissed. 


DENNISON  V.  UNITED  STATES. 

APPEAL   FROM   THE   COURT   OF   CLAIMS. 
No.  &1.    Argued  and  submitted  November  2, 1897.—  Decided  November  29,  1897. 

To  entitle  a  supervisor  of  elections  to  a  valid  claim  against  the  Government, 
be  mast  make  it  appear  that  the  services  performed  were  required  by  the 
letter  of  Rev.  Stat.  §  2020  and  §  2026,  or  were  such  as  were  actually  and 
necessarily  performed  in  the  proper  execution  of  the  duties  therein 
prescribed,  and  that  his  charges  therefor  are  covered  by  Rev.  Stat. 
§  2081,  or,  if  not  fixed  in  the  very  words  of  that  section,  that  by  analogy 
to  some  other  service,  he  is  entitled  to  make  a  corresponding  charge. 

If  the  services  were  only  performed  for  his  own  convenience,  or  were  mani- 
festly unnecessary  or  useless,  even  if  they  be  such  as  he  judges  proper 
bimself,  they  cannot  be  made  the  basis  of  a  claim  against  the  Govern- 
inent. 

It  is  held  that  the  applicant,  a  chief  supervisor,  should  have  been  allowed 
for  drawing  instructions  to  supervisors,  and,  in  the  absence  of  proof  to 
the  contrary,  for  the  full  amount  of  his  claim  for  auditing  claims  of 
and  drawing  pay  rolls  of  supervisors,  and  certifying  the  same  to  the 
marshal  ;  and  all  the  other  claims,  enumerated  in  the  opinion  of  the 
court,  are  disallowed. 

Tbe  ruling  in  Cromwell  v.  Sac  County,  94  U.  S.  351,  that  when  a  second 
action  between  the  same  parties  is  upon  a  different  claim  or  demand,  the 
judgment  in  the  prior  action  operates  as  an  estoppel  only  as  to  those 
matters  in  issue  or  points  controverted,  upon  the  determination  of 
which  the  finding  or  verdict  was  rendered,  affirmed  and  applied. 

This  was  a  petition  by  the  Chief  Supervisor  for  the  Northern 
District  of  New  York  for  fees  and  disbursements  connected 
with  the  general  election  of  1890,  amounting  to  $16,612.79,  of 
which  $2752.60  were  disallowed  by  the  Treasury  Department ; 
for  like  fees  and  disbursements  connected  with  the  general 
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election  of  1892,  amounting  to  $18,998.94,  of  which  $2581.75 
were  disallowed  ;  and  also  for  fees  connected  with  the  exami- 
nation of  witnesses  to  show  that  certain  supervisors,  who  had 
been  appointed  in  the  city  of  Troy  to  attend  a  Congressional 
election  in  1888  had  been  deterred  from  discharging  their 
duties  by  violence,  or  threats  of  violence,  by  disorderly  persons. 
This  account  amounted  to  $624.65,  of  which  $402.65  were  dis- 
allowed. 

The  petition  alleged  that  all  these  accounts  had  been  ap- 
proved and  allowed  by  the  District  Court. 

Upon  a  finding  of  facts,  which  do  not  diflfer  materially  from 
those  set  up  in  the  petition,  the  Court  of  Claims  directed  a 
judgment  in  favor  of  the  petitioner  for  $678.10,  whereupon 
petitioner  appealed  to  this  court. 

Mr,  Richard  Rcmdolph  McMahon  for  appellant. 

Mr,  Attorney  General^  for  appellees,  submitted  on  their  brief, 
on  which  were  Mr,  Assistant  Attorney  General  Pradty  and 
Mr.  Felix  Brannigan, 

Mb.  Justice  Brown  delivered  the  opinion  of  the  court. 

The  duties  of  Chief  Supervisors  are  prescribed  by  statute. 
Rev.  Stat.  §  2020  and  §  2026.  Their  fees  are  also  fixed  by 
statute.  §  2031.  To  entitle  a  supervisor  to  a  valid  claim 
against  the  Government  he  must  make  it  appear  that  the 
services  perfonned  were  required  by  the  letter  of  the  former 
sections,  or  were  such  as  were  actually  and  necessarily  per- 
formed in  the  proper  execution  of  the  duties  therein  prescribed. 
It  must  also  appear  that  his  charges  therefor  are  covered  by 
the  latter  section,  or  if  they  are  not  fixed  in  the  very  words  of 
that  section,  that,  by  analogy  to  some  other  service,  he  is  en- 
titled to  make  a  corresponding  charge.  If  the  services  are  only 
performed  for  his  own  convenience,  or  are  manifestly  unnec- 
essary or  useless  —  even  if  they  be  such  as  he  judges  proper 
himself  —  they  cannot  be  made  the  basis  of  a  claim  against 
the  Government. 
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The  petitioner  in  this  case  made  a  claim  for  his  services  in 
the  general  elections  of  1890  and  1892  in  the  aggregate  sum 
of  $35,611.73,  of  which  but  $4265.13  appear  to  have  been  for 
disbursements.  Of  this  very  large  amount  there  was  disal- 
lowed but  $5334.35,  an  amount  which  was  further  reduced  by 
the  judgment  in  his  favor  of  $678.10  to  $4656.25,  which  is  the 
amount  in  dispute  here. 

If  the  petitioner  be  entitled  by  law  to  the  further  sum 
claimed  for  what  are  in  the  main  clerical  services,  he  must  re- 
ceive judgment  for  them ;  but  as  the  dates  of  the  approval  of 
his  accounts  show  that  his  services  did  not  extend  over  a  period 
of  more  than  six  months,  he  has  at  least  no  reason  to  complain 
of  the  illiberality  of  the  Government. 

The  approval  of  the  District  Court  goes  only  to  the  facts 
that  the  services  were  rendered  as  stated  in  the  accounts,  and 
that  in  certain  matters  of  discretion,  the  discretion  was  prop- 
erly exercised.  United  States  v.  Janes^  134  U.  S.  483  ;  United 
States  V.  Barber^  140  U.  S.  177,  179.  Neither  of  these  cases 
requires  the  allowance  of  charges  obviously  unnecessary. 

The  items  disallowed  by  the  court  below  will  be  considered 
in  their  order : 

1.  —  Item  4.  Drawing  instructions  to  supervisors,  relative 
to  their  duties,  106  folios  at  15  cents  a  folio,  $15.90.  As  this 
charge  was  expressly  allowed  in  United  States  v.  McDermoU, 
140  U.  S.  151,  154,  T  5,  and  in  United  States  v.  Poinier,  140 
U.  S.  160,  163,  T  3,  we  do  not  understand  why  the  item  was 
rejected.  Apparently  it  was  an  oversight.  The  Attorney 
General  concedes  the  allowance  in  his  brief. 

2.  —  Item  5.  Making  copies  of  applications  from  different 
cities  for  the  appointment  as  supervisors,  to  be  annexed  to 
the  reports  made  to  the  judge,  1950  folios  at  15  cents  a  folio, 
$279.50.  Rev.  Stat.  §  2012  requires  that  the  court,  when 
opened,  shall  proceed  to  appoint  and  commission  under  the 
hand  of  the  judge  two  resident  citizens  of  each  election  pre- 
cinct, who  shall  be  of  diflferent  political  parties,  etc.,  as  super- 
visors. Section  2026  seems  to  contemplate  that  the  judge 
shall  obtain  his  information  as  to  the  competency  of  the 
persons  receiving  these  appointments  through  the  Chief  Super- 
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visor,  who  is  charged  with  the  duty  of  receiving  the  applica- 
tions of  all  persons  for  appointments  to  such  positions;  of 
presenting  such  applications  to  the  judge,  and  furnishing  in- 
formation to  him  in  respect  to  the  appointment  of  such  super- 
visors. The  law  does  not  require  or  contemplate  that  the 
original  applications  shall  be  retained  by  the  Chief  Super- 
visor, but  rather  that  they  shall  be  presented  to  the  judge, 
who  may  preserve  them  or  not  as  he  sees  fit.  There  is  not 
the  slightest  necessity  for  making  copies  of  them.  The  offices 
to  be  filled  are  purely  temporary,  and  as  soon  as  the  election 
is  held  and  the  reports  made  the  supervisors  2ive  fundi  officio. 
The  office  of  the  applications  is  even  more  temporary  than 
that  of  the  supervisors,  since  as  soon  as  the  appointments 
are  made  the  applications  have  served  the  purpose  for  which 
they  were  intended.  To  speak  of  them  as  the  official  records 
of  the  Chief  Supervisor  is  to  dignif}'^  them  with  a  title  and 
importance  entirely  foreign  to  their  real  functions.  To  retain 
the  originals  and  furnish  the  judge  with  copies  is  only  to  bur- 
den the  Government  with  an  utterly  useless  expense.  There 
is  nothing  to  show  that  these  copies  were  ordered  by  the 
court. 

3.  — Items  7,  8,  10,  13,  14,  21  and  27  are  all  of  one  class, 
and  fall  within  the  same  general  principle.  They  are  for 
entering  and  indexing  special  letters  of  instruction  to  each 
local  supervisor,  containing  a  notice  of  the  supervisor's  ap- 
pointment and  general  directions  with  regard  to  the  method 
of  obtaining  his  commissions  or  concerning  the  proper  dis- 
charge of  the  duties  of  his  office;  some  enclosing  blank  re- 
ports to  be  made  of  proceedings  at  the  meeting  of  the  boards 
of  registration;  others  requiring  a  report  of  the  vote  cast; 
still  others  notifying  the  supervisors  of  the  daj'^s  allowed  and 
the  amount  due,  with  special  orders  requiring  them  to  verify 
their  lists ;  and  similar  directions  germane  to  the  proper  dis- 
charge of  their  functions.  The  aggregate  amount  of  these 
items  is  $1447.65. 

We  see  no  reason  for  entering  or  indexing  these  letters  of 
instructions.  There  was  no  necessity  for  making  separate 
memoranda  of  them  —  much  less  copying  them  or  preserving 
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duplicates.  The  regular  course  of  business  of  the  office  would 
authorize  one  to  infer  that  instructions  were  sent  to  the  local 
supervisors  in  each  case,  and  the  names  in  the  supervisors' 
commissions  would  show  to  whom  these  instructions  were 
sent.  We  held  in  the  case  of  United  States  v.  McDermott^ 
140  U.  S.  151, 154,  that  the  Chief  Supervisor  was  entitled  to 
fifteen  cents  per  folio  for  preparing  and  furnishing  proper 
instructions  to  supervisors,  and  that  he  was  also  entitled  to 
the  expense  of  printing  copies  of  such  instructions  for  the 
use  of  the  local  supervisors,  but  that  he  was  not  entitled  to 
a  folio  charge  for  each  copy  so  furnished. 

It  is  equally  clear  that  he  is  not  entitled  to  a  charge  for 
entering  and  indexing  them,  as  they  are  no  proper  part  of 
the  records  of  his  office.  Letters  of  instructions  are  not 
"records"  in  any  sense  of  the  word. 

4.  —  Items  9,  22,  23  and  24  are  for  entering  and  indexing 
special  reports  of  the  supervisors  of  election,  either  of  the 
proceedings  at  the  meeting  of  the  board  of  registry  or  of 
other  matters  connected  with  the  registration,  election  or 
compensation  of  the  supervisors. 

Petitioner  is  doubtless  entitled  to  a  fee  of  ten  cents  under 
Eev.  Stat.  §  2031,  for  filing  and  caring  for  each  of  these 
special  reports,  which  are  a  proper  part  of  the  records  of  the 
office,  but  we  think  the  entering  and  indexing  them  were  an 
unnecessary  burden  upon  the  Government.  These  items  are, 
therefore,  disallowed. 

5.  —  Items  11  and  25.  Entering  and  indexing  reports  on 
presentation  of  applications  for  the  appointment  of  supervisors 
of  election,  which  reports  furnished  information  to  the  judge 
in  respect  to  the  qualifications  of  each  applicant,  $355.95  and 
$101.10.  These  reports  are  made  to  the  judge,  and  are  no 
part  of  the  records  of  the  Chief  Supervisor's  office.  By  sec- 
tion 2031,  the  charge  for  "entering  and  indexing"  can  only 
be  made  where  the  papers  are  a  part  of  the  records  of  the 
office.  In  view  of  the  temporary  character  of  these  appoint- 
ments, the  word  "  record  "  should  receive  a  narrow  construc- 
tion, and  be  limited  to  such  documents  and  entries  as  might 
subserve  some  useful  purpose  in  the  future.    The  office  of 
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these  reports  is  performed  when  they  are  submitted  to  the 
judge  and  the  appointments  are  made.  If  he  deems  them  of 
any  importance,  their  custody  belongs  to  the  court  and  not  to 
the  supervisor.  The  copying  and  entering  of  them  upon  his 
records  can  be  of  no  possible  utility.  It  belonged  to  the  court 
to  determine  for  itself  what  should  be  done  with  the  originals. 

6.  —  Item  12.  Entering  and  indexing  pay  rolls  of  super- 
visors of  election  and  certifying  the  same  to  the  marshal, 
$76.95.  It  appears  to  have  been  the  duty  of  the  Chief 
Supervisor,  under  the  instructions  of  the  Attorney  General, 
to  audit  and  certify  the  amount  due  the  supervisors,  but  we 
see  no  necessity  for  preserving  copies  of  them  in  the  records 
of  the  supervisor's  office.  The  charge  in  this  case  is  not  for 
auditing  and  certifying  the  amounts,  but  for  entering^  by 
which  we  understand  copying^  and  indexing  the  pay  rolls, 
which  we  consider  an  unnecessary  burden. 

7.  —  Items  15  and  28  include  charges  to  the  amount  of 
$630.60,  for  drawing  oaths  of  supervisors,  two  folios.  The 
controller  allowed  one  folio  for  each  oath.  The  oath  con- 
tained the  statement  formerly  required  by  section  1756,  that 
the  affiant  had  never  borne  arms  against  the  United  States, 
etc.,  which  was  repealed  by  the  act  of  May  13,  1884,  23  Stat. 
21,  the  repealing  act  providing  that  in  the  future  every  person 
appointed  to  any  office  should  take  the  oath  prescribed  by 
section  1757.  The  oath  thus  prescribed  is  less  than  one  folio 
in  length.  The  case  is  evidently  not  one  for  a  liberal  con- 
struction of  the  statute.  These  items  are  accordingly  dis- 
allowed. 

8.  —  Item  17.  Auditing  claims  of  and  drawing  pay  rolls  of 
supervisors  of  election  for  their  claims  for  service,  and  certify- 
ing the  same  to  the  niarshal  for  payment,  773  folios,  of  which 
the  controller  disallowed  531  folios,  the  difference  being  $81.60. 
There  is  no  finding  in  connection  with  this  item  as  to  whether 
the  count  of  the  supervisor  or  of  the  controller  was  correct. 
Nor  is  any  reason  given  for  the  disallowance  of  the  531  folios. 
As  the  account  was  verified  by  the  oath  of  the  claimant  that 
each  and  every  service  charged  therein  had  been  necessarily 
performed,  and  as  the  District  Court  allowed  the  item,  we 
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think  it  was  incumbent  upon  the  Government  to  show  that  the 
claimant  charged  for  an  excessive  number  of  folios.  We  are 
therefore  of  opinion  that  this  item  should  be  allowed. 

9. — Item  1 8.  Entering  and  indexing  applications  of  persons 
applying  to  be  appointed  supervisors  of  election,  etc.,  $286.95. 
This  was  not  a  charge  ior  filing  recommendations  for  appoint- 
ments or  for  indexing  appointments^  which  charges  were 
allowed  in  United  States  v.  Foinier^  140  U.  S.  160,  but  for 
entering  and  indexing  the  applications.  As  we  have  already 
held  that  the  law  does  not  contemplate  that  these  papers 
shall  become  the  records  of  the  office,  the  service  was  evi- 
dently wholly  unnecessary. 

10.  —  Items  19  and  20.  Entering  and  indexing  the  oaths 
of  supervisors  and  special  deputy  marshals,  of  which  the  con- 
troller allowed  a  part  and  disallowed  a  larger  part,  the  differ- 
ence being  $671.70.  It  does  not  appear  why  the  controller 
allowed  less  than  one-half  of  these  items;  but  as. we  think  the 
whole  charge  should  have  been  disallowed,  it  is  unnecessary 
to  seek  an  excuse  for  disallowing  a  moiety.  It  is  true  that 
Rev.  Stat.  §  2027  requires  the  commissioners,  with  all  due 
diligence,  to  forward  to  the  Chief  Supervisor  all  oaths  of 
office  administered  to  any  supervisor  of  election,  in  order 
that  the  same  may  be  properly  preserved  and  filed.  They 
thereby  become  a  part  of  the  records  of  the  Chief  Supervisor's 
office,  and  he  is  properly  entitled  to  a  fee  for  filing  the  same ; 
but  it  does  not,  therefore,  follow  that  he  is  entitled  to  a 
separate  fee  for  entering  and  indexing  them.  As  we  observed 
in  Poinier^s  case^  page  162,  "  it  does  not,  however,  follow  that 
every  paper  which  the  law  authorizes  to  be  filed  must,  there- 
fore, be  recorded  or  copied.  To  entitle  a  paper  or  document 
to  be  recorded,  it  should  have  some  permanent  value.  Where 
the  original  paper  is  preserved  or  filed,  such  for  instance  as 
the  pleadings,  exhibits,  depositions  or  other  papers  in  a  com- 
mon suit  at  law  or  equity,  no  necessity  ordinarily  exists  for 
its  being  recorded.  As  a  charge  of  ten  cents  for  filing  these 
informations  was  allowed  by  the  department,  the  exception  to 
this  item  for  recording  and  indexing  is,  therefore,  sustained." 
The  same  remarks  are  applicable  to  the  charge  in  this  case 
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The  petitioner  was  entitled  to  ten  cents  for  filing  and  caring 
for  every  paper  to  be  filed  by  him ;  but  he  does  not  thereby 
become  entitled  to  a  separate  fee  for  entering  and  indexing 
them. 

11.  —  Item  26.  Making,  entering  and  indexing  records, 
such  as  mail  lists  containing  supervisors'  names  and  post  office 
addresses,  with  columns  for  checking  matter  sent  out  by  mail, 
and  also  receiving  lists,  etc.  These  lists  are  obviously  no  part 
of  the  record,  and  the  item  should  be  disallowed. 

12.  —  Item  31.  Entering  and  indexing  certain  depositions 
and  evidence  taken  in  the  matter  of  the  claim  made  that 
certain  supervisors  had  been  unable  to  discharge  the  duties 
of  their  office  by  reason  of  violence  and  threats  of  violence, 
$172.35.  For  the  reasons  already  stated  with  reference  to 
the  items  for  entering  and  indexing  oaths,  we  think  that  the 
supervisor  was  entitled  to  a  charge  of  ten  cents  for  filing 
these  depositions,  but  he  is  not  entitled  to  the  large  change 
of  $172.35  for  entering  and  indexing  them.  This  charge  is 
also  disallowed. 

The  underlying  vice  of  the  petitioner's  theory  throughout 
this  whole  account  consists  in  the  assumption  that  every 
paper  or  document  which  comes  into  or  issues  from  his  hands, 
or  is  prepared  by  him  officially,  even  though  it  be  for  a  purely 
temporary  purpose,  constitutes  an  official  record,  and  that  it 
is  within  his  discretion  that  every  such  paper  shall  be  entered 
(copied)  in  durable  books  and  indexed  in  a  permanent  form. 
This  is  not  the  case.  Even  in  courts  of  justice,  which  are  a 
permanent  feature  of  every  civilized  government,  the  judg- 
ment record  which  the  clerk  is  authorized  to  enter  in  a  book 
kept  for  that  purpose,  does  not  include  every  paper  found  in 
the  files  of  the  case,  nor  even  the  depositions  of  witnesses, 
but  is  confined  to  the  pleadings  and  proceedings  necessary  to 
make  up  a  complete  history  of  the  suit.  Much  more  is  this 
the  case  with  the  records  of  the  Chief  Supervisor,  which  exist 
only  for  a  temporary  purpose,  and  after  a  year  or  two  lose 
practically  their  entire  value.  It  is  true  that  the  Chief  Supe^ 
visor  is  entitled  to  exercise  a  certain  discretion  as  to  what 
papers  he  shall  enter  upon  a  permanent  book,  but  to  enter  a 


Digitized  by 


Google 


DENNISON  V.  UNITED  STATES.  249 

Opinion  of  the  Court. 

hundred  letters,  each  of  which  must  be  sabstantially  a  copy 
of  every  other,  excepting  the  address,  is  so  manifestly  an 
abuse  of  his  discretion  that  no  court  should  tolerate  it  for  a 
moment.  It  is  not  for  us  to  determine  what  are  the  records 
which  should  be  entered  and  indexed.  It  is  sufficient  to  say 
that,  for  the  purposes  of  this  case,  we  have  no  difficulty  in 
determining  what  are  not. 

The  plea  of  res  judicata^  arising  from  the  fact  that  the  claim- 
ant brought  an  action  in  1887  in  the  Court  of  Claims  to  recover 
for  various  items  of  service  of  the  same  nature  and  description 
as  those  claimed  in  this  case,  and  that  the  court  found  in  his 
favor  and  rendered  judgment  against  the  United  States  for  the 
amount  claimed,  is  not  well  taken.  There  is  no  finding  of  fact 
in  connection  with  this  plea,  and  we  can  only  judge  of  what 
the  issue  was  by  reading  the  opinion  of  the  Court  of  Claims. 
25  C.  CI.  304.  From  this  opinion  it  appears  that  the  items  of 
the  account  were  not  passed  upon  in  detail,  but  that  the  court 
rendered  judgment  in  favor  of  the  claimant  upon  the  ground 
that  the  approval  of  the  account  by  the  District  Court,  under 
the  decision  in  United  States  v.  Jones^  134  U.  S.  483,  threw 
upon  the  Government  the  burden  of  disproving  the  correctness 
of  the  several  items.  That  the  court  did  not  approve  the  items 
as  charged  is  evident  from  its  statement  that "  on  the  argument 
it  was  maintained  by  the  counsel  for  the  government  that  the 
claimant  bad  failed  to  establish  the  quantum  of  his  services  and 
expenditures  by  competent  evidence,  and,  as  to  many  of  the 
items,  such  is  the  opinion  of  the  court." 

Further  than  this,  however,  the  suit  under  consideration  is 
not  for  the  same  items  as  those  allowed  in  the  former  case, 
but  for  similar  items,  and  the  case  falls  within  our  ruling  in 
Cromwell  v.  Sac  County^  94  U.  S.  351,  that  "  where  the  second 
action  between  the  same  parties  is  upon  a  different  claim  or 
demand,  the  judgment  in  the  prior  action  operates  as  an 
estoppel  only  as  to  those  matters  in  issue  or  points  contro- 
verted, upon  the  determination  of  which  the  finding  or  verdict 
was  rendered."  There  was  no  issue  raised  and  decided  in  the 
former  case  as  to  the  legality  of  the  several  items  considered 
separately,  but  such  issue  is  clearly  raised  in  this  case. 
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While  we  think  the  judgment  of  the  Court  of  Claims  was 
correct  with  respect  to  all  the  items  involved  in  this  case,  with 
the  exception  of  two,  the  aggregate  amount  of  which  is  $97.50, 
for  its  error  in  respect  to  those  two  the  judgment  will  have  to 
be  varied  by  increasing  the  same  from  $678.10  to  $775.60  and 
subject  to  such  increase  it  is,  in  all  other  respects, 


UNDERBILL  v.  HERNANDEZ. 
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Hernandes  was  In  command  of  a  revolutionary  army  In  Venezuela  when  aa 
engagement  took  place  >?lth  the  government  forces  v?hlch  resulted  in 
the  defeat  of  the  latter,  and  the  occupation  of  Bolivar  by  the  former. 
Underhill  was  living  in  Bolivar,  where  he  had  constructed  a  waterworks 
system  for  the  city  under  a  contract  with  the  government,  and  carried 
on  a  machinery  repair  business.  He  applied  for  a  passport  to  leave  the 
city,  which  was  refused  by  Hernandez  with  a  view  to  coerce  him  to 
operate  his  waterworks  and  his  repair  works  for  the  benefit  of  the  com- 
munity and  the  revolutionary  forces.  Subsequently  a  passport  was 
given  him.  The  revolutionary  government  under  which  Hernandez  was 
acting  was  recognized  by  the  United  States  as  the  legitimate  government 
of  Venezuela.  Subsequently  Underhill  sued  Hernandez  in  tlie  Circuit 
Court  for  the  Second  Circuit  to  recover  damages  caused  by  the  refusal 
to  grant  the  passport,  for  alleged  confinement  of  him  to  his  own  house, 
and  for  alleged  assaults  and  afftonts  by  Hernandez*  soldiers.  Judgment 
being  rendered  for  defendant  the  case  was  taken  to  the  Circuit  Court 
of  Appeals,  where  the  judgment  was  affirmed,  the  court  holding  **  that 
the  acts  of  the  defendant  were  t]^e  acts  of  Venezuela,  and  as  such  are 
not  properly  the  subject  of  adjudication  in  the  courts  of  another  govern- 
ment.'* Held  that  the  Circuit  Court  of  Appeals  was  justified  in  that  con- 
clusion. 

Every  sovereign  State  is  bound  to  respect  the  independence  of  every  other 
sovereign  State,  and  the  courts  of  one  country  wlU  not  sit  in  judgment 
on  the  acts  of  the  government  of  another,  done  within  its  own  territory. 

In  the  early  part  of  1892  a  revolution  was  initiated  in 
Yenezaela  against  the  administration  thereof,  which  the  revo- 
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lutionists  olaimed  had  ceased  to  be  the  legitimate  govern- 
ment. The  principal  parties  to  this  conflict  were  those  who 
recognized  Palacio  as  their  head  and  those  who  followed 
the  leadership  of  Orespo.  General  Hernandez  belonged  to 
the  anti-administration  party,  and  commanded  its  forces  in  the 
vicinity  of  Ciudad  Bolivar.  On  the  8th  of  August,  1892,  an 
engagement  took  place  between  the  armies  of  the  two  parties 
at  Buena  Vista,  some  seven  miles  from  Bolivar,  in  which  the 
troops  under  Hernandez  prevailed,  and  on  the  13th  of  August, 
Hernandez  entered  Bolivar  and  assumed  command  of  the  city. 
All  of  the  local  officials  had  in  the  meantime  left,  and  the 
vacant  positions  were  filled  by  General  Hernandez,  who  from 
that  date  and  during  the  period  of  the  transactions  complained 
of  wasf  the  civil  and  military  chief  of  the  city  and  district.  In 
October  the  party  in  revolt  had  achieved  success  generally, 
taking  possession  of  the  capital  of  Venezuela,  October  6,  and 
on  October  23,  1892,  the  Crespo  government,  so  called,  was 
formally  recognized  as  the  legitimate  government  of  Ven- 
ezuela by  the  United  States. 

George  F.  Underbill  was  a  citizen  of  the  United  States,  who 
had  constructed  a  waterworks  system  for  the  city  of  Bolivar 
under  a  contract  with  the  government,  and  was  engaged  in 
supplying  the  place  with  water,  and  he  also  carried  on  a 
machinery-repair  business.  Some  time  after  the  entry  of 
General  Hernandez,  Underbill  applied  to  him  as  the  officer 
in  command  for  a  passport  to  leave  the  city.  Hernandez 
refused  this  request,  and  requests  made  by  others  in  Under- 
bill's behalf,  until  October  18,  when  a  passport  was  given  and 
Underbill  left  the  country. 

This  action  was  brought  to  recover  damages  for  the  deten- 
tion caused  by  reason  of  the  refusal  to  grant  the  passport ;  for 
the  alleged  confinement  of  Underbill  to  his  own  house ;  and 
for  certain  alleged  assaults  and  affronts  by  the  soldiers  of 
Hernandez'  army. 

The  cause  was  tried  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New  York,  and  on  the  con- 
clusion of  plaintiff's  case,  the  Circuit  Court  ruled  that  upon 
the  facts  plaintiff  was  not  entitled  to  recover,  and  directed 
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a  verdict  for  defendant  on  the  ground  that  ^'  because  the  acts 
of  defendant  were  those  of  a  military  commander,  represent- 
ing a  de  facto  government  in  the  prosecution  of  a  war,  he  was 
not  civilly  responsible  therefor."  Judgment  having  been  ren- 
dered for  defendant,  the  case  was  taken  to  the  Circuit  Court 
of  Appeals,  and  by  that  court  affirmed  upon  the  ground  "  that 
the  acts  of  the  defendant  were  the  acts  of  the  government  of 
Venezuela,  and  as  such  are  not  properly  the  subject  of  adju- 
dication in  the  courts  of  another  government."  26  U.  S. 
App.  573.  Thereupon  the  cause  was  brought  to  this  court 
on  certiorari. 

Mr,  Walter  S.  Logan  for  Underbill.  Mr.  Charles  M.  De- 
mond  was  on  his  brief. 

Mr,  Frederic  R.  Coudert^  Jr^  for  Hernandez.  Mr.  Joseph 
Kling  was  on  his  brief. 

Mr.  Chief  Justice  Fuller,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

Every  sovereign  State  is  bound  to  respect  the  independence 
of  every  other  sovereign  State,  and  the  courts  of  one  country 
will  not  sit  in  judgment  on  the  acts  of  the  government  of  an- 
other done  within  its  own  territory.  Redress  of  grievances 
by  reason  of  such  acts  must  be  obtained  through  the  means 
open  to  be  availed  of  by  sovereign  powers  as  between  them- 
selves. 

Nor  can  the  principle  be  confined  to  lawful  or  recognized 
governments,  or  to  cases  where  redress  can  manifestly  be  had 
through  public  channels.  The  immunity  of  individuals  from 
suits  brought  in  foreign  tribunals  for  acts  done  within  their 
own  States,  in  the  exercise  of  governmental  authority,  whether 
as  civil  officers  or  as  military  commanders,  must  necessarily 
extend  to  the  agents  of  ffovernments  ruling  by  paramount 
force  as  matter  of  fact.  -  w  here  a  civil  war  prevails,  that  is, 
where  the  people  of  a  country  are  divided  into  two  hostile 
parties,  who  take  up  arms  and  oppose  one  another  by  military 
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force,  generally  speaking  foreign  nations  do  not  assume  to 
judge  of  the  merits  of  the  quarrel.  If  the  party  seeking  to 
dislodge  the  existing  government  succeeds,  and  the  indepen- 
dence of  the  government  it  has  set  up  is  recognized,  then  the 
(acts  of  such  government  jfrom  the  commencement  of  its  exist- 
ence are  regarded  as  those  of  an  independent  nation.  If  the 
political  revolt  fails  of  success,  still  if  actual  war  has  been 
waged,  acts  of  legitimate  warfare  cannot  be  made  the  basis 
of  individual  liability.  United  States  v.  Rice^  4  Wheat.  246 ; 
Fleming  v.  Page^  9  How.  603 ;  Thorington  v.  Smith,  8  Wall. 
1 ;  Williams  v.  Bruffy,  96  U.  S.  176 ;  Ford  v.  Surget,  97  U.  S. 
594;  Dow  v.  Johnson^  100  TJ.  S.  158 ;  and  other  cases. 

Revolutions  or  insurrections  may  inconvenience  other  na- 
tions, but  by  accommodation  to  the  facts  the  application  of 
settled  rules  is  readily  reached.  And  where  the  fact  of  the 
existence  of  war  is  in  issue  in  the  instance  of  complaint  of 
acts  committed  within  foreign  territory,  it  is  not  an  absolute 
prerequisite  that  that  fact  should  be  made  out  by  an  acknowl- 
edgment of  belligerency,  as  other  official  recognition  of  its  ex- 
istence may  be  sufficient  proof  thereof.  The  Three  Friehdsy 
166  U.  S.  1.  r^ 

In  this  case,  the  archives  of  the  State  Department  show 
that  civil  war  was  flagrant  in  Venezuela  from  the  spring  of 
1892 ;  that  the  revolution  was  successful ;  and  that  the  revo- 
lutionary government  was  recognized  by  the  United  States  as 
the  government  of  the  country,  it  being,  to  use  the  language 
of  the  Secretary  of  State  in  a  communication  to  our  minister 
to  Venezuela,  "accepted  by  the  people,  in  the  possession  of 
the  power  of  the  nation  and  fully  established." 

That  these  were  facts  of  which  the  court  is  bound  to  take 
judicial  notice,  and  for  information  as  to  which  it  may  consult 
the  Department  of  State,  there  can  be  no  doubt.  Joiies  v. 
United  States^  137  U.  S.  202 ;  Mighell  v.  Sultan  of  Jahore, 
(1894)  1  Q.  B.  149. 

It  is  idle  to  argue  that  the  proceedings  of  those  who  thus 
triumphed  should  be  treated  as  the  acts  of  banditti  or  mere 
mobs. 

We  entertain  no  doubt  upon  the  evidence  that  Hernandez 
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was  carrying  on  military  operations  in  support  of  the  revolu- 
tionary party.  It  may  be  that  adherents  of  that  side  of  the 
controversy  in  the  particular  locality  where  Hernandez  was 
the  leader  of  the  movement  entertained  a  preference  for  him 
as  the  future  executive  head  of  the  nation,  but  that  is  beside 
the  question.  The  acts  complained  of  were  the  acts  of  a  mili- 
tary commander  representing  the  authority  of  the  revolution- 
ary party  as  a  government,  which  afterwards  succeeded  and 
was  recognized  by  the  United  States.  We  think  the  Circuit 
Court  of  Appeals  was  justified  in  concluding  "  that  the  acts 
of  the  defendant  were  the  acts  of  the  government  of  Vene- 
zuela, and  as  such  are  not  properly  the  subject  of  adjudication 
in  the  courts  of  another  government." 

The  decisions  cited  on  plaintiff's  behalf  are  not  in  point. 
Cases  respecting  arrests  by  military  authority  in  the  al«ence 
of  the  prevalence  of  war ;  or  the  validity  of  contracts  between 
individuals  entered  into  in  aid  of  insurrection ;  or  the  right  of 
revolutionary  bodies  to  vex  the  commerce  of  the  world  on  its 
common  highway  without  incurring  the  penalties  denounced 
on  piracy ;  and  the  like,  do  not  involve  the  questions  presented 
here. 

We  agree  with  the  Circuit  Court  of  Appeals,  that  "  the  evi- 
dence upon  the  trial  indicated  that  the  purpose  of  the  defend- 
ant in  his  treatment  of  the  plaintiff  was  to  coerce  the  plaintiff 
to  operate  his  waterworks  and  his  repair  works  for  the  benefit 
of  the  community  and  the  revolutionary  forces,"  and  that  "  it 
was  not  sufficient  to  have  warranted  a  finding  by  the  jury 
that  the  defendant  was  actuated  by  malice  or  any  personal 
or  private  motive;"  and  we  concur  in  its  disposition  of  the 
rulings  below.    The  decree  of  the  Circuit  Court  is 
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No  85.    Submitted  Norember  2, 1897.—  Dedded  November  29, 189T. 

To  constitute  an  action  one  arising  under  tlie  patent-right  laws  of  the 
United  States,  the  plaintiff  must  set  up  some  right,  title  or  interest  under 
the  patent  laws,  or,  at  least,  make  it  appear  that  some  right  or  privilege 
under  those  laws  will  be  defeated  by  one  construction,  or  sustained  by  the 
opposite  construction  of  these  laws. 

When  a  state  court  has  jurisdiction  both  of  the  parties  and  the  subject 
matter  as  set  forth  in  the  declaration,  it  cannot  be  ousted  of  such  juris- 
diction by  the  f apt  that,  incidentally  to  his  defence,  the  defendant  claims 
the  invalidity  of  a  certain  patent. 

This  was  an  action  in  assumpsit  upon  the  common  counts, 
by  the  persons  constituting  the  firm  of  Henry  Pratt  &  Com- 
pany, to  recover  of  the  Paris  Gas  Light  and  Coke  Company 
the  agreed  consideration  of  $4850  for  manufacturing  and 
setting  up  at  its  works  in  the  city  of  Paris,  Edgar  County, 
Illinois,  an  apparatus  for  the  manufacture  of  water  gas,  in 
accordance  with  certain  patents  granted  to  Pratt  and  Ryan, 
April  22,  1884,  and  April  12,  1887,  the  component  parts  of 
said  apparatus  being  set  forth  in  the  contract. 

Defendants  pleaded  the  general  issue,  and  in  addition 
thereto  that  the  cause  of  action  arose  under  a  written  con- 
tract, by  which  the  plaintiflfs  agreed  to  keep  the  defendant 
harmless  against  any  suits  which  might  be  brought  against 
it  for  the  infringement  of  any  patents,  and  if  any  such  were 
brought,  to  defend  the  same  at  their  own  expense;  further 
averring  that  the  patents  to  Pratt  and  Bryan  were  void,  and 
an  infringement  upon  certain  patents  which  had  been  granted 
to  Springer  and  Lowe ;  that  plaintiffs  had  not  kept  defendant 
harmless  from  suits  for  infringement,  as  provided  for  in  such 
contract,  and  had  not  defended  the  same  at  their  expense, 
but  that  a  suit  had  been  begun  against  defendant  by  the 
National  Gas  Light  and  Fuel  Company  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Illinois,  for 
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an  infringement  of  the  Springer  patent;  that  defendant 
requested  plaintiffs  to  defend  it,  which  they  had  agreed  to  do, 
but  that  they  wholly  refused  to  defend  it,  and  said  suit  is  still 
pending ;  that  defendant  was  compelled  to,  and  did  at  once, 
quit  using  the  apparatus  by  reason  of  such  suit,  and  has  wholly 
ceased  to  use  it. 

The  third  plea  averred,  in  substance,  that  the  plaintiffs 
obtained  the  contract  upon  false  and  fraudulent  representa- 
tions that  their  patents  were  not  infringements  upon  any  other 
patents,  which  representations  the  plaintiffs  knew  to  be  un- 
true ;  that  plaintiffs  further  represented  that  the  National  Gbs 
Light  and  Fuel  Company  had  begun  a  suit  against  them  for 
an  infringement  of  the  Springer  patent,  and  had  found  that 
they  had  no  claim,  and  assured  plaintiffs  that  no  suit  would 
be  brought  against  defendant  by  the  Gas  Light  and  Fuel 
Company,  nor  by  any  one  else,  and  that  the  company  had 
abandoned  all  claim  that  plaintiffs'  patents  were  an  infringe- 
ment upon  theirs,  which  representations  were  false  and 
fraudulent  to  the  knowledge  of  the  plaintiffs,  who  had  before 
that  time  been  notified  by  the  Gas  Light  and  Fuel  Company 
that  suit  would  be  brought  against  any  one  who  might  use 
the  apparatus  made  by  them. 

The  fourth  plea  alleged  substantially  the  same  representar 
tions  as  the  third,  and  that,  while  plaintiffs  were  about  to 
commence  the  construction  of  the  apparatus,  the  National  Gas 
Light  and  Fuel  Company  notified  defendant  that  the  plain- 
tiffs' apparatus  was  an  infringement  upon  the  patents ;  that 
defendant  thereupon  notified  plaintiffs  that  it  would  not 
accept  such  apparatus,  and  thereupon  plaintiffs  proposed  that, 
if  defendant  would  permit  them  to  proceed,  they  would,  before 
asking  payment  for  the  same,  furnish  defendant  a  good  and 
sufficient  bond  indemnifying  it  against  all  damages  that  it 
might  suffer  by  reason  of  any  infringement,  and  upon  defend- 
ant's accepting  such  offer,  plaintiffs  refused  to  give  such  bonds 
as  they  had  agreed,  and  still  neglect  to  do  so. 

To  these  special  pleas  a  general  demurrer  was  filed  by  the 
plaintiffs,  which  was  overruled  by  the  court,  and  by  leave  of 
the  court,  replications  were  filed,  and  upon  the  issues  thus 
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joined  a  trial  was  had,  which  resulted  in  a  verdict  for  the 
defendant.  A  motion  for  a  new  trial  being  overruled,  and 
judgment  entered  upon  the  verdict,  the  case  was  taken  to  the 
appellate  court  of  Illinois,  and  from  that  court  to  the  Supreme 
Court,  which  aflBrmed  the  judgment  of  the  Circuit  Court, 
whereupon  plaintiffs  sued  out  a  writ  of  error  from  this  court. 

Mr.  John  T.  Richards  for  plaintiffs  in  error. 

Mr.  Oeorge  Sunt  and  Mr.  James  H.  Ward  for  defendant 
in  error. 

Mb.  Justice  Bbowk,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  only  Federal  question  presented  by  the  record  in  this  case 
turns  upon  the  admissibility  of  evidence  tending  to  show  that 
the  patents  issued  to  the  plaintiffs  Pratt  and  Eyan  were  in- 
fringements upon  a  prior  patent  issued  to  Springer.  Plaintiffs 
contend  that  the  state  court,  by  admitting  such  testimony, 
thereby  assumed  jurisdiction  of  a  patent  case,  in  violation 
of  Kev.  Stat.  §  711,  which  declares  that  "the  jurisdiction 
vested  in  the  courts  of  the  United  States,  in  the  cases  and 
proceedings  hereinafter  mentioned,  shall  be  exclusive  of  the 
courts  of  the  several  States.  .  .  .  Fifth.  Of  all  cases  aris- 
ing under  the  patent-right  or  copyright  laws  of  the  United 
States." 

The  action,  however,  was  not  brought  to  test  the  validity 
of  plaintiff's  patents;  to  recover  damage  for  their  infringe- 
ment, or  to  enjoin  their  use  by  the  defendant.  The  suit  was 
an  ordinary  action  of  assumpsit  upon  the  common  counts  for 
the  price  of  a  machine  —  a  patented  machine  it  is  true  —  but 
none  the  less  subject  to  a  common  law  action  to  recover  its 
value.  No  mention  is  made  of  a  patent  in  the  declaration, 
and  the  contract  having  been  executed,  the  action  was  prop- 
erly brought  upon  the  common  counts,  notwithstanding  the 
machine  was  sold  under  a  written  agreement.  2  Greenleaf  s 
Ev.  §  104.  Defendant  in  its  plea  sets  up  the  contract,  under 
VOL.  cLxvm— 17 
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which  the  plantiffs  agreed  to  save  the  defendant  harmless 
against  any  suit  which  might  be  brought  against  it  for  in- 
fringement, and  to  defend  such  suits  at  their  own  expense; 
and  averred,  among  other  things,  that  the  patents  were  void 
and  an  infringement  upon  prior  patents ;  that  plaintiffs  had 
not  kept  the  defendant  harmless  against  suits,  but  had  refused 
to  defend  it  against  a  suit  brought  by  the  National  Gas  Light 
and  Fuel  Company,  by  reason  of  which  the  consideration  had 
wholly  failed,  and  defendant  had  rightfully  rescinded  the  con- 
tract. Manifestly  if  the  defendant  had  no  right  to  use  the 
machine  it  was  of  no  value  to  it,  and  the  whole  purpose  of  its 
purchase  was  frustrated. 

Had  the  action  been  in  the  Circuit  Court  of  the  United 
States  defendant  would  obviously  have  had  the  right  to  show 
that  the  plaintiffs'  patents  were  void;  and  an  infringement 
upon  prior  patents  as  an  excuse  for  rescinding  the  contract. 
Hm/ne  v.  Maliby^  3  T.  E.  438 ;  Nye  v.  Raymond^  16  Illinois, 
153.    Why  should  it  not  have  the  same  right  in  a  state  court! 
It  is  evident  that,  unless  it  can  prove  the  invalidity  of  the 
plaintiffs'  patents,  it  might  be  completely  at  their  mercy.    It 
cannot,  under  our  decisions,  remove  the  case  to  a  Federal 
court,  as  one  arising  under  the  Constitution  or  laws  of  the 
United  States,  since  no  claim  was  made  by  the  plaintiffs  in 
their  declaration  under  such  Constitution  or  laws.     ChappS 
V.  Waterworth,  155  U.  S.  102;  Walker  v.  CoUins,  167  U.  S.  57; 
Tennessee  v.  Union  and  Planteri  Bank^  152  U.  S.  454.    It 
could  not  file  a  bill  against  the  National  Gaslight  and  Fuel 
Company  to  test  the  validity  of  the  patents,  since  the  defend- 
ant and  not  the  Fuel  Company  was  the  offending  party.    Nor 
could  it  have  compelled  the  Fuel  Company  to  sue  it  for  an 
infringement  had  that  company  not  chosen  to  do  so.    The 
Fuel  Company  did,  however,  elect  to  bring  such  suit,  which 
the  plaintiffs  were  promptly  notified  by  the  defendant  to 
defend;  but  they  refused  to  do  this,  and  now  claim  that 
defendant  is  incapacitated   from  contesting  the  validity  of 
their  patents,  which  contest  they  were  bound  under  their 
contract  to  make  in  the  suit  brought  against  the  defendant 
by  the  Fuel  Company.     It  is  possible  a  bill  would  lie  in  the 
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Circuit  Court  of  the  United  States  to  rescind  the  contract,  but 
having  the  right  to  rescind  without  suit,  it  ought  not  to  be 
driven  to  this  circuitous  remedy. 

The  action  under  consideration  is  not  one  arising  under 
the  patent  right  laws  of  the  United  States  in  any  proper  sense 
of  the  term.  To  constitute  such  a  cause  the  plaintiff  must  set 
up  some  right,  title  or  interest  under  the  patent  laws,  or  at 
least  make  it  appear  that  some  right  or  privilege  will  be 
defeated  by  one  construction,  or  sustained  by  the  opposite 
construction  of  these  laws.  Starin  v.  New  York^  115  U.  S. 
248;  Oermania  Ins.  Co.  v.  Wiscondn^  119  U.  S.  473. 

The  state  court  had  jurisdiction  both  of  the  parties  and  the 
subject-matter  as  set  forth  in  the  declaration,  and  it  could  not 
be  ousted  of  such  jurisdiction  by  the  fact  that,  incidentally  to 
one  of  these  defences,  the  defendant  claimed  the  invalidity  of 
a  certain  patent.  To  hold  that  it  has  no  right  to  introduce 
evidence  upon  this  subject  is  to  do  it  a  wrong  and  deny  it  a 
remedy.  Section  711  does  not  deprive  the  state  courts  of  the 
power  to  determine  qtiesiions  arising  under  the  patent  laws, 
but  only  of  assuming  jurisdiction  of  "  cases "  arising  under 
those  laws.  There  is  a  clear  distinction  between  a  case  and  a 
question  arising  under  the  patent  laws.  The  former  arises 
when  the  plaintiff  in  his  opening  pleading  —  be  it  a  bill,  com- 
plaint or  declaration  —  sets  up  a  right  under  the  patent  laws 
as  ground  for  a  recovery.  Of  such  the  state  courts  have  no 
jurisdiction.  The  latter  may  appear  in  the  plea  or  answer  or 
in  the  testimony.  The  determination  of  such  question  is  not 
beyond  the  competency  of  the  state  tribunals. 

The  jurisdiction  of  state  courts  over  patent  cases  is  not 
more  exclusive  than  that  of  the  District  Courts  over  cases  of 
admiralty  and  maritime  jurisdiction.  Yet,  when  vessels  have 
passed  into  the  hands  of  an  assignee  or  receiver,  it  has  been 
the  constant  practice  of  courts  of  bankruptcy  and  equity  to 
respect  the  liens  given  by  the  maritime  law,  to  marshal  such 
liens  and  direct  their  payment,  precisely  as  a  court  of  admi- 
ralty would  have  done.  Scotfs  Case^  1  Abbott  U.  S.  336 ;  In  re 
KirJdwnd^  14  Fed.  Oases,  677 ;  In  re  People  Mail  Steamship 
Co.j  8  Ben.  226 ;  High  on  Receivers,  §  138. 
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While  the  question  has  never  arisen  in  this  court,  in  the 
exact  form  presented  in  this  case,  we  have  repeatedly  held 
that  the  Federal  courts  have  no  right,  irrespective  of  citizen- 
ship, to  entertain  suits  for  the  amount  of  an  agreed  license,  or 
royalty,  or  for  the  specific  execution  of  a  contract  for  the  use 
of  a  patent,  or  of  other  suits  where  a  subsisting  contract  is 
shown  governing  the  rights  of  the  party  in  the  use  of  an  inven- 
tion, and  that  such  suits  not  only  may,  but  must,  be  brought  in 
the  state  courts.  HarieU  v.  Tilghmxm^  99  U.  S.  64:7 ;  WUsofi  v. 
Sanford,  10  How.  99 ;  Albright  v.  Teas,  106  U.  S.  613 ;  Good- 
year  v.  Day^  1  Blatchford,  565 ;  Blanchard  v.  Spraguey  1  Cliff. 
288 ;  Dale  Tile  Mfg.  Co.  v.  HyaU,  125  U.  S.  46 ;  Wade  v. 
Lawdevy  165  U.  S.  624.  Although  in  an  action  for  royalties, 
if  the  validity  and  infringement  of  the  patent  are  controverted, 
the  case  is  considered  as  one  ^'  touching  patent  rights,"  for  the 
purposes  of  an  appeal  to  this  court  under  Eev.  Stat.  §  699.  St. 
Paul  Plough  Works  v.  Starlvng^  127  U.  S.  376.  In  this  case 
the  court  expressly  reserved  the  question  whether  the  action 
should  be  considered  as  one  arising  under  the  patent  laws  of 
the  United  States  within  the  meaning  of  section  711. 

We  are  referred  to  but  one  case  directly  in  point  which 
favors  plaintiffs'  contention :  Elmer  v.  Pennel^  40  Maine,  430, 
in  which,  in  a  suit  upon  a  note  given  for  a  patent  right,  proof 
that  the  patent  was  void  as  an  infringement  upon  a  prior  one 
was  held  not  to  be  admissible  without  that  fact  having  been 
determined  by  a  court  of  competent  jurisdiction. 

There  is,  however,  an  overwhelming  weight  of  authority  to 
the  contrary.  Beginning  with  the  case  of  Bliss  v.  Negus^  8 
Mass.  46,  in  which,  in  a  similar  action  upon  a  note,  it  was 
held  the  defendant  might  show  that  the  patent  had  been 
obtained  by  fraud  and  perjury,  the  Supreme  Judiciisil  Court  of 
Massachusetts  has  held  steadily  to  the  doctrine  that  where 
the  question  of  the  validity  of  a  patent  arises  collaterally,  it 
will  take  jurisdiction  of  it.  In  Dickinson  v.  IlaUy  14  Pick. 
217,  evidence  that  the  patent  was  void  was  held  to  be  pertinent 
to  show  a  total  want  of  consideration  for  the  defendant's  note. 
The  principal  case,  however,  is  that  of  Nash  v.  LnUy  102 
Mass.  60,  in  which  the  opinion  of  the  court  was  delivered  bj 
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Mr.  Justice  Gray,  to  the  effect  that  any  degree  of  utility  or 
practical  value  in  a  patent  will  support  the  consideration  paid 
for  it ;  but  that  if  it  be  wholly  void,  a  note  given  for  it  is  with- 
out consideration,  and  such  issue  may  be  tried  in  the  state 
court  as  well  as  in  the  Circuit  Court  of  the  United  States. 
See,  also,  to  the  same  effect,  Bierce  v.  Stocking^  11  Gray,  174 ; 
Lester  v.  Palmer^  4  Allen,  145. 

Like  opinions  have  been  pronounced  in  the  courts  of  New' 
Hampshire,  Connecticut,  New  York,  Pennsylvania,  Indiana, 
Wisconsin,  Illinois  and  Missouri ;  and  in  all  these  States  the 
principle  seems  well  established  that  any  defence  which  goes 
to  the  validity  of  the  patent  is  available  in  the  state  courts. 
In  these  cases  the  validity  of  the  patent  was  attacked  upon 
different  grounds,  but  we  perceive  no  distinction  in  the  prin- 
ciple involved.  The  patent  may  be  void  because  the  invention 
was  well  known  before ;  or  because  it  is  useless  or  immoral ; 
or  because  it  is  an  infringement  upon  other  prior  patents,  and 
it  is  no  objection  to  the  jurisdiction  of  the  state  court  that  the 
question  of  validity  may  involve  the  examination  of  conflict- 
ing patents,  or  the  testimony  of  experts.  It  is  the  fact  of  its 
invalidity,  and  not  the  reasons  for  it,  that  is  material.  The 
cases  are  so  numerous  and  uniform  that  a  bare  reference  to 
them  is  all  that  is  necessary.  Dunbar  v.  Marden^  13  N.  H. 
311;  Rich  V.  Atwater,  16  Conn.  409;  S/ierma7i  v.  Champlain 
TranaportoMon  Co.^  31  Vermont,  162 ;  Clougk  v.  Patrick^  37 
Vermont,  421 ;  BurraU  v.  Jewett,  2  Paige  Ch.  134 ;  Middle- 
hrookv,  Broadbenty  47  N.  Y.  443;  Continental  Store  Service 
C.  V.  Clark,  100  N.  Y.  365 ;  Head  v.  Stevens,  19  Wend.  411 ; 
Harmon  v.  Bird,  22  Wend.  113 ;  Cross  v.  HunUy,  13  Wend. 
885;  Saxton  v.  Dodge,  57  Barb.  84,  115;  Geiger  v.  Cook,  3 
W.  &  S.  266 ;  Slemmer's  Appeal,  58  Penn.  St.  155,  163 ; 
JUcClure  v.  Jefrey,  8  Indiana,  79 ;  JVye  v.  Raymond,  16  Illi- 
nois, 153;  Page  v.  Dickerson,  28  Wisconsin,  694;  Rice  v. 
Oamhart,  34  Wisconsin,  453 ;  BiUings  v.  Ames,  32  Missouri, 
265. 

The  claim  made  by  the  plaintiflfs  in  error,  that  there  was  no 
competent  evidence  to  show  that  their  patents  were  an  infringe- 
ment upon  the  prior  patents,  was  not  specially  assigned  as 
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error,  either  in  the  appellate  coart,  or  in  the  Supreme  Court 
of  the  State,  and  is  not  noticed  in  either  of  the  opinions  of 
those  courts.    Under  these  circumstances  it  cannot  be  assigned 
as  error  here. 
The  judgment  of  the  Supreme  Court  of  Illinois  is,  therefore, 

Affirmed. 


HODGSON  V.  VERMONT. 

SBBOR  TO  THE  SUPREMB  COUBT  OF  THE  STATE  OF  yBBMOBT. 

No.M.    ArguedOctoberU,  10, 1897.— D«oIdedNoTemb6r29,imT. 

The  State's  attorney  of  Vermont,  under  the  statutes  of  that  State,  filed  aD 
information  in  the  proper  court  against  H. ,  charging  that  on  a  daj  and 
at  a  place  named  he  **  did,  at  divers  times,  sell,  furnish  and  give  away 
intoxicating  liquor,  without  authority,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
tlie  State."  At  the  same  time  he  filed  specifications  as  follows:  **In 
said  case  the  State's  attorney,  for  a  specification,  specifies,  and  says  as 
follows :  That  he  will  rely  upon,  and  expect  to  prove  in  the  trial  of  said 
cause,  the  fact  that  the  respondent,  within  three  years  before  the  filing  of 
the  information  in  the  said  cause,  sold,  furnished  and  gave  away  intoxi- 
cating liquor  to  the  following  named  persons,  or  to  some  one  of  them, 
that  is  to  say,"  giving  the  names  without  the  residences.  '*  And  the 
undersigned  State's  attorney  states  that  he  has  also  specified  the  offences 
against  said  respondent  with  all  the  certainty  as  to  the  time  and  person, 
and  he  is  now  able  from  all  the  information  he  has  in  said  cause ;  and 
the  State's  attorney  reserves  the  right  to  amend  these  specifications  if  he 
shall  have  further  evidence  pursuant  to  the  statute.  And  the  State's 
attorney  further  specifies  and  relies  upon  the  selling,  furnishing  and 
giving  away  of  intoxicating  liquor  by  the  respondent  within  three  years 
before  the  filing  of  said  information,  to  some  person  or  persons  now 
unknown  to  the  State's  attorney,  and  claims  the  right  to  add  the  names 
of  such  persons,  when  ascertained,  to  the  specifications,  and  to  malse 
such  other  amendments  in  these  specifications  as  the  law  and  discretion 
of  the  court  may  admit"  This  specification  is  not  required  by  any 
statute,  and  forms  no  part  of  the  information.  It  is,  however,  provided 
by  statute  that  *'  when  a  specification  is  required,  it  sliall  be  sufficient  to 
specify  the  offences  with  such  certainty  as  to  time  and  person  as  the 
prosecutor  may  be  able,  and  the  same  shall  be  subject  to  amendment  at 
any  stage  of  the  trial ;  and  when  the  specification  sets  forth  the  sale, 
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fnmishiog  or  giving  away  to  any  person  or  persons  unknown,  the  wit- 
nesses produced  may  be  inquired  of  as  to  such  transactions  with  any 
person,  whether  named  in  the  specification,  or  not,  and  as  the  name  of 
such  person  may  be  disclosed  by  the  evidence  it  may  be  inserted  in  or 
added  to  the  specification,  upon  such  terms  as  to  a  postponement  of  the 
trial,  for  this  cause,  as  the  court  shall  think  reasonable.'*  It  did  not 
appear  from  the  record  that  the  specification  was  asked  for  by  the 
respondent,  nor  whether  the  offences  of  which  he  was  convicted  were  for 
selling,  furnishing  or  giving  away ;  or  whether  to  either  of  the  sixty-six 
persons  named  in  the  specification,  or  to  some  person  or  persons  not 
named.  Held^  that  this  was  due  process  of  law,  within  the  meaning  of 
the  Fourteenth  Amendment  to  the  Constitution. 
The  words  **  due  process  of  law  "  do  not  necessarily  require  an  indictment 
by  a  grand  jury  in  a  prosecution  by  a  State  for  murder.  The  Amendment 
undoubtedly  forbids  arbitrary  deprivation  of  life,  liberty  or  property,  and 
In  the  administration  of  criminal  Justice  requires  that  no  different  or 
higher  punishment  shall  be  imposed  on  one  than  is  imposed  on  all  for  like 
offences,  but  it  was  not  designed  to  interfere  with  the  power  of  the  State 
to  protect  the  lives,  liberty  and  property  of  its  citizens,  nor  with  the 
exercise  of  that  power  in  the  adjudications  of  the  courts  of  a  State  in 
administering  the  process  provided  by  the  law  of  the  State. 

At  the  June  term,  1892,  of  the  county  court  for  the  county 
of  Addison,  in  the  State  of  Vermont,  the  plaintiff  in  error 
was  tried  and  convicted  "  of  one  first  offence  and  one  second 
offence,"  upon  an  information  for  selling  liquor,  filed  by  the 
State's  attorney.    The  information  was  as  follows : 

"Be  it  remembered  that  Frank  L.  Fish,  State's  attorney 
within  and  for  said  county,  comes  here  into  open  court  in  his 
own  proper  person,  and  upon  his  oath  of  office  gives  said  court 
to  understand  and  be  informed,  that  Edward  Hodgson  of 
Orwell,  in  the  county  of  Addison,  and  State  of  Vermont,  on 
the  7th  day  of  June,  a.d.  1892,  at  Orwell,  in  the  county  of 
Addison  aforesaid,  did,  at  divers  times,  sell,  furnish  and  give 
away  intoxicating  liquor,  without  authority,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State. 

"  And  the  said  State's  attorney,  on  his  oath  aforesaid,  comes 
and  gives  said  court  further  to  understand  and  be  informed, 
that  the  said  Edward  Hodgson,  prior  to  this  time,  to  wit,  at 
the  December  term  of  the  county  court  held  at  Middlebury, 
in  and  for  the  county  of  Addison,  on  the  first  Tuesday  of 
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December,  a.d.  1891,  before  and  by  consideration  of  said 
court,  was,  as  appears  of  record,  convicted  of  selling,  furnish- 
ing and  giving  away  intoxicating  liquors,  against  the  law  in 
such  case  made  and  provided." 

It  is  stated  in  the  record  that  the  State's  attorney  "  likewise 
filed  specifications  in  words  and  figures  following:" 

"  In  said  case  the  State's  attorney,  for  a  specification,  speci- 
fies, and  says  as  follows :  That  he  will  rely  upon,  and  expect 
to  prove  in  the  trial  of  said  cause,  the  fact  that  the  respondent, 
within  three  years  before  the  pling  of  the  information  in  the 
said  cause,  sold,  furnished  and  gave  away  intoxicating  liquor  to 
the  following  named  persons,  or  to  some  one  of  them,  that  is 
to  say: 

[Here  follow  the  names  of  sixty-six  persons,  whose  residence 
is  not  given.] 

^^And  the  undersigned  State's  attorney  states  that  he  has 
also  specified  the  offences  against  said  respondent  with  all  the 
certainty  as  to  the  time  and  person,  and  he  is  now  able  from 
all  the  information  he  has  in  said  cause;  and  the  State's 
attorney  reserves  the  right  to  amend  these  specifications  if  he 
shall  have  further  evidence  pursuant  to  the  statute. 

"And  the  State's  attorney  further  specifies  and  relies  upon 
the  selling,  furnishing  and  giving  away  of  intoxicating  liquor 
by  the  respondent  within  three  years  before  the  filing  of  said 
information,  to  some  person  or  persons  now  unknown  to  the 
State's  attorney,  and  claims  the  right  to  add  the  names  of 
such  persons,  when  ascertained,  to  the  specifications,  and  to 
make  such  other  amendments  in  these  specifications  as  the  law 
and  discretion  of  the  court  may  admit." 

This  specification  is  not  required  by  any  statute,  and  forms 
no  part  of  the  information.  It  is,  however,  provided  by 
statute  that  "  when  a  specification  shall  be  required^  it  shall 
be  sufficient  to  specify  the  offences  with  such  certainty  as  to 
time  and  person  as  the  prosecutor  may  be  able,  and  the  same 
shall  be  subject  to  amendment  at  any  stage  of  the  trial ;  and 
when  the  specification  sets  forth  the  sale,  furnishing  or  giving 
away  to  any  person  or  persons  unknown,  the  witnesses  produced 
may  be  inquired  of  as  to  such  transactions  with  any  person^ 
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whether  named  in  the  specification  or  not,  and  as  the  name  of 
such  person  may  be  disclosed  by  the  evidence  it  may  be  inserted 
in  or  added  to  the  specification,  upon  such  terms  as  to  a  post- 
ponement of  the  trial,  for  this  cause,  as  the  court  shall  think 
reasonable."    Statute  of  Vermont,  1886,  No.  37. 

It  does  not  appear  from  the  record  that  the  specification 
was  asked  for  by  the  respondent,  nor  whether  the  offences  of 
which  he  was  convicted  were  for  selling,  furnishing  or  giving 
away ;  or  whether  to  either  of  the  sixty-six  persons  named  in 
the  specification,  or  to  some  person  or  persons  not  named. 
These  proceedings  were  based  upon  c.  169,  §§  3802,  3803, 
3859,  3860  of  the  Kevised  Laws  of  Vermont,  (Revision  of 
1880,)  as  amended  by  No.  42  of  the  statutes  of  1888,  which 
are  as  follows : 

"  Seo.  3802.  If  a  person  by  himself,  clerk,  servant  or  agent, 
sells,  furnishes  or  gives  away,  or  owns,  keeps  or  possesses  with 
intent  to  sell,  furnish  or  giye  away,  intoxicating  liquor  or 
cider,  in  violation  of  law,  he  shall  forfeit  for  each  oflfence 
to  the  State,  upon  the  first  conviction  not  less  than  five  nor 
more  than  one  hundred  dollars,  and  may  also  be  imprisoned 
in  the  discretion  of  the  court  not  more  than  thirty  days ;  upon 
the  second  and  each  subsequent  conviction,  not  less  than  ten 
nor  more  than  two  hundred  dollars  for  each  offence,  and  shall 
also  be  imprisoned  not  less  than  one  month  nor  more  than  one 
year. 

"  Sec.  3803.  Justices  shall  have  concurrent  jurisdiction  with 
the  county  court  in  prosecutions  under  the  preceding  section, 
and  the  same  may  be  tried  upon  the  complaint  of  the  grand 
juror  of  the  town,  or  of  the  State's  attorney,  before  a  justice, 
or  upon  the  information  of  the  State's  attorney,  before  the 
county  court. 

"  Sbo.  3859.  Complaints  for  any  oflfence  against  section  3572 
(section  3802)  shall  be  substantially  in  the  following  form : 

"  *  State  of  Vermont,       )      , 

County,  ) 

"  'To  A.  B.,  justice  of  the  peace  for  the  county  of , 

comes  C.  D.,  grand  juror  of  the  town  of ,  in  said  county, 
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and  complains  that  E.  F.,  of ,  on  the day  of 

,  A.D. ,  at ,  did,  at  divers  times,  sell,  fur- 
nish or  give  away  (as  the  case  may  be)  intoxicating  liquor, 
without  authority,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  State. 

"'CD.,  Orwnd Juror: 

"  Sec.  3860.  Under  the  foregoing  complaint  every  distinct 
act  of  selling,  furnishing  or  giving  away  may  be  proved,  and 
the  court  shall  impose  a  fine  for  each  offence." 

Before  trial  the  plaintiff  in  error  filed  a  motion  to  quash  the 
indictment.  This  motion  was  overruled  by  the  court,  to  which 
decision  the  plaintiff  in  error  duly  excepted.  The  case  was 
carried  by  the  plaintiff  in  error  to  the  Supreme  Court  of  Ver- 
mont upon  exceptions  to  the  overruling  by  the  county  court 
of  his  motion  to  quash,  and  upon  other  exceptions  taken  at  the 
trial,  and  not  material  here,  as  they  raise  no  Federal  question. 
Judgment  and  sentence  were  stayed  in  the  county  court,  to 
await  the  result  of  the  hearing  in  the  Supreme  Court 

In  that  court  the  plaintiff  in  error  filed  a  motion  in  arrest  of 
judgment,  which  he  was  allowed  by  the  court  to  do,  and  the 
same  was  taken  into  consideration  and  passed  upon  by  the 
court. 

The  grounds  set  forth  are  in  substance :  That  the  informa- 
tion upon  which  the  conviction  was  had  is  insuflBcient  and  void, 
and  lacking  in  substance  in  various  particulars  specified  in  the 
motion ;  that  the  respondent  was  deprived  of  his  right  to  be 
informed  of  the  nature  and  cause  of  the  accusation  against 
him ;  that  he  was  convicted  of  two  infamous  crimes  without 
due  process  of  law,  and  denied  by  the  State  the  equal  pro- 
tection of  the  law ;  that  the  statutes  of  Vermont  under  which 
the  proceedings  were  had  are  in  conflict  with  the  provisions 
of  the  Constitution  of  the  United  States,  and  especially  that 
provision  of  the  Fourteenth  Amendment  which  provides  that 
"  no  State  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States ; 
nor  shall  any  State  deprive  any  person  of  life,  liberty  or  prop- 
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erty  without  due  process  of  law  ;  nor  deny  to  any  person  the 
equal  protection  of  the  law." 

The  Supreme  Court  of  Vermont  affirmed  the  judgment  of 
the  county  court  refusing  to  quash  the  information,  and  over- 
ruled the  motion  in  arrest,  and  proceeded  to  render  judgment 
upon  the  verdict,  and  sentenced  the  plaintiff  in  error  to  pay  a 
fine  of  $30  for  the  first  offence  and  $70  for  the  second  offence, 
with  costs  taxed  at  $197.36,  and  to  be  confined  at  hard  labor 
in  the  house  of  correction  at  Eutland  for  the  period  of  sixty 
days,  "  with  alternative  sentence."  The  alternative  sentence 
is,  that  in  case  of  failure  to  pay  the  fine  and  costs  within 
twenty-four  hours,  the  respondent  be  confined  in  the  house  of 
correction  for  the  term  of  three  days  for  each  dollar,  in  addi- 
tion to  the  period  for  which  he  is  sentenced.  Eev.  Laws, 
§  4336. 

The  court  decided,  in  substance,  that  the  information  was 
sufficient ;  that  it  constituted  due  process  of  law ;  that  the 
statute  did  not  infringe  the  requirements  of  the  Constitution 
of  the  United  States  by  depriving  the  accused  of  the  equal 
protection  of  the  laws  or  by  subjecting  him  to  cruel  and 
unusual  punishment. 

The  defendant  thereupon  sued  out  a  writ  of  error  to  this 
court,  which  was  allowed  by  the  Chief  Judge  of  the  Supreme 
Court  of  the  State  of  Vermont. 

Mr,  E.  J.  Phelps  for  plaintiff  in  error.  Mr.  W.  E.  Bliss 
was  on  his  brief. 

Mr.  Frank  L.  Fish  and  Mr.  Charles  A.  Prouty  for  defend- 
ant in  error. 

Mb.  JusncB  Shiras,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

At  a  former  term  of  this  court,  in  the  case  of  (yNeil  v. 
Vermonty  144  U.  S.  323,  we  were  asked  to  hold  certain  provi- 
sions of  the  laws  of  the  State  of  Vermont,  concerning  the 
importation  and  sale  of  intoxicating  liquors,  void,  because  they 
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conflicted  with  the  Constitution  of  the  United  States  wherein 
it  confers  upon  Congress  exclusive  power  to  regulate  interstate 
commerce  and  forbids  cruel  and  unusual  punishments.  Bat 
the  court  was  of  opinion  that  the  record  in  that  case  did  not 
disclose  that  any  Federal  question  had  been  raised  or  decided 
in  the  Supreme  Court  of  V®^"^^'^^>  ^^^  ^^^  ^^^  ^^  error  was 
accordingly  dismissed. 

In  the  present  case  the  assignments  of  error  raised  no  ques- 
tion as  to  the  character  of  the  punishment  inflicted  upon  the 
accused.  Nor  do  the  facts  of  the  present  case  call  upon  us  to 
consider  the  validity  of  those  portions  of  the  Vermont  statutes 
which  concern  intoxicating  liquors  as  articles  of  interstate 
commerce. 

But  certain  Federal  questions  are  sufficiently  presented  in 
this  record,  which  have  been  argued  with  great  ability,  and 
which  it  is  our  duty  to  now  consider. 

The  first  contention  is  that  the  information  under  which  the 
plaintiff  in  error  was  tried  and  convicted  was  defective  in  such 
essential  particulars  as  to  deprive  him  of  his  liberty  and  prop- 
erty without  "  due  process  of  law."  It  is  said  that  the  info^ 
mation  does  not  charge  any  specific  offence ;  that  it  does  not 
state  with  any  reasonable  certainty  the  time  when  the  offences 
charged,  or  any  or  either  of  them,  occurred ;  that  the  name  of 
no  person  to  whom  liquor  was  alleged  to  have  been  sold,  fur- 
nished or  given  away  is  stated ;  that  neither  the  place  where 
the  sales  are  claimed  to  have  taken  place,  the  kind  or  quantity 
of  intoxicating  liquor  so  disposed  of,  nor  any  other  circnm- 
stance  that  would  tend  to  identify  the  transactions  referred 
to,  is  stated ;  that  such  an  information  does  not  protect  the 
accused  the  least  against  being  prosecuted  for  one  crime  and 
convicted  of  another;  that  under  this  information  it  is  and 
must  remain  utterly  uncertain  what  particular  one  of  many 
offences  the  accused  was  convicted  of ;  that  the  record  of  an 
acquittal  or  conviction  upon  such  an  information  forms  no  bar 
to  a  second  prosecution  for  the  same  offence. 

While  we  are  not  relieved  from  considering  these  objec- 
tions by  the  mere  fact  that  the  offences  charged  arose  under 
a  statute,  and  were  proceeded  in,  in  a  court  of  a  State,  it  is 


Digitized  by 


Google 


HODGSON  V.  VERMONT.  269 

Opinion  of  the  Court. 

yet  obvious  that  oar  concern  in  them  can  go  no  farther  than 
to  inquire  whether  the  plaintiff  in  error  was  deprived  of 
the  rights  and  immunities  secured  to  him  by  the  Federal 
Constitution. 

Several  of  the  objections  specified  merely  raise  questions  of 
form,  and,  as  such,  were  conclusively  ruled  by  the  state  court. 
But  it  is  insisted  that  in  all  criminal  prosecutions  the  accused 
must  be  informed  of  the  nature  and  cause  of  the  accusation 
against  him;  that  in  no  case  can  there  be,  in  criminal  pro- 
ceedings, due  process  of  law  where  the  accused  is  not  thus 
informed,  and  that  the  information  which  he  is  to  receive  is 
that  which  will  acquaint  him  with  the  essential  particulars  of 
the  offence,  so  that  he  may  appear  in  court  prepared  to  meet 
every  feature  of  the  accusation  against  him. 

Conceding  that  this  is  a  correct  statement  of  the  rights  of 
an  accused  person,  and  that,  if  deprived  of  such  rights,  he 
may  properly  invoke  the  protection  of  the  Constitution  of  the 
United  States,  our  reading  of  this  record  has  not  satisfied  us 
that  the  plaintiff  in  error  has  any  just  grounds  of  complaint. 
We  adopt,  in  this  regard,  the  views  and  language  of  the 
Supreme  Court  of  the  State : 

"The  offence  created  by  the  statute  is  the  provision  of 
intoxicating  liquors  without  the  authority  of  law,  either  by 
sale,  furnishing  or  giving  away.  There  are  no  circumstances 
necessary  to  be  set  out  to  constitute  either  of  these  facts 
an  offence.  The  terms  of  the  statute  as  clearly  import  the 
prohibited  offence  as  any  terms  can.  The  offence  is  neither 
heightened  nor  lessened  by,  nor  dependent  upon,  the  kind  or 
amount  of  intoxicating  liquors  sold,  nor  upon  the  person  to 
whom  the  sale,  furnishing  or  giving  away  is  made,  nor  upon 
the  amount  of  money  received,  nor  upon  whether  made  by  the 
respondent  or  by  some  one  for  him.  None  of  these  particu- 
lars need  be  set  forth  to  notify  the  respondent  of  the  offence 
with  which  he  is  charged,  and  called  upon  to  answer,  nor  to 
apprise  the  jury  of  what  they  are  to  convict  or  acquit  him, 
nor  to  apprise  the  court  of  the  sentence  which  it  should 
impose.  The  prescribed  form  covers  the  offence  in  the  exact 
and  easily  understood  language  of  the  statute  which  creates 
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it.  This  is  sufficient.  ...  It  is  not  an  ancient  crime 
which  has  been,  from  time  immemorial,  clothed  in  special 
terms  which,  by  long  use,  have  become  the  most  apt  and 
definite  ones  to  describe  the  exact  crime.  The  statute  some- 
times prescribes  the  punishment  of  a  common  law  crime  with- 
out defining  it,  or  creates  an  offence  and  prescribes  no  form  for 
an  information.  In  such  cases  it  is  well  held  that  the  com- 
mon law  requirements  in  charging  it  must  be  met.  .  .  . 
But  it  is  sufficient  to  charge  a  statutory  oflfence  in  the  terms 
of  the  statute.  .  .  .  The  respondent  contends  that  the 
prescribed  form  is  defective,  in  that  it  does  not  require  the 
names  of  the  persons  to  whom  sales  are  claimed  to  have  been 
made  to  be  set  forth ;  that  sales  must  be  made  to  some  per- 
son. But  this  contention  is  based  on  the  requirements  of  the 
common  law,  when  applicable.  The  specifications  ordinarily 
would,  and  did  in  this  case,  supply  the  information.  .  .  . 
It  is  also  contended  that  the  particulars  of  the  kind  of  liquor, 
price,  and  name  of  the  person  to  whom  sold  should  be  set 
forth  in  the  information,  both  to  apprise  the  respondent  of 
the  evidence  he  has  to  meet,  and  to  have  the  record  protect 
him  from  a  second  information  for  the  same  offence.  It  is 
never  necessary  for  the  State  to  disclose  what  is  merely  its 
proof  of  the  commission  of  the  offence  charged  in  the  info^ 
mation.  If  the  record  does  not  itself  identify  the  offence  or 
offences  for  which  conviction  has  been  had,  on  the  trial  of  a 
subsequent  prosecution,  such  identification  may  be  made  by 
parol  testimony.  If  these  particulars  were  set  out  in  the 
information,  resort  might  have  to  be  had  to  parol  proof  to 
identify  the  offence  for  which  conviction  was  had.  It  might 
occur  that  the  same  respondent  made  more  than  one  sale  of 
the  same  kind  and  quantity  of  liquor,  to  the  same  person,  at 
the  same  price,  at  the  same  place  and  on  the  same  day. 
Besides  by  the  common  law  it  has  always  been  held  that  the 
prosecutor  need  not  set  forth  the  name  of  the  person,  when 
unknown.  It  is  sufficient  to  state  that  his  name  is  unknown. 
.  .  .  These  particulars  of  the  kind,  quantity,  price,  and 
person  to  whom  sold,  are  seldom  known  to  the  prosecutor 
until  revealed  by  the  witness  upon  the  stand.    Without  these 
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particulars  the  prescribed  form  answers  every  essential  require- 
ment of  the  common  law  in  regard  to  informations  or  indict- 
ments. The  prescribed  form  sets  forth  in  clear  language, 
easily  to  be  understood,  *  the  cause  and  nature  of  the  accusa- 
tion.' ...  By  the  use  of  the  words  *  at  divers  times '  on 
the  day  named,  it  notifies  him  that  he  may  be  called  upon  to 
meet  more  than  one  offence  committed  in  one  of  the  ways 
named.  The  prosecution  is  never  confined  to  prove  the 
ofiFence  on  the  day  specified  in  the  information,  if  the  proof 
is  within  the  time  limited  for  the  prosecution  of  the  offence. 
The  accused  can  of  right  call  upon  the  prosecutor  to  specify 
more  fully  what  is  claimed  to  be  included  under  these  general 
terms.  This  is  analogous  to  the  common  counts  in  assumpsit 
in  civil  cases,  which  grew  up  under  the  common  law.  The 
defendant  in  a  civil  case  is  entitled  to  notice  of  what  he  is 
called  upon  to  meet,  as  much  as  a  respondent  in  a  criminal 
case,  and  for  the  same  reasons.  Under  these  common  counts 
it  has  always  been  held  that  the  plaintiff  might  show  any 
number  of  claims  of  the  class  described,  and  for  this  reason, 
that  the  defendant  was  entitled,  as  a  matter  of  right,  to  a 
bill  of  particulars,  or  specifications,  and  that  such  specifica- 
tions supplied  what  was  lacking  by  the  generality  of  the 
count,  in  regard  to  the  particulars  and  number  of  similar 
claims  which  the  plaintiff  would  call  upon  the  defendant  to 
litigate.  In  this  view,  the  information,  aided  by  specifica- 
tions, is  good  by  the  rules  of  the  common  law ;  but,  whether 
it  be  or  not,  the  legislature  has  an  undoubted  right  to  change 
and  mould  the  forms  of  procedure  so  long  as  it  does  not 
deprive  the  accused  of  any  constitutional  right.  .  .  .  This 
class  of  cases  is  not  exceptional  in  their  manner  of  trial. 
They  are  proceeded  with  like  all  other  cases.  The  selection 
and  empanelling  of  the  jury,  the  rules  of  evidence,  burden  of 
proof,  and  procedure  in  the  trial,  is  the  same  as  in  all  other 
criminal  cases.  What  has  been  said  in  regard  to  the  scope 
of  the  information,  aided  by  specifications,  to  which  the  re- 
spondent was  entitled  as  a  matter  of  right,  and  which  were 
furnished  to  him,  and  in  regard  to  the  order  and  manner  of 
his  trial,  makes  the  respondent's  trial  a  trial  by  ^  due  process 
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of  law,'  or  in  accordance  with  '  the  law  of  the  land,'  within  tiie 
varying  definitions  of  those  general  terms  as  claimed  by  the 
respondent's  counsel"    State  v.  Hodgson^  66  Vermont,  134:,  150. 

It  is  argued  that  the  defects  or  insufficiencies  of  the  informa- 
tion cannot  be  supplied  by  the  specification,  because  the  latter 
is  not  required  by  any  statute  and  is  not  a  matter  of  right 
If  this  assumption  was  well  founded  it  would  strengthen  the 
criticism  urged  against  the  information.  But  that  such 
assumption  is  not  well  founded  is  shown  by  the  opinion  of 
the  Supreme  Court  of  Vermont  above  quoted,  wherein  it  is 
held  that  the  accused  under  these  proceedings  is  entitled  to  a 
specification  as  a  matter  of  right. 

The  defendant  being  entitled  to  a  specification  as  a  matter 
of  right,  under  the  decision  of  the  Supreme  Court  of  the  State, 
the  question  of  the  validity  of  the  information  in  the  absence 
of  any  specification  is  not  presented  by  this  case,  and  we 
therefore  express  no  opinion  upon  it. 

It  is  further  claimed  that  the  conviction  of  the  plaintiff  and 
his  sentence  to  infamous  punishment  was  without  due  process 
of  law,  because  he  was  not  indicted  by  a  grand  jury.  Dis- 
cussion of  this  contention  is  unnecessary,  because  it  was  the 
very  matter  considered  in  Hurtado  v.  California^  110  U.  S, 
516,  where  it  was  ruled  that  the  words  "  due  process  of  law** 
in  the  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States  do  not  necessarily  require  an  indictment  by  a 
grand  jury  in  a  prosecution  by  a  State  for  murder.  The  views 
expressed  in  that  case  have  been  approved  and  followed  in  a 
number  of  subsequent  cases,  of  which  a  few  may  be  cited. 
Barhier  v.  GonnoUy,  113  U.  S.  27 ;  In  re  Kemmler^  136  U.  S. 
436;  Ex  parte  Converse^  137  U.  S.  624;  HaZlinger  v.  Davis, 
146  U.  S.  314. 

We  concede  the  proposition,  so  earnestly  urged  on  behalf 
of  the  plaintiff  in  error,  that  by  the  Fourteenth  Amendment 
it  is  made  the  right  and  the  consequent  duty  of  this  court, 
when  a  case  has  been  duly  brought  before  it,  to  inquire 
whether,  in  the  enactment  and  administration  of  the  criminal 
laws  of  a  State,  it  is  sought  to  arbitrarily  deprive  any  person 
of  his  life,  liberty  or  property,  or  to  refuse  him  the  equal 
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protection  of  tho  laws^  and  that  such  inquiry  is  not  precluded 
or  ended  by  the  mere  fact  that  the  judgment  complained  of 
was  reached  by  proceedings  in  a  state  court  in  pursuance  of 
the  provisions  of  a  state  statute.  But  we  &^^  contented  to 
close  this  discussion  by  quoting  the  language  of  this  court  in 
Ex  parte  Converse^  137  U.  S.  624 :  "  We  repeat,  as  so  often 
has  been  said  before,  that  the  Fourteenth  Amendment  un- 
doubtedly forbids  any  arbitrary  deprivation  of  life,  liberty 
or  property,  and  in  the  administration  of  criminal  justice 
requires  that  no  different  or  higher  punishment  shall  be 
imposed  on  one  than  is  imposed  on  all  for  like  offences,  but 
it  was  not  designed  to  interfere  with  the  power  of  the  State 
to  protect  the  lives,  liberty  and  property  of  its  citizens ;  nor 
with  the  exercise  of  that  power  in  the  adjudications  of  the 
courts  of  a  State  in  administering  the  process  provided  by  the 
law  of  the  State.'' 

Finding  no  error  therein,  the  judgment  of  the  Supreme 
Court  of  Vermont  is 

Affirmed. 


UNITED  STATES  v.  WILSON. 

APPEAL  FBOM  THB  OOUBT  OF  CLAIMS. 
Ko.  299.    Sabmlttod  October  26, 1897.  —  Bedded  November  29, 1897. 

When  a  consal  of  the  United  States,  in  his  regular  accounts  and  settlements 
with  the  Treasury,  charges  himself  with  fees  received  by  him  as  consul 
for  which  he  is  not  obliged  to  account,  and  pays  the  same  into  the 
Treasury  with  each  settlement,  and  retires,  and  makes  his  final  settle- 
ment with  the  Treasury  on  the  same  basis,  he  cannot,  in  an  action 
commenced  in  the  Court  of  Claims  three  years  after  his  retirement, 
recover  baclL  such  payments,  but  they  will  be  regarded  as  wholly  vol- 
untary payments. 

The  case  is  stated  in  the  opinion. 

Mr.  Attorney  Oeneral  and  Mr.  Felix  Brannigan  for  appel- 
lant. 

Jir.  John  S.  Mosby  for  appellee. 
VOL.  cLxvm— 18 
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Mb.  JirsnoE  Pboeham  delivered  the  opinion  of  the  court 

The  Court  of  Claims  in  this  case  gave  judgment  in  favor  of 
the  appellee  upon  these  facts :  Thomas  B.  Van  Buren,  a  citi- 
zen of  the  United  States,  was  appointed  consul-general  of  the 
United  States  at  the  port  of  Yokohama,  Japan,  and  held  oflSce 
from  June,  1874,  until  June,  1885.  While  at  Yokohama,  Mr. 
Van  Buren  received  fees  for  certifying  invoices  of  merchandise 
shipped  from  that  port  through  the  United  States  in  bond  to 
foreign  countries  amounting  to  the  sum  of  $4115,  which  fees 
were  paid  into  the  Treasury  of  the  United  States  under  the 
rules,  regulations  and  requirements  of  the  Departments  of 
State  and  Treasury,  requiring  fees  to  be  so  accounted  for 
and  paid  to  the  United  States.  There  were  1646  of  these  in- 
voices. Of  the  merchandise  so  shipped,  that  covered  by  523 
of  the  invoices  was  stopped  in  transit,  for  consumption  in  the 
United  States  without  further  consular  certificates,  and  the 
declarations  or  invoices  and  certificates  made  by  the  consul 
were  accepted  by  the  customs  officers  of  the  United  States  as 
sufficient.  The  fees  collected  for  certifying  these  523  invoices 
amounted  to  $1307.50.  The  merchandise  described  in  478  of 
the  1646  invoices  passed  in  transit  through  the  United  States 
to  foreign  countries,  and  was  exported  from  the  United  States. 
The  fees  collected  for  certifying  these  invoices  amounted  to 
$1195.  With  regard  to  645  of  the  1646  invoices,  there  was 
no  evidence  either  that  the  merchandise  described  in  the 
invoices  was  stopped  in  transit  and  entered  for  consumption 
in  the  United  States,  or  that  it  passed  in  transit  through  the 
United  States  to  foreign  countries.  The  fees  collected  for 
certifying  these  invoices  amounted  to  $1612.50.  Mr.  Van 
Buren's  accounts  for  the  total  of  all  these  among  other  fees 
were  settled  at  the  Treasury  Department,  and  in  the  settle- 
ments he  was  charged  with  these  as  for  official  fees. 

The  Court  of  Claims  found  that  it  was  not  shown  that  the 
reason  for  paying  said  fees  into  the  Treasury  was  to  avoid 
controversy  with  any  department  of  the  Government,  or  that 
Mr.  Van  Buren  made  any  demand  to  have  the  fees  refunded  to 
him,  or  credited  to  him  before  said  accounts  were  finally  set- 
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tied,  or  that  before  the  final  settlement  of  his  accounts  at  the 
Treasury  Department  he  made  any  objection  or  protest  against 
said  fees  being  charged  to  him  as  official  fees.  The  court 
gave  the  claimant  judgment  for  the  total  of  the  three  sums 
above  mentioned,  being  $4115. 

The  judgment  in  this  case  was  mainly  based  by  the  court 
below  upon  the  case  of  United  States  v.  Mosby^  133  U.  S.  273, 
and  it  was  there  held  that  the  invoices  referred  to  in  sections 
2853  and  2855,  Kevised  Statutes,  either  as  they  stood  origi- 
nally, or  as  they  were  amended  by  the  act  of  June  10, 1880, 
did  not  include  invoices  for  the  shipment  of  merchandise  in 
transit  through  the  United  States  to  other  countries,  and  that 
the  law  did  not  require  a  consul  to  issue  certificates  in  such 
cases ;  that  no  provision  was  made  for  a  fee  for  them  in  the 
regulations  of  1874,  or  those  of  1881,  and  that  it  did  not 
appear  that  the  regulations  of  the  Treasury  Department 
required  a  consul  to  perform  any  duty  in  relation  to  such 
goods.  The  claim  of  the  claimant  in  regard  to  such  fees  was 
allowed  as  a  proper  claim  against  the  Government. 

It  is  stated  in  the  brief  of  counsel  for  the  Government  herein 
that  in  the  Moshy  case  neither  the  Court  of  Claims  nor  this 
court  was  given  the  benefit  of  any  information  as  to  what 
transit  invoices  were,  and  it  is  now  said  that  both  the  courts 
were  mistaken  in  holding  that  the  invoices  in  the  Moshy  case 
were  not  those  referred  to  in  the  above-numbered  sections  of 
the  Kevised  Statutes ;  and  it  is  said  that  it  now  appears  by  the 
evidence  before  the  court  that  such  invoices  are  the  identical 
invoices  described  by  those  sections,  and  that  section  2860,  in 
providing  that,  "  no  merchandise  imported  from  any  foreign 
place  or  country  shall  be  admitted  to  an  entry  unless  the  in- 
voice presented  in  all  respects  conforms  to  the  requirements  of 
sections  2853,  2854  and  2855,  and  has  thereon  the  certificate 
of  a  consul,  vice-consul  or  commercial  agent  in  those  sections 
specified,"  makes  it  necessary  to  have  the  consular  certificate 
given  in  this  case. 

We  are  not  now  called  upon  to  question  the  decision  in  the 
Moshy  case.  We  think  there  is  another  ground  upon  which 
to  base  a  reversal  of  the  judgment  herein,  which  is,  that  the 
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payments  made  by  Mr.  Van  Buren  of  the  fees  covered  by  his 
claim  were  wholly  voluntary,  and  that  the  general  rule  appli- 
cable to  voluntary  payments  should  be  enforced. 

The  petition  in  this  case  was  not  filed  until  the  30th  of 
March,  1888,  and  Mr.  Van  Buren's  term  of  service  expired 
in  June,  1885.  From  the  commencement  of  that  service  in 
1874  up  to  the  termination  of  his  office  and  the  final  settle- 
ment of  his  accounts,  no  whisper  of  any  claim  on  his  psurt 
against  the  Government  was  ever  heard  from  Mr.  Van  Buren. 
It  does  not  appear  that  he  had  the  least  doubt  that  the  Oov- 
emment  was  entitled  to  all  the  fees  paid  over  by  him  to  it^ 
and  in  all  the  various  settlements  of  his  accounts  with  the 
Treasury  Department,  and  in  his  correspondence,  so  far  as 
this  record  shows,  no  claim  was  ever  made  or  hint  given  on 
his  part  that  he  had  the  least  title  to  retain  these  fees  or  to 
recover  them  back  if  paid  to  the  Government.  There  is  no 
pretence  that  he  paid  the  fees  into  the  Treasury  to  avoid  a 
controversy  with  any  department  of  the  Government,  or  that 
he  ever  made  any  objection  or  protest  against  the  fees  being 
charged  to  him  as  official  fees.  The  Court  of  Claims  so  finds 
in  substance.  If  a  voluntary  payment  can  be  made  to  the 
Government,  it  seems  to  us  that  tbis  is  such  a  case,  and  unless 
it  be  declared  that  the  law  of  voluntary  payments  is  not 
applicable  to  the  case  of  a  payment  by  an  official  to  the 
Government,  we  think  the  payments  made  by  the  original 
claimant  were  voluntary.  This  is  not  a  case  of  an  order  or 
direction  for  the  payment  of  these  moneys,  given  to  Mr.  Van 
Buren  by  the  officers  of  the  Treasury  or  State  Departments; 
nor  is  it  a  case  where  the  failure  to  pay  the  moneys  might  be 
regarded  as  disobedience  to  the  peremptory  order  of  a  supe- 
rior officer;  nor  a  payment  under  duress.  The  facts  show 
nothing  but  a  voluntary  payment  of  money  to  the  Govern- 
ment, without  claim  of  any  right  to  retain  one  penny  of  it. 

In  United  States  v.  Lawson^  101  IT.  S.  164,  the  collector 
received  an  order  in  writing  from  the  commissioner  of  cus- 
toms, his  superior,  requiring  him  to  account  for  all  fees  re- 
ceived by  him  as  collector.  Under  that  order  he  paid  the 
fees  in  controversy  into  the  Treasury,  and  it  was  held  that 
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having  thas  paid  them  pursuant  to  a  peremptory  order  of  his 
superior  officer,  he  was  not  precluded  from  thereafter  recover- 
ing them  in  a  suit  against  the  United  States. 

To  the  same  effect  is  United  States  v.  EUsworthy  101  U.  S. 
170,  where  the  ruling  in  the  Lawson  case  is  followed.  In  the 
Ellsworth  case  the  court  said,  after  referring  to  the  penalties 
for  non-compliance  with  the  requirements  of  the  law  in  paying 
over  moneys :  "  Viewed  in  the  light  of  these  penal  provisions, 
the  payments  in  question  made  under  the  peremptory  order  of 
the  commissioner  cannot  be  regarded  as  voluntary  in  the  sense 
that  the  party  making  them  is  thereby  precluded  from  main- 
taining an  action  to  recover  back  so  much  of  the  money  paid 
as  he  was  entitled  to  retain.  Call  it  mistake  of  law  or  mistake 
of  fact,  the  principles  of  equity  forbid  the  United  States  to 
withhold  the  same  from  the  rightful  owner." 

In  both  of  the  cases,  in  addition  to  the  general  law  upon  the 
subject  of  moneys  received  for  the  use  of  the  United  States  to 
be  paid  into  the  Treasury,  there  was  a  distinct  and  peremptory 
order  that  the  moneys  in  question  should  be  paid,  and  it  was 
in  compliance  with  such  order  from  a  superior  officer  that  the 
moneys  were  paid. 

In  Stjoift  Company  v.  United  States^  111  U.  S.  22,  the  pay- 
ments were  held  to  be  not  voluntary  because  the  purchaser  of 
the  stamps  from  the  Government  had  to  take  them  on  the 
terms  which  the  Government  imposed  or  else  go  out  of  busi- 
ness. In  that  case,  however,  it  appeared  that  the  leading 
manufacturers  of  matches,  among  whom  was  William  H. 
Swift,  (who  upon  the  organization  of  the  claimant  corpora- 
tion in  1870  became  one  of  its  large  stockholders  and  treas- 
urer,) had  made  repeated  protests  to  the  officers  of  the  Internal 
Revenue  Bureau  against  the  methods  adopted  by  it  in  comput- 
ing commissions  for  proprietary  stamps  sold  to  those  who 
furnished  their  own  dies  and  designs.  It  appeared  that  the 
rule  of  the  department  was  one  adhered  to  during  the  whole 
time  of  its  existence,  and  it  was  announced  by  the  Internal 
Revenue  Commissioner  that  such  ruling  would  not  be  altered, 
and  as  it  was  necessary  for  those  in  the  business  to  have  the 
stamps  in  order  to  continue  their  business,  it  was  held  by  this 
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court  that  they  were  not  obliged  to  continuously  protest,  and 
that  settlements  made  with  the  Treasury  officials  upon  the 
basis  of  the  correctness  of  the  custom  of  the  department  in 
regard  to  the  sale  of  stamps  and  commissions  thereon  did  not 
bar  the  claimant's  right  to  recover  the  moneys  which  the  de- 
partment ought  to  have  paid  but  did  not ;  that  the  position  of 
the  parties  was  such  as  to  render  these  continuous  protests  un- 
necessary. Various  cases  are  cited  by  Mr.  Justice  Matthews, 
in  delivering  the  opinion  of  the  court,  showing  what  amounts 
to  an  involuntary  pajrment. 

In  the  Mosby  case,  supray  it  appears  that  the  claimant 
asserted  his  right  to  the  moneys  and  had  correspondence  with 
the  officers  of  the  department  in  relation  thereto,  and  only 
paid  the  moneys  to  avoid  a  contest  with  his  superior  officers- 
Nothing  in  any  case  cited  is  inconsistent  with  the  view  that 
the  payments  in  this  case  were  wholly  voluntary  in  their 
nature,  and  as  such  cannot  be  recovered  back. 

For  these  reasons,  without  considering  other  questions  ap- 
pearing in  the  record,  we  think  the  judgment  below  should  be 
Reoeraedy  and  the  case  remanded  to  the  Court  of  Claims  vdth 
instructions  to  dismiss  the  petition. 


HOLTZMAN  v.  DOUGLAa 

BBBOB  TO  THB  OIBOmT  OOITBT  OF    APPEALS  FOB  THB  DISTBIOI  OF 

COLUMBIA. 

Vo.  80.    Argaed  NoTemb«r  1, 1897.  —Decided  November  29, 1897. 

This  was  an  action  of  ejectment  Tlie  plaintiff  claimed  under  one  HaU, 
former  owner  of  tlie  land.  The  defendants  claimed  under  one  Douglas, 
who  bought  it  at  a  tax  sale  in  1865.  The  defendants  set  up  adverse 
possession  in  defence.  The  court  instructed  the  jury  that  to  defeat  the 
claim  of  the  plaintiffs  upon  the  defence  of  adverse  possession  the  jury 
must  find  from  the  evidence  that  the  defendants,  in  person  or  by  their 
tenants,  have  for  more  than  twenty  years  prior  to  the  Slst  day  of  May, 
1689,  held  actual,  exclusive,  continuous,  open,  notorious  and  adverse 
possession  of  the  said  premises,  and  they  cannot  extend  their  possession 
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bj  tacking  it  to  the  prior  possession  of  anj  person  who,  daring  such 
prior  possession,  did  not  claim  any  title  or  right  to  the  premises;  and, 
on  the  request  of  the  defendants,  that  **if  the  jury  find  from  the  evi- 
dence that  William  Douglas,  the  ancestor  of  the  defendants,  bought  at  a 
tax  sale  held  by  the  late  corporation  of  Washiugton,  so  called,  the  prop- 
erty in  controversy  in  this  case  and  paid  the  price  bid  for  it  by  him  at 
snch  sale  and  received  from  the  corporation  of  Washington  a  deed  to 
said  property,  which  was  by  him  duly  filed  for  record  and  recorded  in 
the  land  records  of  the  District  of  Columbia  more  than  twenty  years 
prior  to  the  commencement  of  this  suit;  that  thereupon  the  said  prop- 
erty was  assessed  to  the  said  William  Douglas  on  the  tax  books  of  the 
city  of  Washington,  and  the  taxes  thereon  from  that  time  until  the  be- 
ginning of  this  suit  paid  by  the  said  William  Douglas  or  his  successors  in 
title,  the  defendants  in  this  case ;  that  at  a  period  of  time  more  than  twenty 
years  before  the  commencement  of  tliis  suit  the  said  property  was  rented 
on  behalf  of  the  defendants  to  a  person  who  took  the  same  and  held  pos- 
session thereof  as  tenant  of  the  defendants  for  the  purposes  of  a  stone 
yard,  paying  rent  therefor  from  the  date  of  making  such  arrangements 
with  the  defendants,  and  that,  althongh  the  said  property  was  not 
Inclosed  by  a  fence,  yet  the  person  so  renting  the  same,  either  upon  the 
whole  or  a  part  thereof,  during  his  occupancy,  deposited  stone  used  by 
him  in  his  business,  and  that  such  use  and  possession  of  said  property 
was  continued  by  the  occupant  thereof  actually,  exclusively,  continuously, 
openly,  notoriously,  adversely  and  uninterruptedly  for  a  period  of  twenty 
years  next  before  the  commencement  of  this  suit,  then  the  jury  is  in- 
stmcted  that  the  defendants  are  entitled  to  recover."  Held,  that  the 
instructions  as  given  were  substantially  correct,  and  there  was  evidence 
In  the  case  upon  which  to  found  the  one  given  at  defendants'  request. 

Thb  case  is  stated  in  the  opinion. 

Mr.  Arthur  A.  Bimey  for  appellant. 

Mr.  Job  Barnard  for  appellees.  Mr.  Henry  E.  Davis  and 
Mr.  James  S.  Edwards  were  on  his  brief. 

Mr.  JusnoB  Peokham  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment,  brought  to  recover  the 
possession  of  a  lot  in  the  city  of  Washington,  designated  as 
lot  No.  8  in  square  No.  941.  The  defendants  set  up  adverse 
possession  as  a  defence.  Upon  the  trial  before  a  jury  a  verdict 
was  rendered  in  favor  of  the  defendants,  upon  which  judgment 
was  entered,  and  an  appeal  taken  to  the  Court  of  Appeals  of 
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the  District  of  Columbia,  wheire  the  judgment  was  in  all 
things  affirmed,  5  D.  C.  App.  397,  and  the  plaintiff  has  brought 
the  record  here  for  review. 

It  appeared  on  the  trial  that  the  record  title  to  the  lot  had 
been,  at  the  time  of  his  death,  in  one  David  A.  Hall,  who  died 
December  24,  1870,  and  the  heirs-at-law  of  Hall,  by  divers 
conveyances,  conveyed  this  lot  to  the  plaintiff  in  fee.  The 
plaintiff  proved  also  that  the  defendants  at  the  commencement 
of  this  action  were  in  possession  of  the  premises  through  one 
Eichard  Both  well,  their  tenant,  and  that  they  claimed  to  own 
the  same  as  heirs-at-law  of  William  Douglas,  who  died  in  Sep- 
tember, 1865.  The  defendants,  on  their  part,  proved  a  de<^ 
of  conveyance  to  William  Douglas  of  the  lot  in  question  from 
the  corporation  of  the  city  of  Washington,  the  deed  reciting  a 
sale  of  the  property  for  unpaid  taxes  assessed  on  the  land  in  the 
name  of  David  A.  Hall,  the  deed  being  dated  July  6, 1865,  and 
recorded  July  12,  1865,  in  the  proper  office.  The  deed  was 
admitted  in  evidence  to  show  color  of  title  in  the  defendants. 

The  facts  upon  which  the  defence  of  adverse  possession 
arises  have  been  so  well  summarized  in  the  opinion  of  the 
Court  of  Appeals,  which  was  delivered  by  Mr.  Justice  Morris, 
that  we  take  his  statement  thereof,  as  follows: 

"It  was  testified  on  behalf  of  the  defendants  that,  some 
time  in  the  latter  part  of  the  same  year,  1865,  one  Richard 
Rothwell,  a  stonecutter  and  builder,  who  owned  and  occupied 
an  adjoining  lot,  deposited  upon  the  rear  of  the  lot  in  contro- 
versy some  pontoons  which  he  had  purchased  from  the  United 
States,  and  which  he  stored  there  until  he  could  make  some 
disposition  of  them;  and  that  he  afterwards  used  a  part  of 
this  lot  for  the  deposit  of  stone  and  marble  which  he  used  in 
his  business.  He  testified  that  he  had  deposited  three  or  four 
wagon  loads  of  marble  there  as  early  as  the  year  1867,  and 
that  some  of  the  pontoons  remained  on  the  lot  four  or  five 
years.  He  also  testified  that,  in  the  year  1870,  he  commenced 
to  deposit  stone  there  in  large  quantities ;  and  that  in  1872  he 
erected  a  small  shed  on  the  lot  in  which  to  carry  on  his  work, 
and  which  he  replaced  with  a  larger  structure  in  or  about  the 
year  1882. 
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"Some  time  in  the  year  1867,  Mrs.  Douglas,  the  widow  of 
William  Douglas,  apparently  acting  on  behalf  of  his  estate  or 
of  the  estate  of  their  children,  had  an  interview  with  Eoth- 
well  and  came  to  an  understanding  with  him  with  reference 
to  his  continued  occupancy  of  the  lot,  in  pursuance  of  which 
understanding  he  agreed  to  pay  as  rent  to  her  annually  there- 
for a  sum  of  money  equal  to  the  amount  of  taxes  that  should 
annually  be  assessed  upon  it,  and  he  did  so  pay  rent  to  her 
until  her  death  in  1887;  and  after  her  death  he  paid  the  rent 
to  her  daughter,  a  Mrs.  Wirt,  down  to  about  the  time  of  the 
institution  of  this  suit.  During  all  this  time,  that  is,  from 
1867  to  1889,  Rothwell  continued  to  occupy  the  property  and 
paid  rent  therefor  to  the  Douglases,  and  the  latter  paid  the 
taxes  annually  for  all  the  years  from  1868  to  1893,  both  in- 
clusive, except  for  the  year  1870,  during  which  there  was  an 
interregnum  in  consequence  of  the  establishment  about  that 
time  of  a  territorial  form  of  government  in  the  District  of 
Columbia,  the  assessment  of  the  property  having  been  in  the 
name  of  William  Douglas  since  the  year  1868,  inclusive. 

"  By  a  stipulation  filed  in  the  cause  since  the  argument,  in 
order  to  supplement  some  omission  in  the  printed  record,  it 
appears  that,  at  the  death  of  William  Douglas  in  1866,  four 
of  his  children  were  adults  and  two  minors;  and  that  Mrs. 
Douglas,  the  widow,  was  appointed  guardian  to  the  two 
latter,  and  filed  in  her  guardianship  accounts  for  several 
years  the  annual  receipts  for  taxes  on  this  lot,  paid  by  her, 
and  was  allowed  credit  for  them  by  the  court.  It,  therefore, 
appears  that,  with  reference  to  this  lot,  she  acted  not  for  her- 
self or  on  her  own  individual  account,  but  on  behalf  of  the 
estate  that  was  then  in  her  children. 

"There  was  a  proposition  on  the  part  of  Mrs.  Douglas, 
apparently  about  the  time  of  Eothwell's  attornment  to  her, 
to  inclose  the  lot  with  a  fence.  But  to  this  Both  well  objected, 
on  the  ground  that  it  would  interfere  with  his  use  of  it  and 
with  free  access  to  it  of  his  horses  and  wagons ;  and  the  pro- 
ject was  abandoned,  so  that  the  lot  was  never  actually  in- 
closed, and  the  only  evidences  of  occupation  consisted  in 
such  use  of  the  property  as  has  been  indicated.    The  streets 
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had  Dot  been  actually  laid  out  in  that  neighborhood  otherwise 
than  by  their  delineation  on  the  map  of  the  city;  and  the 
whole  region  was  an  open  field  with  no  definite  landmarks 
to  indicate  to  the  casual  observer  the  actual  location  of  this 
lot." 

This  action  was  commenced  on  the  31st  of  May,  1889,  and, 
as  stated  in  the  brief  of  the  counsel  for  the  plaintiff,  the  vital 
question  for  the  jury  was,  were  the  defendants  in  adverse  pos- 
session prior  to  May  31, 1869.  The  evidence  is  uncontradicted 
that  from  a  period  as  early  as  1867  the  defendants,  through 
their  tenant,  Eothwell,  were  in  possession  of  the  premises, 
and  such  possession  was  continued  up  to  the  commencement 
of  this  action;  but  it  is  claimed  that  because  Eothwell  had 
entered  upon  the  land  in  1865,  without  claiming  to  own  the 
same  or  to  be  entitled  to  possession,  and  had  deposited  the 
pontoons  and  marble  mentioned  in  the  foregoing  statement 
of  facts,  that  he  thereby  became  a  tenant  of  the  plaintiff's 
predecessors  in  title,  and  that  he  could  not  change  the  char- 
acter of  his  possession,  as  being  in  subordination  to  them,  by 
any  agreement  between  himself  and  Mrs.  Douglas  without 
giving  notice  to  them  that  such  an  agreement  had  been 
made. 

The  doctrine  which  the  plaintiff  seeks  to  set  up,  we  think, 
is  not  applicable  to  the  facts  of  this  case.  After  the  purchase 
at  the  tax  sale,  the  delivery  of  the  deed  and  the  recording 
thereof,  Mrs.  Douglas  in  1867  claimed  title  to  the  land  and 
demanded  possession  thereof  from  Eothwell,  and  by  reason 
of  the  understanding  then  arrived  at  between  herself  and 
Eothwell  he  became  the  tenant  of  Mrs.  Douglas  as  the  rep- 
resentative of  the  heirs-at-law  of  William  Douglas,  and  such 
tenancy  continued  up  to  the  commencement  of  this  action. 
She  went  to  him  under  a  claim  of  ownership  and  of  the 
right  to  immediate  possession  of  the  lot  as  owner.  He  then 
acknowledged  her  right,  became  her  tenant  and  paid  rent  to 
her.  That  certainly  placed  Mrs.  Douglas,  as  the  representa- 
tive of  the  heirs,  in  possession  of  the  lot.  From  that  time 
the  facts  are  sufficient  upon  which  to  base  a  claim  of  adverse 
possession.    We  think  it   was  inaugurated  when  Eothwell, 
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under  bis  agreement  with  Mrs.  Douglas,  acknowledged  her 
right  and  paid  her  rent,  and  it  was  immaterial,  so  far  as 
the  heirs  are  concerned,  that  Both  well  had  before  that  time 
entered  upon  the  lot,  although  under  no  claim  of  title  and 
presumably  in  subordination  to  the  title  of  plaintiflTs  prede- 
cessors. Harvey  v.  Tyler^  2  Wall.  328.  If  Rothwell  were 
himself  asserting  a  title  by  adverse  possession,  while  com- 
ing into  possession  in  acknowledgment  of  and  under  the 
title  of  the  owners,  there  might  be  an  opportunity  for  the 
application  of  the  doctrine  contended  for  by  plaintiff,  and  in 
such  case  Kothwell  could  not  set  up  title  by  adverse  posses- 
sion while  entering  in  subordination  to  the  title  of  the  owner, 
unless  he  first  vacated  and  then  retook  possession  as  a  hostile 
entry,  or  did  some  act  necessarily  evincing  an  intention  to  put 
an  end  to  his  tenancy.  We  are  not  dealing  with  Kothwell's 
rights  or  title.  The  defendants  did  all  they  were  called  upon 
to  do  in  order  to  take  possession  and  inaugurate  an  adverse 
holding,  when  they  came  with  their  tax  deed,  claimed  to  own 
the  property  described  in  it  and  exercised  an  act  of  owner- 
ship by  letting  the  lot  to  Both  well  as  a  tenant  at  a  certain 
rent.  When  Eothwell  recognized  the  claim  of  ownership  and 
remained  in  possession  from  that  time  in  subordination  to  the 
rights  of  Mrs.  Douglas  and  the  heirs-at-law,  their  adverse  pos- 
session, so  far  as  this  point  is  concerned,  was  sufficiently  in- 
augurated. Mrs.  Douglas  was  no  party  or  privy  to  the  prior 
entry  of  Bothwell,  and,  therefore,  whatever  the  circumstances 
as  proven  in  this  case  regarding  such  prior  entry,  her  rights 
and  those  of  the  heirs  cannot  be  in  any  way  affected  thereby. 
There  is  no  pretence  of  any  fraud  or  concealment  in  the  case 
by  any  one,  certainly  not  by  Mrs.  Douglas.  Neither  she  nor 
the  heirs  were  bound,  in  order  to  maintain  their  rights,  to 
give  any  written  or  verbal  notice  to  the  former  owners  that 
thej^  were  in  possession  through  Bothwell ;  nor  did  the  pos- 
session of  Bothwell,  as  tenant  of  the  Douglas  heirs,  fail  to 
commence  at  the  time  of  this  agreement  because  he  did  not 
give  notice  to  the  former  owners  of  his  recognition  of  the 
title  and  right  to  the  possession  as  claimed  by  Mrs.  Douglas. 
We  are  also  of  the  opinion  that  there  was  evidence  to  be 
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submitted  to  the  jury,  that  the  possession  of  the  defendants 
was  in  all  other  respects  adverse  within  the  meaning  of  the  law 
upon  the  subject  for  more  than  twenty  years  before  the 
commencement  of  this  action.  There  is  no  doubt  that  the 
entry  of  defendants  by  means  of  the  agreement  mentioned  was 
under  a  claim  of  title  on  the  part  of  Mrs.  Douglas  and  those 
whom  she  represented  as  the  heirs-at-law  of  William  Dou^as. 
There  was  enough  to  authorize  the  jury  to  find  that  the  pos- 
session was  notorious  and  exclusive,  continuous,  actual,  open 
and  adverse.     Ward  v.  Cochran^  150  U.  S.  597. 

Payment  of  the  taxes,  as  described  in  the  above  statement 
of  facts,  is  very  important  and  strong  evidence  of  a  claim  of 
title ;  and  the  failure  of  the  plaintiffs'  predecessors  to  make 
any  claim  to  the  lot  or  to  pay  the  taxes  themselves,  is  some 
evidence  of  an  abandonment  of  any  right  in  or  claim  to  the 
property.  In  Ewing  v.  Burnet^  11  Pet.  41,  it  was  held  by  this 
court  that  the  payment  of  taxes  on  land  for  twenty-four  suc- 
cessive years  by  the  party  in  possession  was  powerful  evidence 
of  the  claim  of  right  to  the  whole  lot  upon  which  the  taxes 
were  paid.  The  same  principle  is  held  in  Fletcher  v.  FvUer^ 
120  U.  S.  534,  552.  It  is  some  evidence  that  the  possession 
was  under  a  claim  of  right  and  was  adverse. 

Although  there  was  no  fence  around  this  lot  during  the 
period  in  question,  yet  it  was  occupied  by  the  tenant  for  the 
purposes  of  his  business,  that  of  marble  and  stone  cutting,  and 
although  every  foot  of  the  property  was  not  covered  by  his 
material,  yet  it  was  placed  upon  the  lot  in  a  convenient  manner 
to  be  used  by  him  in  the  prosecution  of  his  business,  and  in  a 
manner  which  showed  that  his  possession  was  not  in  con- 
nection with  any  others,  but  was  exclusive  and  perfect  in  him- 
self. 

We  agree  with  the  court  below  when,  speaking  through 
Mr.  Justice  Morris,  it  says  that :  "  Short  of  an  actual  inclosnre, 
it  is  not  easy  to  conceive  of  a  use  and  occupation  more  sharply 
distinctive  and  adverse  than  the  conversion  of  the  property 
into  a  stone  yard,  with  the  stone  practically  scattered  all  over 
it,  according  to  the  testimony  of  one  or  more  of  the  witnesses. 
Nor  should  the  fact  be  ignored  in  this  connection  that  for 
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upwards  of  twenty  years  the  record  owners  of  this  property 
wholly  neglected  their  duties  to  the  public  in  regard  to  it, 
never  sought  to  pay  the  taxes,  and  permitted  the  defendants 
to  discharge  the  burden  which  it  was  incumbent  upon  them- 
eelves  to  bear,  and  it  might  well  be  supposed  that  they  had 
abandoned  the  property  and  acquiesced  in  the  title  which  the 
defendants  had  acquired." 

At  the  request  of  the  plaintiff,  the  judge  charged  the  jury 
that, ''  to  defeat  the  claim  of  the  plaintiffs  in  this  action  upon 
the  defence  of  adverse  possession,  the  jury  must  find  from  the 
evidence  that  the  defendants,  in  person  or  by  their  tenants, 
have  for  more  than  twenty  years  prior  to  the  31st  day  of 
May,  1889,  held  actual,  exclusive,  continuous,  open,  notorious 
and  adverse  possession  of  the  said  premises,  and  they  cannot 
extend  their  possession  by  tacking  it  to  the  prior  possession  of 
any  person  who,  during  such  prior  possession,  did  not  claim 
any  title  or  right  to  the  premises."  Wa/rd  v.  Cochran^  150 
U.  S.  597. 

This  charge  contains  a  statement  of  all  the  requisites  for 
constituting  an  adverse  possession  according  to  the  above- 
cited  case. 

And  the  jury  were  instructed  that  the  defence  of  adverse 
possession  was  an  affirmative  one,  and  that  it  was  incumbent 
upon  the  defendants  to  establish  it  by  a  clear  preponderance 
of  proof,  and  if  the  proof  were  equally  balanced,  they  must 
find  for  the  plaintiff. . 

At  the  request  of  the  defendants  the  court  gave  the  follow- 
ing instructions  to  the  jury : 

"  If  the  jury  find  from  the  evidence  that  William  Douglas, 
the  ancestor  of  the  defendants,  bought  at  a  tax  sale  held  by 
the  late  corporation  of  Washington,  so  called,  the  property  in 
controversy  in  this  case  and  paid  the  price  bid  by  him  at  such 
sale  and  received  from  the  corporation  of  Washington  a  deed 
to  said  property,  which  was  by  him  duly  filed  for  record  and 
recorded  in  the  land  records  of  the  District  of  Columbia  more 
than  twenty  years  prior  to  the  commencement  of  this  suit ; 
that  thereupon  the  said  property  was  assessed  to  the  said 
William  Douglas  on  the  tax  books  of  the  city  of  Washington 
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and  the  taxes  thereon  from  that  time  until  the  beginning  of 
this  suit  paid  by  the  said  William  Douglas  or  his  successors 
in  title,  the  defendants  in  this  case ;  that  at  a  period  of  time 
more  than  twenty  years  before  the  commencement  of  this 
suit  the  said  property  was  rented  on  behalf  of  the  defendants 
to  a  person  who  took  the  same  and  held  possession  thereof  as 
tenant  of  the  defendants  for  the  purposes  of  a  stone  yard, 
paying  rent  therefor  from  the  date  of  making  such  arrange- 
ment with  the  defendants,  and  that,  although  the  said  prop- 
erty was  not  inclosed  by  a  fence,  yet  the  person  so  renting 
the  same,  either  upon  the  whole  or  a  part  thereof,  during  his 
occupancy,  deposited  stone  used  by  him  in  his  business,  and 
that  such  use  and  possession  of  the  said  property  was  con- 
tinued by  the  occupant  thereof  actually,  exclusively,  continu- 
ously, openly,  notoriously,  adversely  and  uninterruptedly  for 
a  period  of  twenty  years  next  before  the  commencement  of 
this  suit,  then  the  jury  is  instructed  that  the  defendants  are 
entitled  to  recover." 

The  plaintiffs  excepted  to  the  granting  of  such  request  and 
to  the  charge  as  given.  For  the  reasons  already  suggested, 
we  think  the  exception  not  well  founded.  The  charge  as 
given  was  substantially  correct,  and  there  was  evidence  in 
the  case  upon  which  to  found  it.  The  first,  second  and  third 
requests  to  charge,  made  by  counsel  for  plaintiffs,  involve  the 
questions  above  discussed,  and  were  properly  refused.  There 
are  no  other  questions  of  sufficient  doubt  to  render  their  dis- 
cussion necessary.  We  are  of  opinion  there  is  no  error  in  the 
record,  and  the  judgment  must  be 

Affirmed, 
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OBBTIORABI  TO  THB  OIBOUIT  OOUBT  OF  APPBAL8  FOB  THB  6B00ND 

OIBOUTT. 

Ho.  40.    Aigoed  April  9, 189T.  —  Deddad  Norember  89, 189T. 

The  Johnson,  an  American  ship,  was  chartered  at  Valparaiso  to  carry  a 
cargo  of  nitrate  of  soda,  of  1938  tons,  from  Caleta  to  Hamburg  consigned 
to  a  London  firm.  On  the  way  she  sprang  a  leak,  and  put  into  Callao. 
There  1200  tons  of  the  cargo  were  transferred  to  the  Leslie,  a  British 
l)ark,  and  the  Johnson  was  repaired,  the  roaster  executing  a  bottomry 
bond  to  meet  the  expenses  of  the  repairs.  That  bond  bound  the  John- 
son, cargo  and  freight,  hypothecated  the  portion  of  the  cargo  tran- 
shipped to  the  bark  and  further  provided  that  *'if  during  the  said 
Toyage  an  utter  loss  of  the  said  vessel "  [in  the  singtUar'}  **  by  fire,  enemies, 
pirates,  the  perils  of  the  sea  or  navigation,  or  any  other  casualty  shall 
unavoidably  happen,"  **  then  and  in  either  of  the  said  cases  this  obliga- 
tion shall  be  void."  Both  vessels  sailed  for  Hamburg.  The  Johnson 
collided  at  sea  with  the  Thirlmere,  a  British  vessel,  and  was  sunk  with  a 
total  loss.  The  bark  reached  Hamburg  safely.  The  consignees,  in  order 
to  obtain  the  cargo,  agreed  to  refer  to  arbitration  by  German  lawyers 
the  question  of  its  liability  for  the  whole  amount  of  the  bond.  They 
decided  that  it  was  so  liable,  and  the  consignees  paid  the  amount  of  the 
bond  and  received  the  cargo.  The  owners  of  the  Johnson  libelled  the 
Thirlmere  and  its  owners.  The  latter  were  held  not  to  be  personally 
liable,  and  judgment  was  rendered  only  for  the  value  of  the  Thirlmere.  The 
insurers  of  the  Johnson  also  paid  to  its  owners  the  amount  of  the  policies 
of  insurance,  and  the  latter,  after  receiving  the  amount  of  the  Judg- 
ment against  the  Thirlmere,  paid  to  the  insurers  their  proportionate  part 
of  it.  This  suit  was  then  instituted  by  the  consignors  and  the  consignees 
of  the  cargo  of  the  bark  to  recover  from  the  owners  of  the  Johnson  their 
•hare  of  the  sum  paid  on  the  bottomry  bond.    Held^ 

(1)  That  the  terms  of  the  bottomry  bond  included  not  only  the  Andrew 

Johnson  and  her  cargo,  but  the  cargo  transhipped  on  the  Leslie ; 

(2)  That  the  owners  of  the  Johnson,  to  the  extent  of  the  damages  paid 

on  account  of  the  collision,  were  liable  to  the  libellants,  as  creditors 

of  the  ship. 

In  interpreting  a  contract  the  whole  contract  must  be  brought  into  view, 

and  it  must  be  interpreted  with  reference  to  the  nature  of  the  obligations 

between  the  parties,  and  the  intention  which  they  have  manifested  In 

forming  them :  and  this  rule  is  especially  applicable  to  the  interpretation 

of  contracts  of  bottomry  and  respondentia. 

In  an  action  to  recover  on  a  bottomry  l)ond  from  the  shipowner  for  ad- 
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yances  made  for  his  benefit  and  charged  upon  the  property  of  the  cargo 
owners  by  the  master,  if  he  questions  the  power  of  the  master  to  execute 
the  instrument  of  hypothecation  it  is  his  duty  to  plead  it  in  defence. 
The  action  of  the  district  judge  in  refusing  to  permit  the  respondent  to 
amend  his  answer  by  setting  up  the  plea  of  laches  and  res  Judicata  was 
not  error. 

The  case  is  stated  in  the  opinion. 

Jfr.  WUhelmus  Mynderse  for  Miller  and  others. 

Mr.  Sydney  Chubb  for  O'Brien. 

ICb.  JusnoB  Whtib  delivered  the  opinion  of  the  court. 

By  a  charter  party  executed  at  Valparaiso^  Chili,  on  April 
5, 1884,  Gibbs  &  Company,  of  the  place  named,  chartered  the 
ship  Andrew  Johnson  to  carry  a  cargo  of  nitrate  of  soda  from 
Iquique  and  Caleta  ''  to  any  safe  port  in  the  United  Kingdom 
or  on  the  continent  between  Havre  and  Hamburg,  both  in- 
cluded, as  ordered."  After  loading  at  the  places  named,  the 
Andrew  Johnson,  pursuant  to  orders,  sailed  on  July  15, 1884, 
for  Hamburg,  the  cargo  on  board  being  consigned  to  the 
order  of  Antony  Gibbs  &  Sons,  a  firm  doing  business  in 
London.  On  the  4th  of  August  following,  the  vessel,  being 
in  distress,  put  into  Callao.  Certain  necessary  repairs,  which 
were  advised  by  a  duly  appointed  board  of  survey,  were  made, 
and,  upon  the  recommendation  of  the  board,  8449  bags,  or 
about  1200  tons,  of  the  nitrate  of  soda  were  transhipped  to 
the  British  bark  Mary  J.  Leslie,  to  be  conveyed,  by  that 
vessel,  to  Hamburg. 

To  defray  the  expenses  incurred  in  the  port  of  refuge,  the 
master  of  the  Andrew  Johnson  executed  a  bottomry  and  re- 
spondentia bond  to  the  firm  of  Grace  Brothers  &  Company. 
This  bond  not  only  bound  the  ship  Andrew  Johnson  and  her 
cargo  and  freight,  but  also,  in  express  terms,  hypothecated 
the  cargo  transhipped  to  the  Mary  J.  Leslie.  Although  both 
cargoes  were  thus  bound,  the  bond,  in  its  defeasance  clause, 
provided  that  it  should  be  void  "  if  during  the  said  voyage  an 
utter  loss  of  the  said  vessel  by  fire,  enemies,  pirates,  the  perils 
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of  the  sea  or  navigation,  or  any  other  casualty  shall  unavoid- 
ably happen."    A  copy  of  the  bond  is  found  in  the  margin.^ 
The  two  vessels  sailed  for  Hamburg.     The  Leslie  arrived, 

1  Know  all  men  by  these  presents,  that  I,  James  H.  Killeran,  master 
mariner  and  commander  of  the  ship  or  vessel,  called  the  Andrew  Johnson, 
of  Thomaston,  Maine,  of  the  measurement  of  nineteen  hundred  and  thirty- 
eight  tons  or  thereabouts,  now  lying  in  the  port  of  Callao,  am  held  and 
firmly  bound  to  Messrs.  Grace  Brothers  &  Co.,  carrying  on  business  at  Lima 
and  CaUao  under  the  firm  of  Grace  Brothers  &  Company,  in  the  penal  sum 
of  thirteen  thousand  two  hundred  and  seventy-three  Peruvian  silver  soles 
^,  at  forty  pence  to  the  sole,  equal  to  two  thousand  two  hundred  and 
twelve  pounds  Ss.  9(1.,  of  good  and  lawful  money  of  Great  Britain,  to  be  paid 
to  the  said  Grace  Brothera  &  Co.,  or  any  of  them,  or  to  their  or  any  of 
their  order,  certain  attorney,  executors,  administrators  or  assigns,  or  to 
such  person  or  persons  as  they  or  any  of  them  shall  appoint  by  endorsement 
thereon  in  the  name  of  their  firm  of  Grace  Brothers  &  Co.  to  receive  the 
same. 

For  which  payment,  to  be  well  and  faithfully  made,  I  bind  myself,  my 
heirs,  executors  or  administrators,  and  also  the  hull,  boats,  tackle,  apparel 
and  furniture  of  said  vessel  and  her  cargo  of  nitrate  of  soda,  including 
abont  twelve  hundred  tons  of  nitrate  of  soda,  transhipped  on  board  the 
British  bark  Mary  J.  Leslie,  of  Liverpool,  N.  S.,  of  815  tons  register,  and 
of  which  W.  S.  MacLeod  is  now  master,  and  the  freight  to  be  earned  and 
become  payable  in  respect  thereof,  firmly  by  these  presents,  sealed  with  my 
seal.  Dated  this  fifteenth  day  of  September,  in  the  year  of  our  Lord  one 
thonsand  eight  hundred  and  eighty-four. 

Whereas,  the  said  vessel  lately  sailed  from  Caleta  Buena,  laden  with  a 
cargo  of  nitrate  of  soda,  bound  therewith  to  Hamburg  in  Germany,  and 
dnring  the  prosecution  of  the  said  voyage  sprang  a  leak,  whereby  she  took 
In  water  at  sundry  times  to  such  an  extent  that  it  was  deemed  expedient 
by  the  said  master,  for  the  safety  of  the  vessel  and  the  benefit  of  all  con- 
cerned, to  bear  up  for  Callao,  which  was  accordingly  done,  and  on  arrival 
at  Callao  aforesaid  the  vessel  was  duly  surveyed  by  competent  surveyors 
and  certain  repairs  were  recommended  to  be  done  to  enable  the  said  vessel  to 
continue  the  voyage  with  safety,  and  also  to  tranship  to  another  vessel 
abont  twelve  hundred  tons  of  the  cargo  laden  on  board  the  aforesaid  Andrew 
Johnson  in  order  to  enable  her  to  proceed  on  her  voyage  with  perfect  safety. 

And  whereas  all  necessary  repairs  and  supplies  have  been  made  to  the 
said  vessel,  and  the  said  portion  of  cargo  transhipped  to  the  Mary  J.  Leslie 
to  enable  her  to  prosecute  her  said  voyage,  and  she  is  now  in  a  seaworthy 
condition  and  ready  to  proceed  to  sea,  but  the  said  James  H.  Killeran  hav- 
ing unavoidably  incurred  certain  debts  for  such  repairs  and  other  necessary 
and  lawful  matters  and  things  relating  to  his  said  vessel  which  he  is  totally 
unable  to  defray  and  make  good,  save  and  except  upon  the  security  of  the 
bottom  of  his  said  vessel  and  her  cargo  and  freight,  hath  been  necessitated  to 
VOI-.  CLXvm— 19 
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but  the  Johnson  perished  at  sea  as  the  result  of  a  collision 
with  the  British  ship  Thirlmere.  After  the  arrival  of  the 
Leslie  at  Hamburg,  demand  was  made  upon  the  representa- 

ralse  the  sara  of  thirteen  thoasand  two  hundred  and  seventy-three  Peruvian 
soles,  yVu  silver,  or  its  equivalent  in  British  sterling,  for  the  payment  of 
the  debts  incurred  as  aforesaid,  and  to  enable  the  said  vessel  to  proceed  to 
sea  on  the  said  intended  voyage,  and  which  sum  the  said  master  has  been 
unable  to  obtain  on  his  own  credit  or  that  of  the  owners  of  the  said  vessel, 
or  in  any  other  way  than  by  bottomry  and  hypothecation  of  the  said  vessel, 
her  boats,  apparel,  cargo  and  freight 

And  whereas  the  said  Grace  Brothers  &  Co.  have,  at  the  request  of  the 
above-bounden  James  H.  Killeran,  agreed  to  lend  and  advance  to  him  the 
sum  of  thirteen  thousand  two  hundred  and  seventy-three  soles,  ^  silver, 
or  its  equivalent,  at  forty  pence  as  aforesaid,  in  British  sterling,  for  the 
pnrposes  aforesaid,  upon  his  executing  this  present  bond  or  obligation  and 
hypothecation  of  the  said  vessel,  her  boats  and  apparel  and  her  cargo, 
including  that  portion  of  the  cargo  transhipped  to  the  Mary  J.  Leslie,  and 
the  freight  to  be  earned  and  become  payable  in  respect  of  the  said  voyage, 
and  the  said  Grace  Brothers  &  Co.  are  contented  to  stand  to  and  bear  the 
risk,  hazard  and  adventure  thereof  upon  the  hull,  body  or  keel  of  the  said 
vessel  Andrew  Johnson,  her  boats,  tackle,  apparel  and  furniture,  together 
with  the  cargo  laden  on  board  as  aforesaid,  and  the  freight  to  be  earned 
and  become  payable  as  aforesaid  and  for  securing  the  repayment  of  the 
said  sum  of  thirteen  thousand  two  hundred  and  seventy-three  Peruvian 
soles,  ^o^iy  silver,  or  its  equivalent  in  British  sterling  as  aforesaid,  the  loan 
whereof  is  hereby  acknowledged,  he,  the  said  James  H.  Killeran,  doth  by 
these  presents  mortgage,  hypothecate  and  charge  the  said  vessel,  her  boats, 
tackle,  apparel  and  furniture  and  her  cargo,  including  that  portion  of  the 
cargo  transhipped  to  the  Mary  J.  Leslie,  and  the  freight  to  be  earned  and 
become  payable  in  respect  of  the  said  voyage,  unto  the  said  Grace  Brothers 
&  Co.,  their  executors,  administrators  and  assigns. 

Now,  the  condition  of  this  oblisration  is  such,  that  if  the  said  vessel  shall 
forthwith  set  sail  from  Callao  aforesaid,  and  without  unnecessary  delay  or 
deviation  proceed  on  her  intended  voyage  to  Hamburg,  and  if  the  above- 
bounden  James  H.  Killeran  shall  and  do  within  the  space  of  five  days  next 
after  the  arrival  of  the  vessel  at  her  final  port  of  destination,  and  before 
commencing  to  discharge  the  cargo  free  of  any  average  whatever  at  the 
then  current  rate  of  exchange  on  London,  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  Grace  Brothers  &  Co.,  or  any  of  them,  their  or  any  of 
their  order,  attorneys  or  attorney,  executors,  administrators  or  assigns,  or 
unto  such  person  or  persons  as  they  or  any  of  them  shall  appoint  by  endorse- 
ment under  their  or  his  hand  or  hands  in  the  name  of  their  or  his  firm  of 
Grace  Brothers  &  Co.,  or  otherwise,  upon  this  present  obligation  the  sum 
of  two  thousand  two  hundred  and  twelve  pounds  Bs.  9d.  British  sterling 
money,  being  the  principtd  money  of  this  obligation,  and  the  further  sum 
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tives  of  Antony  Gibbs  &  Sons,  the  consignees  of  the  nitrate 
of  soda,  which  had  been  shipped  on  the  Leslie,  for  payment 
in  full  of  the  amount  of  the  bond,  and,  in  order  to  obtain 
possession  of  the  cargo,  the  consignees  entered  into  an 
agreement  by  which  the  question  of  the  liability  of  the 
nitrate  of  soda  on  the  Leslie  for  the  entire  amount  of  the  bond 
was  to  be  determined  by  arbitration,  the  arbitrators  to  be 
selected  by  and  their  decision  to  be  binding  upon  the  respec- 
tive parties.  It  is  to  be  inferred  that  the  only  question  con- 
troverted before  the  arbitrators  was  whether  the  use  of  the 
words  "said  vessel"  in  the  defeasance  clause  of  the  bond 
operated  to  avoid  the  bond  in  consequence  of  the  wreck  of 
the  Andrew  Johnson  and  the  loss  of  her  cargo.  The  Ger- 
man lawyers  who  were  selected  as  arbitrators  found  that  the 
nitrate  of  soda  on  board  the  Leslie  was  bound  for  the  whole 
amount  of  the  bond,  and  that,  therefore,  the  consignees  were 
not  entitled  to  the  cargo  unless  they  paid  the  bond.  Their 
award  was  as  follows : 

"We  formulate  the  question  which  you,  in  the  names  of 
Messrs.  Antony  Gibbs  &  Sons  and  Messrs.  Baring  Brothers  & 
Co.,  have  submitted  to  our  judgment  as  follows : 

"  Whether  the  portion  of  the  cargo  of  nitrate  of  soda  of  the 

of  three  hundred  and  eighty-seven  pounds  three  shillings  of  like  money  for 
the  maritime  interest  or  bottomry  premium  thereon,  at  the  rate  of  seven- 
teen pounds  10  per  centum,  making  together  the  sum  of  two  thousand  five 
hundred  and  ninety-nine  pounds  8s.  M.  British  sterling,  and  also  do  and 
shall  on  demand  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  Grace 
Brothers  &  Co.,  or  any  of  them,  or  to  their  or  any  of  their  order,  attorneys, 
endorsers,  executors,  administrators  or  assigns,  all  such  costs,  charges  and 
expenses  as  they  or  any  of  them  shall  or  may  have  incurred,  sustained  or 
be  pnt  to  in  or  about  the  recovery  of  the  aforesaid  principal  money  and 
preminm,  or  any  part  thereof,  or  otherwise  howsoever  in  the  premises. 

Or  if  during  the  said  voyage  an  utter  loss  of  the  said  vessel  by  Are, 
enemies,  pirates,  the  perils  of  the  sea  or  navigation,  or  any  other  casualty, 
shall  unavoidably  happen  to  be  sufficiently  proved  by  the  said  James  H. 
Killeran,  then  and  in  either  of  the  said  cases  this  obligation  shall  be  void, 
or  otherwise  to  be  and  remain  in  full  force  and  virtue. 

In  testimony  whereof,  the  said  James  H.  Killeran  hath,  to  these  presents, 
and  to  a  duplicate  and  triplicate  thereof,  set  his  hand  and  seal  after  care- 
ful reading,  in  the  presence  of  the  undersigned  witnesses,  the  day  and  year 
first  before  written. 
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Andrew  Johnson,  brought  home  per  Mary  J.  Leslie,  is  liable 
for  the  whole  amount  of  the  bottomry  bond,  which  was 
signed  in  Callao,  and  whether,  consequently,  the  receiver  of 
this  portion  of  the  cargo  has  to  pay  the  whole  of  the  bottomry 
bond,  provided  the  value  of  this  portion  of  the  cargo  is  not 
less  than  the  amount  of  the  bottomry  debt  ? 

"  This  question  we  must  answer  in  the  aflBrmative,  because, 
according  to  the  law  here,  ship,  freight  and  cargo  of  the 
Andrew  Johnson,  as  well  as  the  portion  of  the  cargo  which 
was  transhipped  into  the  Mary  J.  Leslie,  are  jointly  liable  for 
the  whole  amount  raised  on  bottomry  at  Oallao,  and,  there- 
fore, the  Andrew  Johnson  and  her  cargo  having  become  a 
total  loss,  the  holder  of  the  bottomry  bond  can  come  upon 
that  portion  of  the  cargo  which  was  shipped  by  the  Mary  J. 
Leslie  for  the  whole  amount  of  his  claim. 

^'  Some  doubt  might  be  raised  as  to  whether,  according  to 
the  wording  of  the  bottomry  bond,  the  money  was  not  lent  or 
appear  to  be  lent  contingent  upon  the  safety  of  the  Andrew 
Johnson,  and  becoming  due  only  after  her  arrival  at  her  port 
of  destination,  but  becoming  null  and  void  in  the  event  of  her 
non-arrivaL  We  are  of  opinion,  however,  that  this  interpre- 
tation is  not  consistent  with  the  real  intention  of  the  contract- 
ing parties,  and  that  the  wording  referred  to  has  originated 
in  the  not  sufficiently  careful  use  and  employment  of  a  form 
of  bond  which  happened  to  be  at  hand.  This  seems  the  less 
doubtful  to  us  for  this  reason,  that  if  the  bottomry  bond  were 
interpreted  in  this  manner,  the  cargo  of  the  Mary  J.  Leslie 
would  be  entirely  liberated,  after  the  loss  of  the  Andrew 
Johnson  occurred,  and  would  not  even  bear  a  portion  of  the 
bottomry  debt,  which  nevertheless  has  arisen  out  of  a  case  of 
general  average.  Manifestly  this  cannot  have  been  the  inten- 
tion of  the  parties  interested." 

Antony  Gibbs  &  Sons  paid  the  amount  of  the  bond  for 
account  of  Gibbs  &  Company,  the  consignors.  Subsequently, 
the  owners  of  the  Andrew  Johnson  commenced  legal  proceed- 
ings against  the  Thirlmere  to  hold  that  vessel  responsible  for 
the  collision  by  which  the  Johnson  and  her  cargo  were  lost 
The  Thirlmere  availed  herself  of  the  statute  of  Great  Britain 
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limiting  the  liability  of  shipowners,  and  the  result  was  an 
award  finding  the  Thirlmere  to  be  wholly  at  fault,  and  con- 
demning her  to  pay  the  loss  caused  by  the  sinking  of  the 
Johnson.  As  their  proportion  of  the  ascertained  value  of  the 
Thirlmere,  the  owners  of  the  Johnson  for  ship  and  freight 
were  allowed  the  sum  of  £6557  9«.  6rf.,  but  from  this  amount 
there  was  deducted  about  £1500  for  certain  expenses.  In  the 
proceedings  in  question,  the  owners  of  the  nitrate  of  soda 
which  was  on  the  Johnson  also  recovered  their  proportion  of 
the  value  of  the  Thirlmere.  On  account  of  the  loss  of  the 
Andrew  Johnson,  the  Boston  Marine  Insurance  Company  paid 
to  her  owner  the  sum  of  $30,000  less  $2825.49,  the  amount 
of  a  premium  note  with  interest,  and  out  of  the  sum  received 
by  the  owner  of  the  Andrew  Johnson  for  the  ship  and  freight 
from  the  value  of  the  Thirlmere,  the  owner  of  the  Andrew 
Johnson,  in  April,  1896,  remitted  to  the  insurance  company 
as  its  share  thereof  the  sum  of  $11,456.05,  and  to  correct  some 
mistake  in  calculation  the  sum  of  $35.60  was  also  subsequently 
paid  by  the  shipowner  to  the  insurance  company. 

The  present  suit  was  commenced  on  July  20,  1887,  by  a 
libel  in  personam  against  the  owner  of  the  Andrew  Johnson 
to  recover  the  due  proportion  of  the  sum  paid  on  the  bond. 
Those  joined  as  libellants  were  eleven  in  number;  that  is,  all 
the  members  composing  the  firm  of  Gibbs  &  Company,  the 
consignors  of  the  nitrate  of  soda,  and  the  members  of  the  firm 
of  Antony  Gibbs  &  Sons,  the  consignees.  The  original  libel 
is  not  in  the  record.  Exceptions  to  it  were  filed  on  the  ground 
that  it  did  not  state  the  nature  of  the  action  and  that  it  did 
not  state  a  cause  of  action.  On  June  6,  1888,  the  district 
judge  overruled  the  exception  to  the  want  of  clearness  in  the 
averments  of  the  libel,  but  maintained  the  exception  of  no 
cause  of  action.  Although  the  learned  judge  found  that  the 
bottomry  bond  had  not  been  avoided  by  the  loss  of  the 
Andrew  Johnson  and  her  cargo,  and  therefore  that  the  pay- 
ment made  at  Hamburg  was  necessary,  he  yet  concluded  that 
as  the  Andrew  Johnson  and  her  cargo  had  proven  a  total  loss, 
nothing  having  been  alleged  in  the  libel  as  to  a  recovery 
by  reason  of  such  loss,  the  libellants  were  precluded  from 
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enforcing  their  claims  in  personam  against  the  owner  of  the 
Johnson  in  consequence  of  the  provision  of  the  acts  of  Congress 
limiting  a  shipowner's  liability  for  the  acts  and  contracts  of 
the  master  to  the  value  of  the  ship  and  freight.  35  Fed.  Rep, 
779.  As  a  result,  on  the  27th  of  June,  1888,  an  order  was 
entered  sustaining  the  exception  of  no  cause  of  action,  and 
directing  that,  unless  the  libel  were  amended,  it  be  dismissed 
with  costs.  An  amended  libel  was  filed  in  July,  1888,  to 
which  an  exception  of  no  cause  of  action  was  again  sustained, 
with  leave  further  to  amend.  On  January  4,  1889,  the  libel 
was  for  the  second  time  amended,  and  this  was  also  excepted 
to,  on  the  ground  of  ambiguity,  and  that  it  did  not  state  a 
cause  of  action.  On  the  24th  of  October,  1890,  the  libel  was 
again  amended  by  averring  the  loss  of  the  Johnson,  the  fact 
that  it  had  occurred  by  collision  with  the  Thirlmere,  the  institu- 
tion of  proceedings  against  the  Thirlmere  by  the  owner  of  the 
Johnson,  and  the  recovery  in  those  proceedings  on  the  ground 
that  the  collision  had  been  caused  solely  by  the  fault  of  the 
former  vessel.  In  June,  1891,  respondent  filed  exceptions  and 
an  answer  to  this  amended  libel.  The  answer,  among  other 
things,  averred  as  follows : 

"This  respondent  admits  that  the  owners  of  the  ship 
Thirlmere,  having  taken  appropriate  proceedings  under  the 
statutes  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, obtained  a  decree  limiting  their  liability  for  said  col- 
lision to  a  certain  sum,  which  they  thereupon  paid  into  the 
court,  and  which  said  sum  was  distributed  between  the  libel- 
lants  and  the  respondent  herein,  and  other  parties  and  their 
attorneys,  in  part  satisfaction  of  the  damages  by  each  of  them 
sustained  by  reason  of  said  collision,  but  this  respondent 
denies  that  he  received  the  said  sum  of  £6557  ds.  6rf.,  and 
avers  that  the  amount  received  by  him  was  much  less  than 
said  sum." 

No  allusion  was  made  in  the  pleadings  of  the  respective 
parties  to  the  fact  that  the  owner  of  the  Andrew  Johnson 
had  received  the  benefit  of  any  insurance  upon  the  vessel. 

After  the  taking  of  proof  the  cause  was  heard  on  the 
exceptions  and  merits  on  November  23,  1893.    At  the  outset 
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of  the  hearing  the  trial  court  overruled  all  the  exceptions  to 
the  third  amended  libel  but  that  of  no  cause  of  action,  and 
referred  this  latter  exception  to  the  merits.  Before  the  case 
was  finally  submitted  the  respondent  moved  the  court  to  be 
allowed  to  amend  his  answer  so  as  to  plead  two  additional 
and  distinct  defences: 

'^  First,  to  as  much  of  the  libellant's  claim  as  arises  out  of 
the  limited  liability  proceedings  in  the  English  court  as  to  the 
Thirlmere,  the  defence  of  laches  on  the  part  of  the  libellant  in 
not  sooner  bringing  that  matter  before  the  court. 

*^  Also  as  to  the  same  portion  of  his  claim,  the  defence  res 
judicata,  because  passed  on  by  the  English  court." 

This  request  was  refused  and  exceptions  to  the  refusal  were 
noted.  The  court,  on  the  merits,  held  that  the  bottomry  bond, 
at  the  time  of  its  payment,  was  a  valid  obligation;  that  in 
view  of  the  fact  that  the  bond  embraced  not  only  the  cargo 
on  the  Johnson,  but  also  the  cargo  on  the  Mary  J.  Leslie,  that 
the  words  ^'  said  vessel "  in  the  defeasance  clause  must  be  con- 
sidered as  referring  to  the  cargo  on  both  vessels,  and,  there- 
fore, the  obligations  of  the  bond  were  not  avoided  by  the  loss 
of  the  Johnson  and  her  cargo ;  that  the  owners  of  the  John- 
son having  recovered  from  the  Thirlmere,  up  to  the  value  of 
the  latter  vessel,  damages  for  the  collision,  were  not  discharged 
from  personal  liability  under  the  acts  of  Congress,  inasmuch 
as  the  sum  recovered  from  the  Thirlmere  was  greater  than  the 
amount  sought  to  be  enforced  in  personam  against  the  owner. 
59  Fed.  Rep.  621.  In  conformity  to  the  opinion  of  the  court, 
an  interlocutory  decree  was  entered  on  April  3, 1894,  referring 
the  matter  to  a  special  commissioner  to  ascertain  and  report 
the  amount  the  libellants  were  entitled  to  recover.  On  April 
10,  1894,  the  respondent  again  applied  to  the  court  for  leave 
to  amend  his  answer  by  setting  up  the  two  additional  defences 
of  laches  and  res  judicata,  and  the  request  was  again  denied. 
On  June  5,  1894,  the  report  of  the  commissioner  was  filed, 
finding  the  libellants  entitled  to  the  principal  sum  of  $6091.73, 
and  on  July  16, 1894,  a  final  decree  for  that  sum  with  interest 
and  costs  was  duly  entered.  By  the  final  decree  seven  of 
the  libellants^  that  is  to  say,  those  who  composed  the  firm  of 
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Antony  Gibbs  &  Sons,  were  dismissed  on  the  ground  of  a 
want  of  interest,  the  court  having  found  that  the  bond  was 
paid  by  the  consignees  for  account  of  the  consignors,  and  they, 
therefore,  were  alone  interested  in  the  suit.  On  appeal  to  the 
Circuit  Court  of  Appeals,  the  judgment  of  the  trial  court  was 
reversed.  The  appellate  court  concluded  that  the  words  "  said 
vessel "  in  the  defeasance  clause  of  the  bond  were  free  from 
ambiguity,  and  left  no  room  for  construction,  and,  therefore, 
that  the  loss  of  the  Andrew  Johnson  with  her  cargo  had 
operated  to  avoid  the  bond  according  to  its  tenor,  and  that 
the  payment  made  of  the  amount  by  the  consignees  was 
hence  unnecessary,  and  gave  rise  to  no  legal  claim  against  the 
master  or  owner  of  the  Johnson.  35  U.  S.  App.  138.  In 
consequence  of  the  allowance  of  a  writ  of  certiorari,  the  cause 
is  here  for  review. 

In  the  discussion  at  bar  many  minor  questions  have  been 
pressed  upon  our  attention,  but  the  pivotal  controversy  rests 
upon  the  ascertainment  of  the  true  meaning  of  the  bottomry 
bond,  and  the  obligations,,  if  any,  which  arose  from  its  pay- 
ment. We  forego  the  present  consideration  of  the  more 
unimportant  questions  in  order  to  at  once  approach  the  fun- 
damental issues  in  the  cause.  The  libellants  assert  that  from 
the  terms  of  the  bond  as  a  whole,  it  manifestly  results  that 
the  cargo  of  the  Leslie  was  liable  despite  the  loss  of  the  John- 
son and  her  cargo;  that  hence  the  consignees  of  the  cargo, 
on  the  Leslie,  were  obligated  to  pay  the  bond,  and  that  on 
their  doing  so  there  arose  a  legal  duty  on  the  owner  of  the 
Johnson  to  pay  the  proper  proportion  thereof,  which  obliga- 
tion, it  is  claimed,  can  be  enforced  despite  the  loss  of  the 
ship,  since  the  owner  had  recovered  and  retained  the  amount 
awarded  against  the  Thirlmere.  On  the  other  hand,  the  re- 
spondent asserts  that  the  words  of  the  bond  providing  for  its 
avoidance  in  case  of  the  loss  of  "  said  vessel "  are  free  from 
ambiguity  and  give  no  room  for  construction,  and  that  even 
if  this  be  not  the  case  in  consequence  of  the  loss  of  the  John- 
son, the  consignors  who  paid  the  bond  are  not  entitled,  under 
the  limited  liability  acts,  to  recover  any  proportion  thereof. 

There  can  be  no  doubt  that,  considered  in  themselves  and 
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alone^  there  is  no  ambiguity  in  the  words  found  in  the  clause 
of  the  contract  providing  that  "  if  during  said  voyage  an  utter 
loss  of  the  said  vessel  by  fire,  enemies,  pirates,  the  perils  of 
the  sea  or  navigation,  or  any  other  casualty,  shall  inevitably 
happen,  .  .  .  this  obligation  shall  be  void."  But  the 
question  presented  involves  not  the  interpretation  of  this 
language  apart  from  the  whole  agreement,  but  is,  on  the 
contrary,  the  ascertainment  of  the  meaning  of  the  entire 
contract.  The  fallacy  which  underlies  the  assertion  as  to 
want  of  all  ambiguity  in  the  bond  arises,  therefore,  from 
presupposing  that  in  order  to  establish  want  of  ambiguity 
in  a  contract  a  few  words  can  be  segregated  from  the  en- 
tire context,  and  that  because  the  words  thus  set  apart  are 
not  intrinsically  ambiguous,  there  is  no  room  for  construing 
the  contract  itself.  In  other  words,  the  confusion  of  thought 
consists  in  failing  to  distinguish  between  the  contract  as  a 
whole  and  some  of  the  words  found  therein.  If  the  errone- 
ous theoiy  were  the  rule,  then,  in  every  case,  it  would  be  im- 
possible to  arrive  at  the  meaning  of  a  contract,  in  the  event  of 
difference  between  the  contracting  parties,  since  each  would 
select  particular  words  upon  which  they  relied,  and  thus  frus- 
trate a  consideration  of  the  whole  agreement.  The  elemen- 
tary canon  of  interpretation  is,  not  that  particular  words  may 
be  isolatedly  considered,  but  that  the  whole  contract  must  be 
brought  into  view  and  interpreted  with  reference  to  the  nature 
of  the  obligations  between  the  parties,  and  the  intention  which 
they  have  manifested  in  forming  them.  Boardman  v.  Beedy 
6  Pet.  328 ;  Canal  Co.  v.  HiU,  15  Wall.  94. 

This  general  rule  of  construction  should  especially  guide  a 
conrt  of  admiralty  in  interpreting  a  contract  of  bottomry  and 
respondentia. 

In  the  exercise  of  their  jurisdiction  with  respect  to  such 
bonds,  courts  of  admiralty  are  not  governed  by  the  strict 
roles  of  the  common  law,  but  act  upon  enlarged  principles 
of  equity,  per  Story,  J.,  in  The  Virgiuy  8  Pet.  638,  550 ;  and 
the  same  learned  justice,  in  the  case  of  Pope  v.  Nickeraony 
8  Story,  486,  said :  "  A  court  of  admiralty  in  cases  within  its 
civil  jurisdiction  acts  as  a  court  of  equity,  and  construes  in- 
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struments,  as  a  court  of  equity  does,  with  a  large  and  liberal 
indulgence." 

To  quote  the  language  of  the  judicial  committee  of  the 
Privy  Council  in  The  Prince  George^  4  Moore  P.  C.  28: 
"  Bottomry  bonds  for  the  benefit  of  the  shipowners  and  the 
general  advantage  of  commerce  are  greatly  favored  in  courts 
of  admiralty,  and  where  there  is  no  suspicion  of  fraud  every 
fair  presumption  is  to  be  made  to  support  them." 

We  reach,  then,  under  the  light  of  these  principles,  the  con- 
sideration of  the  contract,  for  the  purpose  of  ascertaining  its 
meaning  and  enforcing  the  intention  of  the  parties  to  be 
derived  from  all  the  stipulations  therein  found.  There  can  be 
no  doubt  that  the  terms  of  the  bond  included  not  only  the 
Andrew  Johnson  and  her  cargo,  but  the  cargo  transhipped 
on  the  Leslie,  for  the  bond  says  :  "  For  which  payment,  to  be 
well  and  faithfully  made,  I  bind  myself,  my  heirs,  executors 
or  administrators,  and  also  the  hull,  boats,  tackle,  apparel  and 
furniture  of  the  said  vessel  and  her  cargo  of  nitrate  of  soda, 
including  about  1200  tons  of  nitrate  of  soda,  transhipped  on 
board  the  British  bark  Mary  J.  Leslie,  of  Liverpool,  N.  S.,  of 
815  tons  register,  and  of  which  W.  S.  MacLeod  is  now  master, 
and  the  freight  to  be  earned  and  become  payable  in  respect 
thereof." 

In  the  recitals  of  the  bond,  where  a  statement  is  made  of 
the  facts  creating  the  necessity  for  the  loan,  the  intention  of 
the  master  to  include  the  cargo  transhipped  on  the  Leslie  is 
also  unequivocally  expressed.  Likewise  in  the  recitals  which 
relate  to  the  conditions  upon  which  the  lenders  have  agreed 
to  advance  the  money  required,  it  is  again  stated  that  they 
have  consented  so  to  do  upon  the  master's  executing  "this 
present  bond  or  obligation  and  hypothecation  of  the  said 
vessel,  her  boats  and  apparel,  and  her  cargo,  including  that 
portion  of  the  cargo  transhipped  to  the  Mary  J.  Leslie,  and 
the  freight  to  be  earned  and  become  payable  in  respect  to  the 
said  cargo,  and  the  said  Grace  Brothers  are  contented  to  stand 
to  and  bear  the  risk,  hazard  and  adventure  thereof  upon  the 
hull,  body  or  keel  of  the  said  vessel  Andrew  Johnson,  her 
boat,  tackle,  apparel  and  furniture,  together  with  the  cargo 
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laden  on  board  as  aforesaid,  and  the  freight  to  be  earned  and 
become  payable  as  aforesaid,  and  for  securing  the  repayment 
of  the  said  sura  ...  he,  the  said  James  H.  Killeran,  doth 
by  these  presents  mortgage,  hypothecate  and  charge  the  said 
vessel,  her  boats,  tackle,  apparel  and  furniture,  and  her  cargo, 
including  that  portion  of  the  cargo  transhipped  to  the  Mary 
J.  Leslie  and  the  freight  to  be  earned  and  become  payable  in 
respect  to  the  said  voyage,  unto  the  said  Grace  Brothers,  their 
executors,  administrators  and  assigns." 

The  cargo  on  the  Leslie  having  been  hypothecated  along 
with  that  on  the  Johnson,  and  the  bond  declaring  that  it  was 
upon  the  faith  of  such  hypothecation  that  the  money  was 
advanced,  the  claim  that  because  of  the  use  of  the  word  ^'  vessel " 
in  the  singular,  the  bond  was  to  be  avoided  by  the  loss  of  the 
Johnson,  despite  the  arrival  of  the  Leslie,  amounts  to  contend- 
ing that  although  both  parties  declared  that  the  money  was 
lent  on  the  faith  of  both  cargoes,  and  that  without  the  pledge 
of  both  it  would  not  have  been  advanced,  yet  that  they  imme- 
diately stipulated  that  it  should  be  secured  upon  only  one  of 
the  objects  hypothecated. 

Deriving  the  meaning  of  the  parties  from  their  situation 
and  their  intentions  as  declared  in  the  contract,  it  becomes 
impossible  in  reason  to  construe  the  word  "vessel"  in  the  defea- 
sance clause  as  not  applying  to  both  the  Johnson  and  the  Leslie. 
It  is  conceded  that  the  value  of  the  Johnson  and  her  cargo 
was  enormously  in  excess  of  the  sum  of  the  bond;  this  having 
been  the  case,  to  hold  that  the  hypothecation  of  the  cargo  on 
the  Leslie  was  only  to  be  availed  of  in  case  of  the  arrival  of 
the  Johnson  and  her  cargo,  would  be  to  determine  that  the 
cargo  on  board  the  Leslie  was  only  to  be  resorted  to  by  the 
bondholder,  in  the  event  recourse  against  that  cargo  should 
be  superfluous.  We  cannot  construe  a  contract  for  security 
so  as  to  render  the  security  available  only  in  case  resort  to  it 
should  become  unnecessary.  True,  it  is  sought  to  escape  the 
dilemma  resulting  from  this  reasoning  by  saying  that  the  ob- 
ject which  the  parties  had  in  view  was  a  resort  to  the  cargo 
of  the  Leslie  in  case  the  Johnson  and  her  cargo  arrived  in  such 
a  damaged  condition  as  to  render  it  necessary  that  the  cargo 
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of  the  Leslie  should  be  called  upon  for  an  average  contribution. 
But  this  explanation  only  accentuates  the  dilemma,  since  it 
contends  that  the  lenders  were  to  have  recourse  to  the  cargo 
of  the  Leslie  in  case  the  security  resulting  from  the  Johnson 
and  her  cargo  was  partially  impaired,  and  not  in  the  event 
that  it  was  wholly  so.  But,  obviously,  if  the  security  of  the 
cargo  of  the  Leslie  was  contemplated  and  provided  for  by  the 
parties,  as  it  manifestly  was,  the  contract  should  not  be  held 
as  meaning  that  the  security  was  to  be  availed  of  only  in  the 
event  that  the  value  thereof  was  required  to  pay  a  part  of  the 
debt,  and  it  was  not  to  be  resorted  to  when  a  greater  reason  for 
so  doing  existed.  There  are  many  other  conditions  of  the  bond 
which  with  equal  force  refute  the  attempt  to  limit  the  word 
"  vessel,"  in  the  defeasance  clause,  to  the  Johnson,  and  which 
irresistibly  make  the  language  of  the  defeasance  clause  har- 
monize with  the  nature  and  extent  of  the  security  afforded  by 
the  bond.  Thus,  the  clause  as  to  the  arrival  of  the  vessels 
made  no  distinction  between  the  Johnson  and  the  Leslie.  It 
cannot  be  contended  that,  if  the  Leslie  had  arrived  at  the 
port  of  destination  before  the  Johnson,  her  cargo  could  have 
been  discharged  without  payment  of  the  bond. 

The  contemporaneous  construction  of  the  contract  given  by 
the  masters  of  the  Johnson  and  Leslie  is  shown  by  the  bill  of 
lading  which  was  given  by  the  one  and  taken  by  the  other 
for  the  nitrate  of  soda  which  was  transhipped  on  the  Leslie. 
On  this  bill  of  lading  the  following  endorsement  was  placed : 

"  The  8449  bags  of  nitrate  of  soda,  as  per  this  bill  of  lading, 
are  included  in  and  jointly  responsible  with  the  nitrate  of 
soda  specified  in  the  bottomry  and  respondentia  bond  given  to 
Messrs.  Grace  Brothers  &  Company  as  security  for  the  payment 
of  the  Amer.  ship  Andrew  Johnson's  disbursements  in  Callao." 

We  conclude  that  to  give  the  construction  to  the  bond 
claimed  by  the  shipowner  would  not  only  do  violence  to  the 
expressed  intentions  of  the  parties  and  their  contemporaneous 
interpretations  of  its  meaning,  but  would  also  be  adopting,  to 
quote  the  language  of  Sir  James  Colville  in  The  Oreat  PacifiOy 
L.  R.  2  P.  C.  254,  "  so  improbable  an  hypothesis  that  the  con- 
struction is  only  to  be  admitted  if  there  is  no  escape  from  it." 
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We  may  properly  say  of  the  bond  under  consideration  what 
was  said  by  the  Supreme  Court  of  Pennsylvania  in  Ins^urance 
Company  v.  DuvcUj  8  S.  &  R.  147,  in  speaking  of  a  form  of 
respondentia  bond  in  use  in  Philadelphia,  which  partook  of 
the  character  of  a  loan  coupled  with  a  contract  of  insur- 
ance: 

**  Contracts  of  this  kind  are  so  different  in  different  countries, 
(although  they  resemble  each  other  in  some  prominent  feat- 
ures,) that  when  disputes  arise  they  are  to  be  decided  by  the 
words  of  the  particular  contract  in  question  rather  than  by 
any  principles  of  general  commercial  law.  In  the  present 
instance,  therefore,  we  must  endeavor  to  ascertain  the  mean- 
ing of  the  bond,  and  be  governed  by  it." 

In  the  case  just  referred  to,  the  loan  was  upon  goods  ladened 
upon  a  vessel,  and  it  was  a  condition  of  the  contract  that  the 
loan  was  to  be  paid  within  a  certain  period  after  the  return  of 
the  vessel  to  Philadelphia,  her  home  port,  or  in  the  eyent  of  an 
utter  loss  by  certain  enumerated  sea  risks,  the  bond  was  to  be 
void.  On  the  return  voyage,  the  vessel  was  condemned  and 
sold  at  an  intermediate  port,  and  the  goods  on  board  were 
sent  to  Philadelphia  in  other  vessels  and  delivered  to  the 
defendants,  and  according  to  an  agreement  annexed  to  the 
respondentia  bond  were  sold  by  them.  In  an  action  brought 
to  recover  the  difference  between  the  price  realized  from  the 
sale  and  the  amount  of  the  loan,  the  defendants  contended, 
among  other  defences,  that  the  terms  of  the  bond  did  not  make 
the  repayment  of  the  loan  dependent  upon  the  return  of  the 
goods,  but  upon  the  return  of  the  vessel,  and  that  as  the  vessel 
did  not  return,  the  day  of  payment  had  not  arrived.  The 
court  pointed  out  the  extraordinary  consequences  which  would 
follow  the  construction  contended  for,  and  held  that,  even  if 
under  a  literal  interpretation  the  right  to  recover  did  not  exist, 
a  resort  to  the  spirit  of  the  contract  and  the  intention  of  the 
parties  would  entitle  the  lender  to  judgment,  as  the  goods  and 
not  the  vessel  were  the  sources  from  which  the  defendants 
expected  to  derive  the  means  of  payment. 

Our  conclusion  being  that  the  bond  was  not  avoided  by  the 
loss  of  the  Johnson,  and  was  a  valid  and  subsisting  obligation. 
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at  the  time  of  its  payment,  by  the  owners  of  the  cargo,  on  the 
Leslie,  the  question  which  arises  is,  —  can  the  cargo  owners 
recover  by  an  action  in  personam  against  the  shipowner  the 
due  average  proportion  of  the  expenses  at  the  port  of  refuge, 
incurred  for  the  benefit  of  the  ship  and  freight?  The  mani- 
fest result  of  the  obligation  of  the  cargo  owners  to  pay  the 
bond  before  they  could  obtain  delivery  of  the  goods  was  that 
they  were  obliged  to  discharge  the  part  of  the  debt  which  was 
due  by  the  ship  Johnson.  This,  in  effect,  gave  rise  in  their  be- 
half to  a  claim  against  the  ship  for  a  breach  of  the  contract  of 
affreightment  or  charter  party,  by  virtue  of  which  the  prop- 
erty of  the  owners  was  received  on  the  Andrew  Johnson  to  be 
transported  to  Hamburg,  and  there  delivered  to  the  order  of 
the  consignees  named  in  the  charter  party  on  payment  of  the 
freight  therein  specified.  Had  a  portion  of  the  cargo  not 
been  delivered,  or  been  delivered  in  a  damaged  condition 
by  the  fault  of  the  master,  the  right  to  proceed  in  admiralty 
to  recover  the  damage  sustained  would  have  been  clear. 
T/ie  Schooner  Freeman^  18  How.  182 ;  Liverpool  Steam  Co.  v. 
Phomix  Ins.  Co.,  129  U.  S.  397,  462.  Delivering  the  cargo 
charged  with  a  lien  for  an  indebtedness  of  the  shipowner 
is  no  different  in  principle  or  effect  from  the  non-delivery 
of  a  portion  or  the  whole  in  a  damaged  condition.  It  is 
also  analogous  in  principle  to  a  jettison  of  a  portion  of  the 
cargo  for  the  benefit  of  the  ship  and  the  remainder  of  the 
cargo,  when  a  clear  right  to  contribution  would  exist,  enforce- 
able in  admiralty.  Dupont  v.  Vance,  19  How.  162,  168.  As 
said  in  the  latter  case  by  Mr.  Justice  Curtis,  delivering  the 
opinion  of  the  court :  "  The  right  of  the  shipper  to  resort  to 
the  vessel  for  claims  growing  directly  out  of  his  contract  of 
affreightment  has  very  long  existed  in  the  general  maritime 
law."  And,  whilst  in  the  same  case,  (page  169,)  the  power 
of  the  master  to  hypothecate  or  sell  a  part  of  the  cargo  to  en- 
able him  to  prosecute  the  voyage  was  declared  to  exist,  the 
obligation  of  the  shipowner,  under  the  law  of  the  sea,  to  reim- 
burse the  cargo  owner  for  the  due  proportion  of  the  loss  was 
clearly  stated. 
The  shipowner  being  liable  for  his  average  portion  of  the 
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loss,  the  question  is,  Was  he  discharged  therefrom  by  the  loss 
of  the  Johnson  and  her  cargo,  although  the  owner  has  re- 
covered and  retains  the  sum  awarded  as  damages  against 
another  ship  for  having  brought  about  the  loss  ?  The  answer 
to  this  question  involves  a  consideration  of  the  proper  con- 
struction to  be  given  to  the  act  limiting  the  liability  of  ship- 
owners. 

The  original  act,  approved  March  3, 1851,  c.  43,  9  Stat.  635, 
was  carried  forward  into  the  Bevised  Statutes  as  sections  4282 
et  seq. 

Section  4283  declares  that  the  liability  of  the  owner  of  any 
vessel  for  various  acts  and  things  mentioned  '^  shall  in  no  case 
exceed  the  amount  or  value  of  the  interest  of  such  owner  in 
such  vessel  and  her  freight  then  pending." 

Section  4284  describes  the  liability  as  "  the  whole  value  of 
the  vessel,  and  her  freight  for  the  voyage  "  ;  and  section  4285 
declares  that  it  shall  be  a  suflScient  compliance  with  the  law 
if  the  owner  transfer  his  interest  in  such  vessel  and  freight^  for 
tTie  henefit  of  the  claimants,  to  a  trustee. 

Section  4283  was  amended  by  the  act  approved  June  26, 
1884,  c.  121,  23  Stat.  63,  57,  so  as  to  do  away  with  the  restric- 
tions upon  the  character  of  debts  and  liabilities  against  which 
the  limitation  might  be  asserted.  This  amendment,  however, 
is  not  material  to  the  question  now  considered. 

The  clear  purpose  of  Congress  was  to  require  the  shipowner, 
in  order  to  be  able  to  claim  the  benefit  of  the  limited  liability 
act,  to  surrender  to  the  creditors  of  the  ship  all  rights  of 
action  which  were  directly  representative  of  the  ship  and 
freight.  Where  a  vessel  has  been  wrongfully  taken  from  the 
custody  of  her  owners  or  destroyed  through  the  fault  of 
another,  there  exists  in  the  owner  a  right  to  require  the 
restoration  of  his  property,  either  in  specie  or  by  a  money 
payment  as  compensation  for  a  failure  to  restore  the  property. 
Manifestly,  if  the  option  was  afforded  the  owner  of  the  ship 
to  receive  back  his  property  or  its  value,  he  could  not,  by 
electing  to  take  its  value,  refuse  to  surrender  the  amount  as  a 
condition  to  obtaining  the  benefit  of  the  act. 

In  The  City  of  Norwichy  118  TJ.  S.  468,  where  the  obliga- 
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tion  of  a  shipowner  to  account  for  the  sum  of  insurance  re- 
covered on  the  loss  of  his  ship,  was  fully  considered,  the  fact 
was  declared  to  be  that  the  provisions  of  the  act  of  Congress, 
just  referred  to,  were  in  conformity  with  the  general  maritime 
law  of  Europe  (502).  The  text  of  the  Ordonnance  de  la 
Marine  of  1681,  and  the  opinions  of  Pardessus  and  other  con- 
tinental jurisconsuls,  were  referred  to  as  the  sources  from 
which  the  principles  embodied  in  the  act  of  Congress  were 
derived.  The  language  of  Pardessus  clearly  shows  that,  under 
the  general  maritime  law,  the  obligation  of  the  owner  was  to 
suri'ender  a  sum  awarded  as  damages  for  the  loss  of  his  ship, 
and,  if  he  did  not,  he  could  not  avail  himself  of  the  limitation 
of  liability.  He  says  (Droit  Commercial,  part  3,  title  2,  ch.  3, 
sec.  2): 

"  The  owner  is  bound  civilly  for  all  delinquencies  committed 
by  the  captain  within  the  scope  of  his  authority,  but  he  may 
discharge  himself  therefrom  by  abandoning  the  ship  and 
freight ;  and,  if  they  are  lost,  it  suifices  for  his  discharge  to 
surrender  all  claims  m  respect  of  the  ship  and  its  freights 

So,  also,  Ealtenbom,  in  a  treatise  published  at  Berlin  in 
liBSl,  as  translated  and  quoted  in  the  dissenting  opinion  in  The 
City  of  Norwich^  supra^  says : 

"  The  Roman  law,  which  held  the  owner  absolutely  liable 
with  all  his  property,  is  nowhere  put  in  practice,  and  was  not 
current  as  early  as  the  Middle  Ages.  Indeed,  the  Consulate 
of  the  Sea,  ch.  183,  224,  236,  the  law  of  Wisby,  reasoning 
from  Arts.  13  and  68,  that  of  the  Hanse  Towns,  reasoning 
from  Art.  2,  title  X,  render  the  owners,  as  a  rule,  answerable 
only  to  the  extent  of  the  ship's  value ;  and  the  modern  mari- 
time laws  free  the  owners,  by  the  abandon  of  the  ship  and 
their  several  shares  in  the  vessel,  from  all  further  liability  for 
the  ship  enterprise,  particularly  for  the  acts  and  contracts  of 
the  captain.  In  the  ship  are  included  all  gains  arising  during 
the  voyage^  as  well  as  the  insurance.  Should  the  ship  and  the 
freight  have  perished,  it  is  sufficient  for  exoneration  of  the 
owners  if  all  claims  and  causes  of  action  having  reference  to 
the  vessel  and  freight  are  abandoned  by  them^ 

The  same  doctrine  is  clearly  recognized  in  the  provisions  of 


Digitized  by 


Google 


O'BRIEN  v.   MILLER.  305 

Opinion  of  the  Court 

the  General  German  Commercial  Code,  where,  in  Art.  778,  it 
is  provided  as  follows : 

^^Art.  778.  In  cases  of  general  average,  the  compensation 
for  sacrifice  or  damage  takes,  as  against  the  ship's  creditor, 
the  place  of  that  which  the  compensation  is  to  make  good. 

"The  same  rule  applies  to  the  indemnity,  which  in  case  of 
loss  or  damage  to  the  vessel  or  of  nonpayment  of  freight 
when  goods  have  been  lost  or  damaged,  is  dne  to  the  ship- 
owner by  the  party  who  has  caused  the  dt^mage  by  his  illegal 
conduct. 

"  When  the  compensation  or  indemnity  has  been  received 
by  the  shipowner,  he  is  personally  responsible  to  the  ship's 
creditors  to  the  extent  of  the  amount  received  in  the  same 
manner  as  to  the  creditors  of  a  voyage  in  case  of  encashment 
of  the  freight." 

Indeed,  that  a  right  of  action  for  the  value  of  the  owner's 
interest  in  a  ship  and  freight  is  to  be  considered  as  a  substi- 
tute for  the  ship  itself,  was  decided  in  this  court  in  the  case  of 
Sheppard  v.  Taylor,  5  Pet.  675.  That  was  a  case  where  a 
vessel  had  been  seized,  condemned  and  sold  by  the  Spanish 
authorities  because  of  a  violation  of  the  trade  regulations 
of  the  kingdom  of  Spain.  The  King  of  Spain  subsequently 
ordered  the  proceeds  of  the  vessel  and  cargo  to  be  repaid  to 
the  owners,  but  this  was  not  done;  afterwards  the  owners, 
having  become  insolvent,  assigned  their  claims  for  the  restora- 
tion of  the  proceeds  and  for  indemnity  from  Spain  to  their 
separate  creditors,  and  the  commissioners  under  the  Florida 
treaty  awarded  to  be  paid  to  the  assignees  a  sum  of  money, 
part  for  the  cargo,  part  for  the  freight,  and  part  for  the  ship. 
The  officers  and  seamen  having  proceeded  against  the  owners 
of  the  ship  by  a  libel  in  personam  for  their  wages,  and  having 
afterwards,  by  an  amended  libel  in  personam^  claimed  pay- 
ment out  of  the  money  paid  to  the  assignees  of  the  owners 
under  the  treaty,  it  was  held  that  they  were  entitled,  towards 
the  satisfaction  of  the  same,  to  the  sum  awarded  by  the  com- 
missioners for  the  loss  of  the  ship  and  her  freight,  with  certain 
deductions  for  the  expenses  of  prosecuting  the  claim  before 
the  commissioners. 

VOL.  CLXVm— 20 
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Mr.  Justice  Story,  delivering  the  opinion  of  the  oonrt,  said 
(p.  710): 

''If  the  ship  had  been  specifically  restored,  there  is  no  doubt 
that  the  seamen  might  have  proceeded  against  it  in  the  admir 
ralty  in  a  suit  in  rem  for  the  whole  compensation  due  to  them. 
They  have  by  the  maritime  law  an  indisputable  lien  to  this 
extent.  This  lien  is  so  sacred  and  indelible  that  it  has,  on 
more  than  one  occasion,  been  expressively  said  that  it  adheres 
to  the  last  plank  of  the  ship.  1  Peter's  Adm.  note  186, 195; 
2  Dodson's,  13 ;  The  Neptune,  1  Hagg.  Adm.  227,  239. 

"  And,  in  our  opinion,  there  is  no  diflference  between  the 
case  of  a  restitution  in  specie  of  the  ship  itself  and  a  restitution 
in  value.  The  lien  reattaches  to  the  thing  and  to  whatever  is 
substituted  for  it.  This  is  no  peculiar  principle  of  the  admi- 
ralty. It  is  found  incorporated  into  the  doctrines  of  courts 
of  common  law  and  equity.  The  owner  and  the  lienholder, 
whose  claims  have  been  wrongfully  displaced,  may  follow  the 
proceeds  wherever  they  can  distinctly  trace  them.  In  respect, 
therefore,  to  the  proceeds  of  the  ship,  we  have  no  difficulty  in 
affirming  that  the  lien  in  this  case  attaches  to  them." 

Nor  does  the  ruling  in  The  City  of  Norwich,  supra,  that 
the  proceeds  of  an  insurance  policy  need  not  be  surrendered, 
by  the  shipowner,  conflict  with  the  decision  in  Sheppard  v. 
Taylor.  The  decision  as  to  insurance  was  placed  on  the 
ground  that  the  insurance  was  a  distinct  and  collateral  con- 
tract which  the  shipowner  was  at  liberty  to  make  or  not.  On 
such  question  there  was  division  of  opinion  among  the  writers 
on  maritime  law  and  in  the  various  maritime  codes.  But  as 
shown  by  the  full  review  of  the  authorities,  found  in  the  opin- 
ion of  the  court,  and  in  the  dissent  in  The  City  of  Norwich, 
all  the  maritime  writers  and  codes  accord  in  the  conclusion 
that  a  surrender,  under  the  right  to  limit  liability,  must  be 
made  of  a  sum  received  by  the  owner,  as  the  direct  result  of 
the  loss  of  the  ship,  and  which  is  the  legal  equivalent  and  sub- 
stitute for  the  ship. 

We  conclude  that  the  owner  who  retains  the  sum  of  the 
damages  which  have  been  awarded  him  for  the  loss  of  his  ship 
and  freight  has  sot  surrendered  "the  amount  or  value"  (sec. 
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4283)  of  his  interest  in  the  ship ;  that  he  has  not  given  up  the 
"  whole  value  of  the  vessel "  (sec.  4284) ;  that  he  has  not  trans- 
ferred "his  interest  in  such  vessel  and  freight"  (sec.  4285). 
It  follows  that  the  shipowner^therefore,  in  the  case  before  us, 
to  the  extent  of  the  damages  paid  on  account  of  the  collision, 
was  liable  to  the  creditors  of  the  ship,  and  the  libellants,  as 
such  creditors,  were  entitled  to  collect  their  claim,  it  being 
less  in  amount  than  the  sum  of  such  proceeds. 

The  remaining  questions  are  free  from  diflSculty.  It  was 
urged  below  and  is  pressed  at  bar  that  the  amended  libels 
disclosed  no  cause  of  action,  because  it  was  not  specifically 
alleged  that  the  master  of  the  Johnson  communicated  with 
the  cargo  owners  before  consenting  to  the  bond. 

It  was  said  in  The  Julia  Blake,  107  U.  S.  418,  425,  "it  is 
now  the  settled  law  of  the  English  courts  that  a  master  cannot 
bottomry  a  ship  without  communication  with  owner,  if  com- 
munication be  practicable,  and,  a  fortiori,  cannot  hypothecate 
the  cargo  without  communicating  with  the  owner  of  it,  if 
communication  with  such  owner  be  practicable."  A  particu- 
lar review  of  the  doctrine  laid  down  by  the  English  courts  was 
however  rendered  unnecessary  in  the  case  of  the  Julia  Blake, 
as  the  circumstances  in  that  case  clearly  established  that  the 
hypothecation  of  the  cargo  was  unwarranted,  irrespective  of 
the  failure  to  communicate  with  the  owner  of  the  cargo.  In 
the  case  of  Olascott  v.  Lang,  2  Phillips'  Ch.  310,  decided  in 
1847,  Lord  Chancellor  Cottenham  declared  that  no  authority 
existed  to  support  the  claim  that  a  bottomry  bond  executed 
upon  a  vessel  might  be  avoided  because  the  captain,  though 
having  opportunity  to  do  so,  failed  to  communicate  with  the 
owners  before  giving  the  bond.  In  The  Eamak,  L.  R.  2 
Ad.  &  Ec.  289,  Sir  Bobert  Phillimore  thus  referred  to  the 
subject : 

"  I  think  it  will  be  found  upon  examination  of  the  foreign 
maritime  law  that  the  bottomry  bond,  under  the  various  titles 
of  contrat  d  la  groase  aventure,  hypotheca,  hodmer,  or  cambio 
maritimo,  was  always  considered  as  binding  the  cargo,  and 
that  the  necessity  of  a  special  communication,  if  possible,  of 
the  master  with  the  owner  of  the  cargo,  according  to  the  doo- 
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trine  of  recent  cases,  however  just  in  principle,  is  peculiar  to 
the  English  law." 

The  rule  declared  to  be  settled  in  Great  Britain  by  the  cases 
of  The  Bonaparte^  8  Moore  P.  C.  459 ;  The  Hamburg,  B.  & 
Lush.  253,  273;  S.  C.  2  Moore  P.  C.  (N.  S.)  289,  320;  Aus- 
tralasian  Steam  Navigation  Company  v.  Morae,  L.  R.  4  P.  C. 
222,  was,  in  1877,  thus  stated  by  the  Privy  Council  in  Kleins 
wort  V.  Ca^sa  Marittima,  2  App.  Cas.  157 : 

^^  That  it  is  an  universal  rule  that  the  master,  if  in  a  state  of 
distress  or  pressure,  before  hypothecating  the  cargo,  must  corn- 
municate  or  even  endeavor  to  communicate  with  the  owner  of 
the  cargo,  has  not  been  alleged,  and  is  a  position  that  could 
not  be  maintained ;  but  it  may  safely,  both  on  authority  and 
on  principle,  be  said,  that  in  general  it  is  his  duty  to  do  so,  or 
it  is  his  duty  in  general  to  attempt  to  do  so.  .  .  .  If  ac- 
cording to  the  circumstances  in  which  he  is  placed  it  be 
reasonable  that  he  should  —  if  it  be  rational  to  expect  that  he 
may  —  obtain  an  answer  within  a  time  not  inconvenient  with 
reference  to  the  circumstances  of  the  case,  then  it  must  be  taken 
upon  authority  and  principle  that  it  is  the  duty  of  the  master 
to  do  so,  or  at  least  to  make  the  attempt." 

As  in  the  case  of  the  Julia  Blake,  however,  we  find  it  un- 
necessary to  determine  in  the  case  now  before  us  whether  the 
rule  laid  down  by  the  courts  of  Great  Britain  is  the  doctrine 
of  this  court.  Under  that  rule,  it  is  only  where,  under  aU  the 
circumstances  of  the  case,  communication  with  the  owners  of 
the  cargo  was  feasible,  that  a  failure  to  attempt  to  communi- 
cate will  avoid  the  bond.  Now,  in  the  case  at  bar,  the  plead- 
ings do  not  aver  nor  does  the  evidence  establish  whether 
communication  was  had  by  the  master  with  the  owners  of  the 
cargo  before  the  execution  of  the  bond,  nor  that  such  com- 
munication was  feasible  or  might  reasonably  have  been  had. 
While  it  may  be  inferred  from  the  averment  in  the  libel  that 
the  libellants  assented  to  the  bond,  ''believing  that  the  said 
bond  was  properly  and  necessarily  issued,"  that  such  assent  was 
given  subsequent  to  the  execution  of  the  bond,  the  language 
used  does  not  imply  that  the  master  had  not  communicated 
"with  the  cargo  owners  before  making  the  hypothecation.    As 


Digitized  by 


Google 


O'BRIEN  V.   MILLER.  309 

Opinion  of  the  Court. 

the  bond  does  not  import  to  the  contrary,  the  master  mast  be 
presumed  to  have  lawfully  executed  it.  The  necessity  for  the 
hypothecation  and  that  the  course  pursued  was  for  the  best 
interests  of  the  cargo  owners  is  established  by  the  evidence. 
Under  such  circumstances,  we  think  the  duty  was  upon  the 
party  who  questioned  the  power  of  the  master  to  have  exe- 
cuted the  instrument  of  hypothecation  to  plead  it  as  a  matter 
of  defence.  The  Virgin^  8  Pet.  638,  650.  Particularly  is  this 
the  case  when,  as  here,  the  recovery  sought  from  the  ship- 
owner is  for  advances  made  for  his  heneJU^  which  were  charged 
upon  the  property  of  the  cargo  owners  by  the  representative 
as  well  of  the  shipowner  as  the  owners  of  the  cargo.  Whether, 
under  the  circumstances,  an  estoppel  might  not  arise,  need  not 
be  determined. 

But  one  matter  remains  to  be  considered,  and  that  is  as  to 
the  action  of  the  District  Judge  in  refusing,  on  the  hearing  and 
subsequently,  to  permit  the  respondent  to  amend  his  answer  by 
setting  up  the  plea  of  laches  and  of  res  judicata  as  respects  the 
allegation  for  the  first  time  made  in  the  third  amended  libel 
of  the  receipt  by  the  owner  of  the  Andrew  Johnson  of  par- 
tial compensation  from  the  owners  of  the  ship  Thirlmere  for 
the  loss  of  the  Andrew  Johnson  and  her  freight.  The  third 
amended  libel  was  filed 'October  28, 1890,  and  the  exceptions 
and  answer  thereto  were  filed  June  22,  1891.  The  trial  took 
place  on  November  22, 1893.  It  appears  from  the  papers  used 
in  support  of  the  motion  filed  after  the  trial  of  the  case  that 
the  claim  made  in  the  admiralty  proceedings  in  England, 
that  the  cargo  owners  should  be  credited  from  the  ship's  share 
of  the  moneys  paid  into  court  by  the  owners  of  the  Thirlmere 
with  the  ship's  proportion  of  the  bottomry  bond,  was  rejected, 
because  of  a  supposed  want  of  jurisdiction.  Indeed,  the  proc- 
tor for  the  respondent,  in  an  aflidavit  filed  in  support  of  the 
renewed  application  for  leave  to  amend  the  answer,  stated  as 
a  reason  for  not  setting  forth  the  defences  in  question  in  the 
answer  to  the  amended  libel  that  he  ^^  was  then  of  the  opinion 
that  his  client  was  entitled  to  judgment  on  the  defences  then 
set  up"  and  that  he  ^^was  then  advised  that  the  presentation 
and  rejection  by  the  English  admiralty  court  of  the  libellants' 
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claim,  founded  on  their  payment  of  the  bottomry  bond,  did 
not,  according  to  the  law  of  England,  amount  to  an  adjudi- 
cation thereon,  for  the  reason  that  the  said  English  court  of 
admiralty  was  without  jurisdiction  thereof." 

It  is  also  clearly  inferable  from  the  statements  in  the  affi- 
davit we  have  referred  to  that  when  the  answer  to  the  third 
amended  libel  was  filed  the  proctor  for  the  respondent  knew 
of  the  transaction  with  the  insurance  company.  Even,  there- 
fore, if  the  fact  was,  as  claimed,  that  the  respondent  would 
have  been  entitled  to  receive  from  his  underwriters  one  half  of 
whatever  decree  the  libellants  might  be  entitled  to  recover, 
had  the  same  been  secured  with  reasonable  diligence,  and  that 
respondent  had  lost  said  recourse  by  reason  of  the  bar  of  the 
statute  of  limitations,  still  there  is  no  pretence  that  the  re- 
spondent was  misled  into  believing  that  the  libellants  had 
abandoned  their  claim  against  him,  and  the  fact  was  that  they 
promptly  brought  suit  in  this  country  to  recover  against  the 
shipowner.  Without  considering  the  averment  in  the  last 
amendment  to  the  libel,  by  which  the  retovery  by  the  owner 
of  the  Johnson  from  the  Thirlmere  was  alleged,  the  first  libel 
informed  the  respondent  that  the  claim  arising  from  the  bond 
was  pressed  against  him.  If  between  the  time  of  the  filing  of 
the  first  libel  (July  20,  1887)  and  the  time  of  the  hearing 
(November  22,  1893)  a  claim  against  an  insurance  company  in 
favor  of  the  respondent  was  lost  by  laches,  such  loss  was  the 
result  of  his  own  conduct. 

Under  all  the  circumstances,  particularly  as  the  rejection  of 
the  claim  in  the  courts  of  Great  Britain  was  not  upon  the 
merits,  we  are  of  opinion  that  the  trial  court  did  not  abuse 
its  discretion  in  refusing  leave  to  amend  the  answer. 

The  decree  of  the  Circuit  Court  of  Appeals  must  be  reversed^ 
and  that  of  the  District  Court  affirmedy  and  it  is  so  ordered. 
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HAEEISON  V.  PEREA. 
PEREA  V.  HARRISON. 

APPEALS   FROM  THB   SUPREME   OOURT  OF  THE  TERRTTOBT  OF  NEW 

MEXICO. 

ITos.  118, 497.    Arffoed  November  10, 11, 1897.  —  Decided  Novembtf  89, 1897. 

When  the  defendant's  answer  in  a  chancery  suit  sets  up  matters  which  are 
impertinent,  and  he  also  files  a  cross  bill  making  allegations  of  the  same 
nature,  a  demurrer  to  the  cross  bill  on  that  ground  shonld  be  sustained. 

The  findings  of  fact  in  an  appeal  from  the  Supreme  Court  of  a  Territory 
are  conclusive  upon  this  court,  whose  jurisdiction  on  such  appeal,  apart 
from  exceptions  duly  taken  to  rulings  on  the  admission  or  rejection  of 
evidence,  is  limited  to  determining  whether  the  findings  of  fact  support 
the  judgment. 

It  being  found  that  the  defendant  converted  the  entire  assets  which  are  the 
subject  of  this  controversy,  there  was  no  error  in  cliarging  him  with 
interest  on  the  amount  so  converted,  without  regard  to  whether  he  did 
or  did  not  make  profits. 

The  solicitor  was  properly  allowed  a  fee  from  the  fund. 

An  item  in  the  decree  below  which  was  not  appealed  from  by  the  complain- 
ant is  not  before  this  court  for  consideration. 

A  clerical  error  in  the  decree  of  the  court  below  caused  by  the  omission 
of  the  name  of  one  of  the  distributees,  can  be  corrected,  on  application, 
by  the  court  below  after  the  case  is  sent  down. 

The  costs  in  this  court  must  be  paid  by  Harrison  personally. 

The  bill  in  the  first  above  entitled  suit  was  filed  in  a  District 
Court  of  the  Territory  of  New  Mexico,  in  chancery,  by  Pedro 
Perea,  as  sole  surviving  administrator  of  the  estate  of  Jos^  L. 
Perea,  Second,  deceased,  and  as  one  of  his  heirs-at-law,  against 
the  defendant,  George  W.  Harrison,  individually  and  as  ad- 
ministrator of  the  estate  of  his  wife,  Guadalupe  Perea  de 
Harrison,  and  also  against  the  other  heirs-at-law  of  Jos6  L. 
Perea,  Second.  It  was  brought  to  compel  an  accounting  by 
the  defendant  George  W.  Harrison,  individually  and  as  ad- 
ministrator of  the  estate  of  his  wife,  for  the  property  and 
assets  of  the  estate  of  Jos6  L.  Perea,  Second,  which  had  come 
into  his  hands. 

The  bill  in  sabstance  alleged  the  following  facts:  Jos6 
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Perea,  Second,  a  resident  of  New  Mexico,  died  in  that  Terri- 
tory on  the  27th  of  August,  1887,  being  about  the  age  of  eight 
years.  He  left  him  surviving  his  mother,  Guadalupe  Perea, 
who  was  then  a  widow,  and  his  half  brothers  and  sisters  as 
his  heirs-at-law.  On  the  23d  of  July,  1884,  his  mother  had 
been  appointed  his  guardian  and  had  taken  possession  of  his 
property.  In  September,  1885,  she  married  the  defendant 
Greorge  W.  Harrison.  She  continued  guardian  of  her  son  up 
to  his  death,  in  August,  1887.  In  September,  1887,  the  com- 
plainant was  appointed  administrator  and  the  mother  was  ap- 
pointed administratrix  of  the  estate  of  the  minor.  They  both 
gave  bonds  and  took  the  requisite  oaths.  On  the  6th  of  March, 
1888,  the  mother  made  what  she  termed  a  final  report  of  her 
guardianship  to  the  probate  court,  which  showed  a  balance  of 
over  seventeen  thousand  dollars  in  her  hands  belonging  to  the 
estate  of  the  minor.  Under  the  influence  of  her  husband  she 
claimed,  from  the  time  of  her  son's  death  down  to  her  own 
decease,  to  hold  the  property  as  guardian  and  not  as  adminis- 
tratrix, and  while  acting  under  that  influence  she  refused  to 
permit  the  complainant,  after  his  appointment  as  administra- 
tor, to  assist  in  the  administration  of  the  estate,  or  to  have 
possession  or  control  over  any  of  its  assets.  Objections  were 
made  by  the  complainant  to  the  report  filed  by  the  mother  in 
March,  1888,  called  the  guardian's  final  account,  and  these  ob- 
jections were  sustained  by  the  probate  court.  An  appeal  from 
that  order  was  taken  by  the  mother,  but  no  further  proceedings 
were  had  therein,  and  the  same  was  practically  abandoned. 
The  mother  died  October  20,  1889.  Her  husband  then  un- 
lawfully took  possession  of  the  property  of  the  minor  in  her 
hands  at  the  time  of  her  death,  and  subsequently  and  on  the 
6th  of  January,  1890,  he  took  out  letters  of  administration 
on  her  estate,  she  dying  intestate.  He  then  claimed  to  hold 
the  estate  of  the  minor  by  reason  of  being  administrator  of 
his  wife's  estate.  He  took  possession  of  the  minor's  estate 
individually,  with  full  knowledge  of  its  trust  character,  placed 
it  to  his  own  credit  in  bank,  mingled  it  with  his  own  funds, 
and  claimed  the  right  to  retain  possession  and  control  thereof, 
and  refused  the  demand  to  pay  over  the  estate  to  him,  which 
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the  complainant  made  in  his  capacity  as  sole  surviving  ad- 
ministrator of  the  estate  of  the  minor.  It  was  also  alleged 
that  the  mother  of  the  deceased  minor,  acting  under  the  in- 
fluence and  by  the  direction  of  her  husband,  and  the  defendant 
Harrison  himself,  individually,  did  by  their  actions  cause  great 
damage  to  the  estate  of  the  minor,  and  relief  was  demanded 
against  the  defendant  Harrison  as  administrator  of  his  wife's 
estate,  and  individually  for  an  accounting  in  relation  to  the 
estate  of  the  minor,  of  which  he  was  in  possession,  and  for  a 
recovery  of  the  amount  found  to  be  in  his  possession. 

The  defendant  Harrison  demurred  to  the  bill,  his  demurrer 
was  overruled,  and  he  then  answered  both  individually  and  as 
administrator  of  the  estate  of  his  deceased  wife.  In  that 
answer  the  defendant  denied  many  of  the  material  allegations 
contained  in  the  bill.  He  alleged  that  he  and  the  defendant 
Grover  William  Harrison,  who  was  minor  child  of  himself  and 
his  deceased  wife,  Guadalupe  Perea  de  Harrison,  had  succeeded 
to  all  the  interest  and  rights  of  his  said  wife  in  and  to  the  prop- 
erty of  the  estate  of  Jos6  L.  Perea,  Second,  and  for  that  reason 
the  complainant  was  not  entitled  to  a  decree  for  anything 
upon  the  accounting.  The  answer  also  alleged  that  the 
complainant  was  a  son  and  also  one  of  three  administrators 
of  the  estate  of  the  late  Jos6  L.  Perea,  Senior,  (two  of  com- 
plainant's brothers  being  the  other  administrators,)  and  that 
those  administrators  had  failed  to  account  for  a  large  sum  of 
money  which  was  due  from  the  estate  of  Jos6  L.  Perea,  the 
elder,  to  Jos6  L.  Perea,  Second,  in  his  lifetime,  and  afterwards 
to  his  estate ;  and  it  was  alleged  that  large  amounts  of  property 
bad  come  into  the  hands  of  such  administrators  of  the  estate 
of  the  deceased  father,  Jos6  L.  Perea,  Senior,  of  which  no 
account  had  been  made,  and  that  the  pro  rata  share  of  the 
minor,  Jos6  L.  Perea,  Second,  in  these  assets  so  unaccounted 
for  would  amount  to  thirty  thousand  dollars. 

The  complainant  excepted  to  so  much  of  the  answer  as  con- 
tained the  above  allegations  relating  to  the  estate  of  the  elder 
Perea  and  the  action  of  the  administrators  with  regard  thereto, 
upon  the  ground  of  impertinence. 

The  defendant,  by  leave  of  court,  also  filed  a  cross  bill,  in 
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which  in  very  great  detail  he  set  forth  the  condition  of  the 
estate  of  the  elder  Perea  and  the  action  of  the  administrators 
thereof.  Among  other  things  it  was  alleged  that  the  elder 
Perea  in  1842  married  his  first  wife  and  they  lived  together 
until  1877,  when  she  died;  that  he  had  by  her  six  daughters 
and  six  sons,  and  that  he  brought  into  the  marriage  commu- 
nity a  large  amount  of  property,  real  and  personal,  amounting 
to  a  hundred  thousand  dollars,  acquired  by  him  by  inheritance, 
bequest  and  other  means,  and  in  addition  personal  property  of 
the  value  of  about  three  hundred  thousand  dollars,  and  that  at 
the  time  of  his  marriage  his  wife  owned  in  her  own  right  and 
brought  into  the  marriage  community  real  property  situate 
in  the  Territory  of  New  Mexico  of  the  value  of  thirty  thousand 
dollars  and  personal  property  of  the  value  of  thirty  thousand 
dollars;  that  this  property  of  the  husband  and  wife  became 
upon  their  marriage  property  of  the  marriage  community,  and 
so  continued  to  remain  the  property  of  the  parties,  to  which 
large  accretions  and  additions  were  made  by  the  industry  and 
labor  of  the  husband  and  wife,  so  that  at  the  time  of  the 
death  of  the  wife  in  1877  the  full  value  of  the  united  property 
was  three  hundred  thousand  dollars  of  realty  and  five  hundred 
thousand  dollars  of  personalty,  and  that  all  of  this  property, 
except  the  amount  brought  into  the  marriage  community,  was 
gain  and  increase  of  that  property  and  belonged  in  equal 
parts  to  the  husband  and  wife. 

It  was  further  alleged  that  in  1883  the  elder  Perea  died, 
and  that  his  estate  had  not  been  properly  administered ;  that 
property  belonging  to  the  estate  had  not  been  inventoried  as 
such ;  that  the  conduct  of  the  administrators  had  been  vraste- 
ful,  the  estate  had  not  been  properly  taken  care  of,  and  that 
the  administrators  had  expended  large  amounts  of  the  commu- 
nity property  in  the  purchase  of  real  property,  so  that  such 
property  had  been  unlawfully  converted  into  worthless  real 
property.  It  was  also  alleged  that  a  pretended  settlement  had 
been  made  before  the  probate  judge  in  New  Mexico,  and  the 
administrators  had  made  an  accounting  before  the  court,  and 
had  obtained  their  discharge  and  the  cancellation  of  their 
bonds  by  that  court ;  that  this  settlement  before  and  discharge 
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by  the  probate  court  was  a  fraudulent  one  and  fraudulently 
obtained,  and  that  the  decree  should  be  set  aside.  It  was 
also  alleged  that  the  defendant  Harrison  and  his  wife  had 
before  her  death  commenced,  a  suit  against  the  complainant 
and  the  other  defendants  who  were  administrators  of  the 
estate  of  the  elder  Perea,  asking  for  an  accounting  in  regard 
to  the  identical  matters  and  things  set  up  in  this  cross  bill ;  and 
that  such  suit  was  still  pending  and  undetermined  at  the  time 
of  the  commencement  of  this  suit  by  the  complainant  herein. 

Various  other  matters  in  relation  to  the  management  of  the 
estate  of  the  elder  Perea  were  set  forth  in  the  cross  bill  at 
very  great  length,  and  relief  was  demanded  in  accordance 
with  what  was  alleged  to  be  his  rights  by  such  complainant. 
This  relief  was  of  all  varieties,  including  an  investigation  into 
accounts  and  matters  relating  to  community  property  arising 
out  of  the  marriage  of  the  elder  Perea  in  1842,  and  an  inquiry 
as  to  what  was  such  property  and  its  proper  increase;  also 
injunctions,  accountings,  decrees  for  conveyance,  for  distribu- 
tion, for  removal  of  the  administrators ;  for  the  annulling  of 
the  pretended  and  fraudulent  decree  discharging  the  adminis- 
trators and  finally  settling  their  accounts,  and  for  the  appoint- 
ment of  a  receiver  of  the  estate  of  the  elder  Perea. 

To  this  cross  bill  the  complainant  herein  demurred  upon 
several  grounds,  the  substance  being  that  it  was  multifarious 
in  that  it  was  brought  in  regard  to  matters  having  no  con- 
nection with  the  subject-matter  of  the  original  bill,  and  not 
proper  to  be  investigated  in  this  suit. 

The  exceptions  to  the  answer  and  the  demurrer  to  the  cross 
bill  were  argued  at  the  same  time,  and,  after  hearing  counsel, 
the  court  allowed  the  exceptions  and  struck  out  the  matter 
excepted  to,  and  it  also  sustained  complainant's  demurrer  to 
the  cross  bill. 

The  case  then  being  at  issue  was  duly  referred  to  a  master, 
before  whom  both  parties  appeared  and  introduced  their 
proofs,  after  which  the  master  made  his  report.  Upon  that 
report  and  the  evidence  taken  before  the  master,  the  case  was 
brought  to  a  hearing,  and  the  court  found  in  substance  that 
the  allegations  set  forth  in  complainant's  bill  were  true.    The 
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court  also  found  that  Jos6  L.  Perea,  Senior,  died  about  the 
2l8t  day  of  April,  1883,  and  left  his  widow,  Guadalupe  Perea, 
(who  afterwards  married  the  defendant  George  W.  Harrison,) 
and  the  other  defendants  in  this  suit,  with  the  exception  of 
George  W.  and  Grover  William  Harrison,  his  heirs-at-law. 
Jos6  Perea,  Second,  was  the  son  of  the  elder  Perea  by  his 
second  wife,  Guadalupe  Perea.  After  the  death  of  the  elder 
Perea,  his  widow  married,  as  heretofore  stated,  the  defend- 
ant George  W.  Harrison,  and  by  him  she  had  issue,  Grover 
William  Harrison,  one  of  the  defendants  herein.  With  these 
exceptions  all  of  the  defendants  were  children  of  the  elder 
Perea  by  a  former  wife.  Pedro,  Mariano  and  Jesus  M.  Perea 
were  appointed  administrators  of  the  estate  of  their  deceased 
father. 

The  court  also  found  that  the  defendant  George  W.  Harri- 
son, not  only  upon  the  death  of  his  wife  had  control,  but  that 
immediately  after  their  marriage  he  took  control  and  charge 
of  the  assets  of  the  deceased  minor,  and  at  the  time  of  the 
entry  of  the  decree  herein  he  still  retained  and  had  possession 
of  all  the  moneys  belonging  to  that  estate,  and  that  they  were 
subject  to  his  individual  control. 

At  the  time  of  the  death  of  the  minor  he  owed  no  debts 
and  there  were  no  charges  against  his  estate  except  his  funeral 
expenses  and  the  expenses  of  his  last  illness  and  certain 
claims  for  his  maintenance  by  his  guardian.  The  defendant 
George  W.  Harrison,  in  the  name  of  his  wife  and  in  her  life- 
time, made  sundry  reports  to  the  probate  court  as  to  the  con- 
dition of  the  estate,  some  of  which  contained  false  entries  to 
her  advantage,  and  together  they  obstructed  the  distribution 
of  the  estate  among  the  heirs. 

The  court  also  found  that  George  W.  Harrison,  the  defend- 
ant, wilfully  obstructed  the  distribution  of  the  assets  of  the 
estate  of  the  minor,  and  by  his  misconduct  rendered  it  neces- 
sary that  the  complainant  should  obtain  possession  of  the 
assets  by  the  institution  of  this  suit,  and  that  the  necessity 
for  this  suit  arose  entirely  out  of  the  wrongful  conduct  of  the 
defendant  Harrison. 

The  amount  found  due  from  the  defendant  to  the  com- 


Digitized  by 


Google 


HARRISON  v.   PEREA.  317 

Statement  of  the  Case. 

plainant  was  stated  in  the  decree  to  be,  with  interest  up  to 
the  date  of  the  entry  of  the  decree,  June  19,  1893,  the  sum 
of  $31,545.32,  of  which  the  defendant  Harrison  was  entitled 
as  administrator  of  the  estate  of  his  late  wife,  Guadalupe  Perea 
de  Harrison,  to  thirteen  twenty-sixths,  and  to  three  twenty- 
sixths  in  addition  by  reason  of  the  purchase  of  the  interests 
of  some  of  the  heirs  of  the  estate  of  Jos6  L.  Perea,  Second, 
and  to  one  twenty-sixth  more,  as  guardian  of  Qrover  William 
Harrison,  one  of  the  defendants,  being  a  total  of  seventeen 
twenty-sixths ;  and  the  other  heirs  were  each  decreed  entitled 
to  one  twenty-sixth  of  such  balance ;  and  it  was  provided  in 
the  decree  that  the  defendant  Harrison  might,  instead  of  turn- 
ing over  to  the  complainant,  the  administrator  of  Jos6  Perea, 
Second,  the  full  sum  found  due,  retain  the  amount  found  due 
him  from  the  estate,  which  was  stated  to  be  the  sum  of 
$16,227.19.  The  defendant  George  W.  Harrison  was  also 
charged  with  the  payment  of  the  costs  of  the  suit  individu- 
ally, including  the  sum  of  one  thousand  dollars  allowed  the 
special  master. 

From  the  final  decree  thus  entered  the  defendant  George 
W.  Harrison  appealed  to  the  Supreme  Court  of  the  Territory 
of  New  Mexico,  which  court,  with  some  modifications,  affirmed 
the  judgment  of  the  court  below.  Those  modifications  con- 
sisted in  charging  interest  upon  the  full  amount  of  the  sum 
found  due  by  the  decree  of  the  court  below,  from  the  time 
of  the  entry  of  that  decree  up  to  the  26th  of  August,  1896, 
which  amounted  to  the  sum  of  $4324.45,  and  the  defendant 
was  charged  in  the  decree  of  the  last  named  date  with  the 
full  sum  of  $35,869.77.  The  fee  for  the  solicitor  of  complain- 
ant was  reduced  from  $5000  to  $3586.97,  being  ten  per  cent 
upon  the  amount  found  in  the  hands  of  the  defendant  Harri- 
son. The  complainant,  as  administrator,  was  decreed  to  be 
entitled  to  the  statutory  commission  upon  the  last  named  sum 
found  by  the  court  to  be  due  from  the  defendant  Harrison, 
which  commission  amounted  to  $1943.48.  The  court  also  re- 
duced the  compensation  of  the  special  master  from  $1000  to 
$500.  The  court  also  modified  the  decree  against  Harrison 
for  the  payment  of  costs  individually,  by  directing  "that  the 
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said  solicitor's  fee,  the  said  commission  for  said  administrator, 
the  said  special  master's  fee,  and  all  of  the  costs  of  this  case 
in  this  court  and  in  the  court  below,  should  be  paid  out  of  said 
fund,  and  that  of  the  remainder  the  said  defendant  George  W. 
Harrison  may  retain  in  his  possession  seventeen  twenty-sixth 
parts  thereof,  and  that  ho  shall  pay  over  to  said  Pedro  Perea, 
as  administrator  of  Jos6  L.  Perea,  deceased,  the  remaining 
nine  twenty-sixths,  to  be  distributed  to  the  heirs  at  law  of  said 
Jos6  Leandro  Perea,  Second,"  as  directed  by  the  court.  From 
the  judgment  of  affirmance  as  modified  the  defendant  George 
W.  Harrison  has  appealed  to  this  court.  The  complainant 
also  took  a  cross  appeal  from  the  judgment. 

Mr.  William  B.  ChUdera  for  Harrison. 

Mr.  NeiU  B,  Field  for  Perea. 

Mb.  Justice  Psokham,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  question  first  arising  in  this  case  is  in  regard  to  the 
correctness  of  the  decisions  of  the  courts  below  in  allowing 
complainant's  exceptions  to  portions  of  the  answer  of  the 
defendant  Harrison  and  in  sustaining  the  demurrer  to  defend- 
ant's cross  bill.  The  decision  of  the  two  matters  rests  in  this 
case  upon  essentially  the  same  foundation.  If  the  allegations 
of  the  defendant's  answer  to  the  original  bill  are  impertinent, 
it  would  follow  that  in  this  case  the  cross  bill  would  be  multi- 
farious, and  that  the  demurrer  on  that  ground  should  be  sus- 
tained. The  allegations  in  the  two  pleadings  are  of  the  same 
nature,  only  in  the  cross  bill  they  are  very  greatly  extended 
and  set  forth  in  almost  infinite  detail. 

Impertinence  is  described  by  Lord  Chief  Baron  Gilbert  to 
be:  "Where  the  records  of  the  court  are  stuffed  with  long 
recitals,  or  with  long  digressions  of  matter  of  fact,  which  are 
altogether  unnecessary  and  totally  immaterial  to  the  matter 
in  question."  1  Daniell's  Chancery  PI.  &  Pr.,  (6th  Am.  ed.) 
marginal  paging,  349.  It  is  also  said  that  impertinence  is  the 
introduction  of  any  mattej*s  in  a  bill,  answer  or  other  pleading 
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in  the  suit  which  are  not  properly  before  the  court  for  decision 
at  any  particular  stage  of  the  suit.  Wood  v.  Maain^  1  Sumner, 
578.  "  The  best  test  to  ascertain  whether  matter  be  imperti- 
nent is  to  try  whether  the  subject  of  the  allegation  be  put  in 
issue  in  the  matter  in  dispute  between  the  parties."  All  mat- 
ter not  material  to  the  suit  is  regarded  as  impertinent.  Wood% 
V.  Morrell^  1  Johns.  Ch.  103 ;   1  Daniell,  supra^  349,  note. 

As  to  multifariousness,  it  was  said  in  Shields  v.  ThomaSy  18 
How.  253,  259 :  "  There  is,  perhaps,  no  rule  established  for  the 
conducting  of  equity  pleadings,  with  reference  to  which  (whibt 
as  a  rule  it  is  universally  admitted)  there  has  existed  less  of 
certainty  and  uniformity  in  application,  than  has  attended  this 
relating  to  multifariousness.  This  effect,  flowing,  perhaps  in- 
evitably, from  the  variety  of  modes  and  degrees  of  right  and 
interest  entering  into  the  transactions  of  life,  seems  to  have 
led  to  a  conclusion  rendering  the  rule  almost  as  much  an 
exception  as  a  rule,  and  that  conclusion  is,  that  each  case 
must  be  determined  by  its  peculiar  features.  Thus  Daniell, 
in  his  work  on  Chancery  Practice,  vol.  1,  p.  384,  quoting  from 
Lord  Cottenham,  says :  ^  It  is  impossible,  upon  the  authorities, 
to  lay  down  any  rule  or  abstract  proposition,  as  to  what  con- 
stitutes multifariousness,  which  can  be  made  universally  ap- 
plicable. The  cases  upon  the  subject  are  extremely  various, 
and  the  court,  in  deciding  upon  them,  seems  to  have  consid- 
ered what  was  convenient  in  particular  cases,  rather  than  to 
have  attempted  to  lay  down  an  absolute  rule.' "  Continuing 
his  opinion,  the  learned  justice  in  the  above  case  said :  ^^  Jus- 
tice Story,  in  his  compilation  upon  equity  pleading,  defines 
multifariousness  in  a  bill  to  mean  '  the  improperly  joining  in 
one  bill  distinct  and  independent  matters,  and  thereby  con- 
founding them.'  .  .  .  Justice  Story  closes  his  review  of 
the  authorities  upon  this  defect  in  a  bill  with  the  following 
remark:  *The  conclusion  to  which  a  close  survey  of  the 
authorities  will  conduct  us,  seems  to  be,  that  there  is  not  any 
positive  inflexible  rule  as  to  what,  in  the  sense  of  a  court  of 
equity,  constitutes  multifariousness,  which  is  fatal  to  a  suit 
on  demurrer.'" 

Upon  consideration  of  the  various  cases,  we  think  that  in 
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allowing  the  exceptions  to  the  answer  and  in  sustaining  the 
demurrer  to  the  cross  bill,  the  courts  below  committed  no 
error.  The  facts  which  the  defendant  Harrison  endeavored 
to  set  up  in  his  answer  and  cross  bill  were  not  relevant  to  the 
matters  properly  in  issue  in  this  suit.  Neither  the  conven- 
ience of  the  parties  nor  their  rights  in  regard  to  the  matters 
set  forth  in  the  original  bill  would  be  aided  by  entering  upon 
an  inquiry  relating  to  the  matters  set  up  in  the  answer  and 
cross  bilL  It  is  clear  that  an  investigation  and  accounting, 
such  as  is  asked  for  in  the  cross  bill,  would  take  a  long  time, 
probably  many  years,  to  finish,  involving  as  it  would  an  in- 
.quiry  into  the  amount  of  the  community  property  of  the  elder 
Perea  and  his  wife  in  1842,  and  what  should  be  found  to  be 
the  actual  increase  springing  from  the  same ;  also  an  inquiry 
into  the  transactions  of  the  administrators  of  the  estate  of  the 
elder  Perea  and  into  their  liability  on  account  of  the  same, 
together  with  the  taking  of  evidence  upon  the  subject  of 
the  fraudulent  character  of  the  decree  of  the  probate  court 
discharging  the  administrators  of  that  estate.  It  would  in 
addition  include  an  inquiry  into  the  question  whether  the 
administrators,  if  the  decree  were  set  aside,  had  been  guilty 
of  such  conduct  in  the  care  and  management  of  the  estate 
coming  into  their  hands  as  would  make  them  liable  for  any 
loss  sustained  by  the  estate  in  consequence  of  such  action.  In 
fine,  it  is  seen  that  the  character  of  the  investigation  de- 
manded by  the  cross  bill  and  of  the  relief  sought  thereby  is 
extensive  enough  to  call  for  an  almost  interminable  amount 
of  research  and  labor.  These  considerations  are  not  of  the 
slightest  moment  when  weighed  against  the  legal  rights  of  the 
parties  interested  in  the  question ;  and  their  right  to  have  such 
investigation  made  and  adequate  and  proper  relief  granted  is 
not  a  matter  of  discretion  or  of  favor.  If  they  have  not  slept 
upon  their  rights  and  if  they  come  into  court  at  the  proper 
time  and  in  a  proper  action,  the  court  will  enter  upon  the 
necessary  investigation  and  grant  such  relief  as  they  may  be 
entitled  to.  On  the  other  hand,  these  considerations  are 
most  material  and  vital  upon  the  question  of  the  necessity 
or  propriety  of  such  an  investigation  in  this  suit  which  was 


Digitized  by 


Google 


HARRISON  V.   PERBA.  321 

Opinion  of  the  Court 

brought  for  a  different  purpose,  and  which  would  be  neces- 
sarily greatly  delayed  in  its  termination  if  such  an  inquiry 
should  be  now  entered  upon. 

Let  us  look  for  a  moment  at  the  simple  character  of  this 
suit  It  is  brought  to  recover  as  administrator  the  assets  of 
the  estate  of  the  minor  already  mentioned,  the  possession  of 
which  the  defendant  Harrison  does  not  deny.  He  shows 
no  right  to  them  as  against  the  complainant,  because  the 
facts  he  sets  up  in  his  answer  form  no  defence.  Kor  do  tha 
same  facts  when  set  forth  in  the  cross  bill  constitute  a  cause 
of  action  against  this  complainant,  proper  to  be  proved  and 
defended  against  in  this  suit,  as  against  the  demand  of  the 
complainant  herein.  It  is  plain  that  the  complainant,  as  the 
surviving  administrator  of  the  estate  of  the  deceased  minor, 
was  entitled  to  the  immediate  possession  of  all  the  assets  of 
such  estate.  Upon  the  death  of  the  minor  the  guardianship 
of  the  mother  ceased,  and  as  she  was  thereupon  appointed 
administratrix,  her  continuing  to  hold  the  assets  of  the  estate 
from  the  time  of  such  appointment  was  as  administratrix  and 
not  as  guardian.  The  counsel  for  Harrison  says  in  his  brief 
that  he  is  disposed  to  concede  this  proposition.  It  is  plainly 
true.  Her  right  or  duty  to  account,  as  guardian,  did  not 
affect  the  title  to  the  property  upon  the  death  of  the  ward. 
That  title  became  vested  in  the  administrator  and  administra- 
trix upon  their  appointment.  1  Williams  on  Executors,  (6th 
Am.  ed.)  696.  The  plaintiff  herein,  as  coadministrator,  had 
the  same  legal  title  to  the  assets  that  she  had.  The  advan- 
tage of  possession  was  with  her.  But  on  the  death  of  the 
administratrix  the  complainant  remained  the  sole  surviving 
administrator,  and  in  him  was  vested  the  exclusive  title  and 
the  right  to  the  immediate  possession  of  the  assets  of  the 
estate  of  the  deceased  minor.  Instead  of  obtaining  that 
possession  he  finds  all  the  assets  in  the  hands  of  the  defend- 
ant Harrison,  who  refuses  to  give  them  up.  Their  amount 
is  not  really  in  controversy.  The  defendant  shows  no  right 
or  title  whatever  to  them.  It  is  no  answer  to  the  demand 
that  the  defendant  should  pay  over  the  sum  which  is  in  sub- 
stance acknowledged  to  be  in  his  possession,  to  say  that  the 

VOL.  CLXVin— 21 


Digitized  by 


Google 


322  OCTOBER  TERM,  1897. 

Opinion  of  the  Court 

minor's  estate  may  be  increased  after  an  accounting  shall  be 
bad  and  judgment  obtained  and  the  money  paid  over  in  the 
matter  of  the  estate  of  the  elder  Perea.  The  claim  upon  that 
estate,  so  far  as  the  defendant  Harrison  is  concerned,  either 
individually  or  as  administrator  of  his  deceased  wife,  is  al- 
together too  remote  and  too  disconnected  from  the  issues 
properly  joined  in  the  original  suit  herein  to  make  it  neces- 
sary, on  his  demand,  to  turn  aside  from  their  decision  until 
that  claim  shall  be  hereafter  and  in  this  suit  determined.  It 
would  be  entering  upon  an  investigation  into  matters  con- 
nected with  a  different  estate,  an  inquiry  into  which  would 
involve  innumerable  questions  which  would  have  no  bearing 
upon  the  decision  as  to  the  right  of  defendant  to  retain  these 
particular  funds  now  in  his  individual  possession  and  treated 
by  him  as  his  own. 

It  must  also  be  borne  in  mind  that  the  defendant  Harrison 
has  an  action  pending  against  the  complainant  herein  and  the 
other  and  surviving  administrator  of  the  estate  of  the  elder 
Perea,  together  with  his  other  heirs-at-law,  in  regard  to  these 
very  matters  which  are  set  up  in  his  cross  bill  herein.  Indeed, 
this  cross  bill  contains  nothing  material  beyond  the  allegations 
which  are  contained  in  the  complaint  in  his  first  suit.  The  alle- 
gations in  that  suit  are  reintroduced  in  the  cross  bill  word  for 
word,  and  the  relief  prayed  for  in  the  cross  bill  is  the  same. 
From  all  the  facts  thus  appearing  in  complainant's  original  bill, 
in  the  answer  and  the  cross  bill  of  the  defendant  Harrison,  it  is 
plain  that  the  matters  set  up  in  the  answer  and  in  the  cross 
bill  in  regard  to  which  the  defendant  seeks  investigation  in 
this  suit  are  not  proper  subjects  of  inquiry  herein,  because 
not  connected  with  the  issues  sought  to  be  decided  in  the 
original  bill,  and  it  would  result  in  great  and  unnecessary 
delay  in  the  decision  of  this  suit  to  reverse  this  judgment 
and  direct  an  investigation  into  matters  which  are  foreign 
to  its  merits.  "We  are  of  opinion  the  court  below  committed 
no  error  in  allowing  complainant's  exceptions  to  the  answer 
and  in  sustaining  his  demurrer  to  the  cross  bill. 

The  decision  thus  arrived  at  includes  the  main  question  in 
the  case.    There  are  some  few  other  matters  to  be  reviewed. 
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Our  further  examination  must  proceed  upon  the  finding  of 
facts  as  made  by  the  court  below,  for  this  being  an  appeal 
from  the  Supreme  Court  of  a  Territory  those  findings  are 
conclusive  upon  this  court.  The  jurisdiction  of  this  court  on 
such  an  appeal,  apart  from  exceptions  duly  taken  to  rulings 
on  the  admission  or  rejection  of  evidence,  is  limited  to  de- 
termining whether  the  findings  of  fact  support  the  judgment. 
Stringfellow  v.  Cain,  99  U.  S.  610 ;  Neslin  v.  WelU,  104  U.  S. 
428;  EUers  v.  Boatman,  111  U.  S.  356;  IdaJio  amd  Oregon 
Land  Company  v.  Bradbury,  132  U.  S.  609 ;  Mammoth  Min- 
ing Company  v.  Salt  Lake  Machine  Company,  151  U.  S.  447, 
450 ;  Haws  v.  Victoria  Copper  Mining  Company,  160  U.  S. 
303 ;  OUderaleeve  v.  New  Mexico  Mining  Company,  161  U.  S. 
573;  Bear  Lake  and  River  Water  Works  and  Irrigation 
Compamy  v.  Oarland,  164  U.  S.  1,  18. 

Objection  is  made  to  that  portion  of  the  decree  which  holds 
the  defendant  Harrison  liable  as  an  individual  for  the  repay- 
ment of  the  amount  of  the  assets  of  the  estate  found  in  his 
possession.  The  findings  of  fact  amply  justify  this  action  of 
the  court.  It  is  found  that  immediately  upon  the  inter- 
marriage of  the  defendant  Harrison  with  the  widowed  mother 
of  the  minor  he  took  entire  charge  and  control  of  her  affairs, 
including  the  assets  of  the  minor's  estate;  that  he  reduced 
them  to  money,  mingled  the  same  with  his  own  funds,*  de- 
posited them  in  bank  to  his  individual  credit  and  at  the  time 
of  the  final  decree  he  retained  the  same  subject  to  his  individ- 
ual control.  The  court  also  found  that  he  made  reports  in 
the  lifetime  of  his  wife,  and  in  her  name  to  the  probate  court, 
which  contained  false  entries  to  the  advantage  of  his  wife, 
and  that  together  they  obstructed  the  distribution  of  the 
estate  among  the  heirs ;  that  upon  the  death  of  his  wife  on 
the  20th  of  October,  1889,  he  was  in  possession  of  these  assets 
with  full  knowledge  of  their  trust  character,  and  after  her 
death  he  refused  to  pay  over  on  demand,  to  the  complainant 
as  the  sole  surviving  administrator  of  the  estate  of  the  minor, 
the  assets  pertaining  to  that  estate.  These  facts  show  a  per- 
sistent, deliberate  and  successful  attempt  to  secure  and  retain 
the  assets  of  this  estate  and  to  convert  them  to  his  own  use 
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individually.  The  facts  found  show  that  he  was  guilty  of  such 
conversion.  Cases  are  cited  by  defendant's  counsel  where 
payments  wrongfully  made  by  an  administrator  to  a  third 
person  could  not  be  recovered  directly  from  such  third  person 
at  the  suit  of  a  creditor  of  the  estate,  the  estate  itself  not 
being  insolvent.  Those  cases  and  the  one  at  bar  have  no 
resemblance  to  each  other.  This  is  a  case  where  the  whole 
assets  of  the  estate  have  been  wrongfully  and  knowingly 
taken  and  converted  to  the  individual  use  of  this  defendant^ 
and  the  action  is  brought  to  recover  the  same  by  the  sole 
surviving  administrator  of  the  estate.  Nor  is  it  a  question 
of  following  the  specific  property  which  was  taken  by  the 
defendant.  The  finding  is  that  he  reduced  the  assets  and 
property  of  the  estate  to  money  and  mingled  the  same  with 
his  own  funds,  and  has  kept  control  of  them  ever  since.  The 
question  of  identification  has  nothing  to  do  with  the  case.  It 
is  a  bald  case  of  the  conversion  of  the  whole  estate  of  the 
minor,  and  his  liability  to  pay  it  back  is  plain  and  clear. 

Nor  did  the  court  below  err  to  the  prejudice  of  the  defend- 
ant in  the  matter  of  charging  him  with  interest  at  six  per 
cent  on  the  amount  of  the  assets  converted  by  him.  The 
interest  is  charged  by  reason  of  his  conversion  of  the  whole 
assets  of  the  estate.  It  is  not  a  mere  mingling  of  the  funds 
with  his  own,  while  recognizing  his  liability  to  repay  them 
and  having  them  at  the  same  time  ready  to  respond  when 
demanded.  It  is  a  wholesale  conversion  of  the  entire  assets. 
The  facts  found  make  the  inference  perfectly  clear  that  such 
conversion  was  intended  from  the  time  of  his  marriage  with 
the  mother  of  the  minor.  His  false  entries  in  the  reports  are 
very  strong  evidence  in  that  direction. 

Neither  is  it  a  question  of  what  profits  (if  any)  have  been 
made  by  an  individual  who  has  mingled  trust  funds  with  his 
own  and  used  them  for  his  personal  benefit,  although  never 
denying  his  liability  to  account.  In  such  cases  it  is  some- 
times proper  to  inquire  what  profits  have  been  made  in  order 
to  charge  the  trustee  with  their  amount,  if  greater  than  the 
usual  rate  of  interest.  This  is  not  such  a  question.  The 
defendant  has,  without  the  least  right  or  title,  taken  moneys 
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belonging  to  the  estate  of  a  deceased  minor,  and  converted 
them  substantially  to  his  own  use,  while  denying  the  right  of 
the  administrator  of  such  estate  to  the  possession  thereof.  He 
is  properly  charged,  at  least,  with  the  usual  interest  without 
investigation  into  the  question  of  what  profits  he  may  have 
made. 

That  portion  of  the  decree  which  authorizes  the  complainant 
as  administrator  to  retain  his  statutory  commissions  upon  the 
full  fund  found  due  from  the  defendant  is  objected  to,  and  the 
claim  is  made  that  he  is  not  entitled  to  commission  on  any 
other  sum  than  that  which  he  actually  receives  and  pays  out. 
The  decree  determines  the  amount  due  from  the  defendant 
to  the  complainant  as  administrator.  Strictly  speaking,  the 
complainant  was  entitled  to  a  decree  for  the  payment  of  that 
full  sum  by  the  defendant,  after  which  he  would  be  paid  the 
distributive  share  legally  coming  to  him.  If  that  course  had 
been  followed  and  such  a  decree  given,  the  complainant  would 
have  been  entitled  to  his  statutory  fees,  as  administrator,  upon 
the  amount  thus  paid  in ;  but  by  the  favor  of  the  court,  the 
defendant  Harrison  was  permitted,  instead  of  making  this 
formal  payment,  to  retain  in  his  possession  the  seventeen 
twenty-sixths  of  the  estate  which  the  court  decided  he  would 
be  entitled  to  receive  from  the  administrator,  upon  his  making 
distribution  of  such  estate  to  the  parties  entitled  to  it.  The 
court  in  pursuance  of  this  course  did  not  relieve  the  estate  from 
the  payment  of  the  full  amount  of  the  commissions  of  com- 
plainant as  administrator  which  he  would  have  been  entitled 
to,  had  the  amount  which  the  defendant  retained  been  actually 
and  physically  paid  over  into  his  hands.  As  to  this,  the  de- 
fendant has  no  good  ground  of  complaint. 

The  defendant  also  objects  to  the  allowance  of  the  solicitor's 
fee  which  is  charged  against  the  fund.  "We  think  no  error 
arises  from  this  action  of  the  court  below.  By  the  exertions 
of  the  solicitor  the  fund  was  recovered,  and  it  was  properly 
made  to  bear  some  portion  of  the  expense  of  its  administration. 
The  amount  was  within  the  judicial  discretion  of  the  court, 
and  in  fixing  that  amount  the  trial  court  could  proceed  upon 
its  own  knowledge  of  the  value  of  the  solicitor's  services. 
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Trustees  v.  Oreenough,  105  U.  S.  527;  Fowler  v.  FquitaUe 
Trust  Co.,  141  U.  S.  411,  415. 

These  are  substantially  all  the  questions  which  arise  upon 
the  appeal  of  the  defendant  Harrison. 

Upon  the  cross  appeal  of  the  complainant  he  seeks  to  modify 
the  judgment  of  the  Supreme  Court  in  regard  to  the  parties 
to  the  distribution,  as  he  claims  that  the  fund  should  be  dis- 
tributed, one  half  to  the  administrator  of  the  deceased  mother 
of  the  minor  and  the  other  half  among  his  twelve  half  broth- 
ers and  sisters,  (children  of  the  minor's  father,)  to  the  exclu- 
sion of  the  minor's  half  brother,  Grover  William  Harrison, 
(the  son  of  his  mother  by  her  husband  Harrison,)  who  by  the 
judgment  of  the  court  is  permitted  to  share  in  such  distribu- 
tion. As  the  trial  court  made  that  decree  and  the  complain- 
ant did  not  appeal  from  it,  and  the  Supreme  Court  has  simply 
affirmed  that  provision,  the  complainant's  appeal  from  the 
latter  decree  does  not,  in  our  opinion,  bring  up  this  question 
for  review.  All  that  the  complainant  could  claim  in  the  Su- 
preme Court  was  the  afSrmance  of  the  judgment  as  given  in 
the  court  below,  because,  as  he  had  not  appealed  from  it,  he 
could  not  be  heard  to  ask  for  its  modification  or  reversal. 
When  the  Supreme  Court  aflBrmed  that  provision  of  the  decree 
the  complainant's  appeal  from  that  court  would  not  bring  the 
propriety  of  the  provision  for  distribution  before  us. 

Upon  his  cross  appeal  the  complainant  also  asks  for  a 
modification  of  the  decree  with  regard  to  the  rate  of  interest 
charged  against  defendant,  claiming  it  ought  to  be  12  instead 
of  6  per  cent.  We  cannot  interfere  with  the  rate  charged  in 
the  original  decree,  because  the  complainant  has  not  appealed 
therefrom,  and  we  do  not  think  we  ought  to  interfere  with  the 
rate  of  6  per  cent  charged  by  the  Supreme  Court  upon  the 
total  amount  of  the  original  decree  from  the  time  it  was 
entered.  It  was  to  a  certain  extent  discretionary  with  the 
latter  court,  and  we  think  we  are  not  called  upon  to  alter  and 
increase  the  rate  charged  by  that  court. 

Although  the  complainant  herein  did  not  appeal  from  the 
original  decree  entered  by  the  trial  court,  yet  upon  defendant 
Harrison's  appeal  therefrom  the  Supreme  Court  modified  the 
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decree  in  some  particulars,  and  specially  in  regard  to  costs, 
charging  tbem  npon  the  fund  instead  of  against  the  defendant 
Harrison  individually,  as  was  the  decree  below.  This  was  a 
modification  of  the  judgment  against  the  interest  of  and  un- 
favorable to  the  complainant  herein,  as  it  reduced  the  amount 
of  the  fund  for  distribution.  This  question  can  be  i^eviewed 
upon  the  complainant's  cross  appeal.  We  are  of  opinion  that 
there  was  no  proper  ground  for  the  modification  of  the  decree 
as  to  costs  made  by  the  trial  court. 

The  defendant  Harrison,  by  the  finding  of  the  court,  has 
wilfully  obstructed  the  distribution  of  the  assets  of  this  estate, 
and  by  his  misconduct  has  rendered  it  necessary  that  the  com- 
plainant should  obtain  possession  of  them  by  the  institution  of 
this  suit,  and  the  necessity  for  commencing  it  arose  entirely  out 
of  his  wrongful  conduct.  This  is  the  finding  as  approved  by 
the  Supreme  Court  of  the  Territory.  The  other  findings, 
showing  the  false  accounts,  the  wrongful  conversion  of  these 
moneys,  and  the  wrongful  and  persistent  refusal  to  pay  them 
over,  on  demand  made  by  the  administrator,  altogether  make 
out  a  gross  case  against  the  defendant,  and  leave  no  reasonable 
foundation  for  permitting  him,  as  the  Supreme  Court  does,  to 
defend  this  action  entirely  at  the  expense  of  the  fund  and  with 
no  personal  responsibility  for  costs.  We  see  no  plausible 
ground  for  this  privilege. 

A  clerical  error  seems  to  have  been  made  in  the  distribution 
by  the  Supreme  Court.  One  twenty-sixth  part  of  the  estate 
is  undisposed  of  by  the  judgment.  It  provides  for  the  pay- 
ment of  seventeen  twenty-sixths  to  defendant  Harrison,  and 
distributes  the  remaining  nine  twenty-sixths,  one  ninth  to 
each  of  eight  named  distributees.  One  name  has  been  acci- 
dentally omitted.  This  can  be  corrected  on  application  by 
the  court  below. 

The  provision  making  all  the  costs  payable  out  of  the  fund 
cannot  stand,  and  the  decree  should  charge  defendant  Harri- 
son with  costs  personally  as  in  the  original  decree  entered 
by  the  trial  court,  with  the  exception  that  the  amount  of 
the  fee  of  the  special  master  is  retained  at  f  500.  All  the 
costs  in  this  court  must  be  paid   by  the  defendant  Harri- 
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son  personally.    The  decree  of  the  Supreme  Court  of  New 

Mexico  is  therefore 

Reversed  on  the  cross  appeal  of  Perea^  and  the  cause  re- 
manded  with  instructions  to  enter  judgment  in  conformity 
with  this  opi/fiion^  with  liberty  to  change  the  distribution 
upon  application  if  it  shall  appear  proper. 


KARRICK  V.  HANNAMAN. 

APPEAL   FROM  THE  SUPREME   OOURT  OF  THE  TERRPrOBT  OF   UTAH. 
No.  12.    Ar^ed  October  27,  28, 189«.  —  Decided  Norember  29, 1897. 

A  partner  who,  within  the  term  stipulated  in  the  articles  of  partnership  for 
its  continuance,  undertakes,  of  his  own  will,  and  without  the  consent  of 
his  copartner,  to  dissolve  the  partnership,  takes  exclusive  possession  of 
its  property  and  business,  profitably  carries  on  the  business  with  the 
property  for  his  own  benefit,  and  excludes  his  copartner  from  any  par- 
ticipation in  the  business  or  the  profits,  is  liable  (whether  the  partner- 
ship should  or  should  not  be  considered  as  having  been  dissolved  by  his 
acts)  to  account  to  the  copartner  for  his  share  of  the  property  and  of 
the  profits  of  the  partnership,  according  to  the  partnership  agreement 

This  was  a  suit  brought  April  17,  1890,  in  the  third  judicial 
district  court  of  the  Territory  of  Utah,  by  Hannaman  against 
Karrick  for  the  dissolution  of  a  partnership,  formed  February 
3,  1886,  by  an  agreement  in  writing,  by  which  they  agreed  to 
become  partners  in  a  mercantile  and  laundry  business  for  the 
term  of  five  years  from  that  date,  with  a  capital  stock  of 
$25,000,  of  which  the  plaintiff  was  to  furnish  $5000,  and  the 
defendant  $20,000 ;  the  defendant  lent  the  plaintiff  the  sum 
of  $5000  for  five  years,  for  which  the  plaintiff  gave  a  promis- 
sory note,  payable  at  the  end  of  that  time,  and  secured  by 
mortgage  upon  his  interest  in  the  partnership  property ;  the 
plaintiff  was  to  give  his  entire  time  and  attention  to  the 
partnership  business,  and  the  defendant  was  to  devote  to  it 
only  such  time  as  he  should  see  fit ;  the  plaintiff  to  have  the 
control  and  management  of  the  business  generally  and  en- 
tirely, except  as  the  defendant  might  designate,  and  such 
matters  to  be  subject  to  mutual  agreement ;  one  half  of  the 
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net  profits  of  the  business  to  go  to  the  defendant  in  repay- 
ment of  $15,000  of  the  capital  stook  furnished  by  him,  and 
the  other  half  to  be  allowed  to  remain  in  the  business,  except 
that  each  partner  might  draw  out  not  exceeding  $125  a 
month  for  personal  expenses;  the  profits  and  losses  to  be 
shared  equally,  and  neither  party  to  have  any  other  salary  or 
compensation  for  services;  and  the  title  and  interest  of  the 
partners  in  the  partnership  property  to  be  proportionate  to 
their  respective  contributions  to  the  capital. 

The  complaint  alleged  the  following  facts:  The  parties 
carried  on  business  in  conformity  with  the  agreement  until 
February  1,  1888,  when  the  defendant  took  exclusive  posses- 
sion of  all  the  partnership  business,  stock,  books  and  accounts, 
and  of  the  premises  where  the  business  was  carried  on,  and 
ever  afterwards  prevented  the  plaintiff  from  participating  in 
any  manner  in  the  business  or  deriving  an\'^  benefits  therefrom. 
The  plaintiff  until  that  date  performed  his  part  of  the  agree- 
ment, and  was  ever  after  ready  and  willing  to  perform  it,  and 
so  informed  the  defendant.  From  that  date,  the  defendant 
wrongfully,  and  in  fraud  of  the  plaintiflTs  rights,  carried  on 
and  controlled  the  partnership  business  for  his  own  exclusive 
benefit,  and  applied  to  his  own  use  from  the  proceeds  and 
profits  of  the  same  large  sums  of  money,  exceeding  the  pro- 
portion to  which  he  was  entitled.  On  January  1,  1890,  the 
defendant,  without  the  plaintiff's  knowledge  or  assent,  sold 
and  delivered  to  the  Bast-Marshall  Mercantile  Company  all 
the  assets  and  property  of  the  partnership.  The  complaint 
prayed  for  a  dissolution  of  the  partnership,  the  appointment  of 
a  receiver,  an  injunction  against  interfering  with  the  property, 
its  application  to  the  payment  of  the  partnership  debts  and 
a  division  of  the  remainder  between  the  partners,  the  setting 
aside  and  cancellation  of  any  transfer  or  assignment  to  the 
Bast-Marshall  Mercantile  Company,  and  an  account. 

The  defendant  Karrick,  in  his  answer,  admitted  the  partner- 
ship, and  his  own  taking  possession  on  February  1,  1888 ;  but 
denied  the  other  allegations  of  the  complaint;  and  alleged 
that  the  plaintiff  mismanaged  the  business  in  various  particu- 
lars specified,  and  that  when  the  defendant  took  possession 
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the  partnership  was  insolvent  and  heavily  in  debt,  and  the  plain- 
tiff was  owing  to  it  a  large  sum  of  money,  and  was  insolvent, 
and  the  partnership  was  then  dissolved  by  mutual  consent 

The  Bast-Marshall  Mercantile  Company  was  originally 
made  a  defendant,  and  filed  a  separate  answer.  But  the 
plaintiff  afterwards  dismissed  his  suit  as  against  that  com- 
pany; the  case  was  referred,  by  consent  of  the  remaining 
parties,  to  a  referee  to  report  his  findings  of  fact  and  conclu- 
sions of  law  to  the  court;  and  at  the  hearing  before  the 
referee  much  evidence  was  introduced  by  either  party  in  sup- 
port of  his  allegations  and  denials. 

On  October  5, 1891,  the  referee  made  his  report,  in  which 
he  set  forth  all  tlie  evidence;  and  by  which  he  found  that 
the  facts  were  as  alleged  in  the  complaint,  and  were  not  as 
alleged  in  the  answer  of  Earrick;  and  stated  an  account, 
resulting  as  follows: 

Unadjusted  and  undivided  profits  January  1,  1890, 
including  $2616.25  then  uncollected  by  defend- 
ant   $22,858  18 

Profits  realized  after  January  1, 1890 99  90 

Wrongfully  disbursed  by  defendant  after  that  date        379  50 

23,337  58 
Unavoidable  losses  after  January  1,  1890 2,005  12 

Net  profits 21,332  46 

Of  which,  plaintiff  is  entitled  to  one  half 10,666  23 

Capital  put  by  plaintiff  into  the  business 5,208  89 

15,875  12 
Due  from  plaintiff  to  defendant  on  note  mentioned 
in  partnership  agreement,  without  interest 5,000  00 

Principal  sum  due  to  plaintiff 10,875  12 

Interest  at  eight  per  cent  yearly  from  January  1, 
1890,  to  October  5, 1891,  on  $8258.87,  the  differ- 
ence between  $10,875.12  and  $2616.25  uncol- 
lected January  1,  1890 1,165  41 

Total  amount  due  to  plaintiff $12,040  53 
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From  the  findings  of  fact  the  referee  concluded,  as  matter  ojf 
law,  that  the  partnership  was  not  dissolved ;  but  that  it  expired 
February  3,  1891,  according  to  the  terms  of  the  agreement; 
that  the  profits  and  losses  of  the  partnership  business  should 
be  divided  equally  between  the  parties,  after  crediting  each 
with  his  advances  to  and  investments  in  the  partnership ;  and 
that  the  sum  of  $12,040.53  was  therefore  owing  to  the  plain- 
tiflf.  The  court  confirmed  the  referee's  findings  of  fact  and 
conclusions  of  law,  and  entered  a  decree  accordingly. 

The  defendant  appealed  to  the  Supreme  Court  of  the  Ter- 
ritory, which  adopted  the  findings  of  fact  in  the  district 
court,  and  held  that,  for  the  reasons  stated  in  its  opinion, 
(the  material  part  of  which  upon  this  point  is  copied  in  the 
margin,^)  the  defendant  could  not  dissolve  the  partnership. 


1  **  Where  the  partnership  is  merely  at  wiU,  the  right  of  one  partner  to 
terminate  it  must  be  conceded ;  but  where  by  agreement  it  is  to  continue 
for  a  time  stipulated,  the  party  seeking  a  dissolution  before  the  expiration 
of  the  time  ought  in  justice  at  least  be  required  to  act  in  good  faith,  and  at 
a  reasonable  time,  and  in  a  reasonable  manner.  In  the  case  of  a  partner- 
ship for  a  stipulated  time  of  duration,  where  the  business  has  been  estab- 
lished, is  becoming  profitable,  and  has  good  future  prospects,  to  allow  one 
of  the  partners  sua  sponte  to  expel  the  other  and  dissolve  the  partnership, 
with  a  view  to  appropriate  the  business  to  himself,  would  be  to  adopt  a 
doctrine  at  once  inequitable,  and  unsupported  by  either  reason  or  Justice. 
There  seems  to  be  no  good  reason  why  a  person  should  be  allowed  to  com- 
mit a  breach  of  his  contract  in  such  case,  while  in  all  other  cases  of  flagrant 
violation,  not  within  the  partnership,  he  would  be  compelled  to  specifically 
perform,  if  it  was  within  his  power  to  do  so.  Why  should  a  partner  be 
thus  allowed  to  ruin  the  business  of  the  firm  from  mere  caprice,  or  of  his 
own  volition,  without  cause,  and  in  violation  of  his  agreement,  and  sacri- 
fice the  entire  object  of  the  partnership  ?  That  such  a  violation  may  entitle 
the  injured  partner  to  damages  is  no  answer,  for  damages,  in  many  cases, 
must  necessarily  prove  to  be  utterly  inadequate  to  compensate  for  the 
destruction  of  a  profitable  and  growing  business ;  and,  besides,  this  mode 
of  redress  is  usually  slow  and  unsatisfactory,  and  is  not  a  remedy  that  will 
or  can  do  complete  justice  between  the  parties.  Where  there  is  such  a  breach 
between  the  parties  as  to  render  continuance  impossible,  or  when  dissen- 
sion has  dispelled  the  hopes,  prospects  and  advantages  which  induced  its 
formation,  or  if  for  any  just  cause  the  partnership  ought  to  be  dissolved 
before  the  expiration  of  the  term,  then  a  court  of  equity  is  competent  to 
grant  relief.  But  it  would  scarcely  seem  to  come  within  the  principles  of 
justice  to  permit  one  partner  to  expel  another  from  a  profitable  business 
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without  reasonable  cause,  and  without  the  plaintifiTs  consent, 
before  the  expiration  of  the  term  stipulated  in  the  partner- 
ship articles;  and  therefore  that  the  partnership  had  not 

for  some  real  or  fancied  wrong  or  mismanagement,  and  then  continue  the 
business  himself,  and  profit  by  his  own  wrong,  responsible  only  in  damages. 

**  Mr.  Justice  Story,  in  his  Commentaries  on  the  Law  of  Partnership, 
§  275,  speaking  of  the  power  of  one  partner  to  dissolve  the  partnership 
where  the  time  of  duration  is  stipulated,  says  :  *  In  cases  where  the 
partnership  is  by  the  agreement  to  endure  for  a  limited  period  of  time,  the 
question  whether  it  may  within  the  period  be  dissolved  by  the  mere  act  or 
will  of  one  of  the  partners,  without  the  consent  of  all  the  others,  does  not 
seem  to  be  absolutely  and  definitely  settled  in  our  Jurisprudence,  although 
it  would  not  seem,  upon  principle,  to  admit  of  any  re4il  doubt  or  difficulty. 
Whenever  a  stipulation  is  positively  made  that  the  partnership  shall  endure 
for  a  fixed  period,  or  for  a  particular  adventure  or  voyage,  it  would  seem  to 
be  at  once  inequitable  and  injurious  to  permit  any  partner  at  his  mere  pleas- 
ure to  violate  his  engagement,  and  thereby  to  jeopard,  if  not  sacrifice,  the 
whole  objects  of  the  partnership ;  for  the  success  of  the  whole  undertaking 
may  depend  upon  the  due  accomplishment  of  the  adventure  or  voyage,  or 
the  entire  time  be  required  to  put  the  partnership  into  beneficial  operation.' 
In  Gerard  v.  Gateau,  84  Illinois,  121,  Mr.  Justice  Scott,  delivering  the 
opinion  of  the  court,  said :  *A  party  who  is  the  author  of  the  iU  feeling 
between  himself  and  partners  ought  not  to  be  permitted  to  make  the 
relation  he  has  induced,  the  ground  of  a  dissolution  of  the  partnership. 
His  conduct  may  have  been  taken  with  a  view  to  that  very  result,  and  it 
would  be  inequitable  to  allow  him  advantage  from  his  own  wrongful  acts. 
It  would  allow  one  partner,  at  his  election,  to  put  an  end  to  his  own 
deliberate  contract,  when  the  other  has  been  guilty  of  no  wrongful  act  or 
omission  of  duty.  The  results  flowing  from  a  premature  dissolution  of  a 
partnership  might  be  most  disastrous  to  a  partner  who  had  embarked  his 
capital  in  the  enterprise.*  So  in  Henn  v.  Walsh,  2  Edw.  Ch.  129,  the  vice 
chancellor  said :  *  A  partnership  agreement,  like  any  other,  is  binding  upon 
the  parties ;  and  they  must  adhere  to  its  terms.  Neither  partner  is  at  lib- 
erty to  recede  from  it  against  the  will  of  the  other,  without  a  sufficient 
cause.  Mere  dissatisfaction  by  one  partner  will  not  justify  him  in  filing  a 
bill  for  a  dissolution  where,  by  the  express  agreement,  it  is  to  continue  for 
a  definite  term ;  and  this  court  will  not  interfere  to  dissolve  the  contract 
upon  such  ground.' 

'^The  views  thus  expressed  have  the  apparent  support  of  most  element* 
ary  writers,  and  seem  to  be  in  conformity  with  the  doctrine  prevailing  in 
England.  The  contrary  doctrine,  if  not  indefensible,  is  founded  on  reasons 
exceedingly  artificial.  It  Is  based  on  the  ground  that  one  partner  has  the 
right  to  found  his  claim,  real  or  otherwise,  to  immediate  safety  and  indem- 
nity, on  an  obvious  injury  to  the  Interests  and  rights  of  another,  which  to 
alike  inequitable  and  unjust;   and  we  think  it  is  not  supported  by  the 
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been  dissolved  by  the  acts  of  the  defendant;  but  that,  as  each 
partner  was  permitted  by  those  articles  to  draw  out  of  the 
partnership  $125  a  month  for  personal  expenses,  the  defend- 
ant should  have  been  allowed  the  sum  of  $3000  as  personal 
expenses  for  the  two  years  during  which  he  conducted  the 
business  of  the  firm ;  and  that  the  judgment  should  be  modi- 
fied by  deducting  one  half  of  this  sum,  and,  so  modified,  be 
affirmed  for  the  sum  of  $10,540.53.  9  Utah,  236.  The 
defendant  appealed  to  this  court. 

Mr.  J.  M.  Wilson  for  appellant.  Mr.  J.  O.  Sutherland^ 
Mr.  A.  Rowat  and  Mr.  C.  W.  Bennett  were  on  his  brief. 

Mr.  Joseph  L.  Rawlins  for  appellee.  Mr.  Pa/rley  L.  Wil- 
liams was  on  his  brief. 

Mb.  Justice  Gray,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

Much  of  the  argument  for  the  appellant  was  devoted  to  a 
discussion  of  conflicting  evidence,  which  is  not  open  to  exami- 
nation by  this  court,  its  authority  upon  appeal  from  the 
Supreme  Court  of  a  Territory  being  limited  to  the  question 
whether  the  facts  found  by  that  court  support  its  judgment. 
Saws  V.  Victoria  Co.y  160  U.  S.  303;  Harrison  v.  Pereay 
omtBy  311. 

The  principal  question  of  law  discussed  in  the  opinion  of 
the  Supreme  Court  of  the  Territory,  and  at  the  argument  in 
this  court,  was  whether  a  partnership,  which  by  the  copart- 
nership articles  is  to  continue  for  a  specified  time,  can  be 
dissolved  by  one  partner  at  his  own  will  without  the  assent 
of  the  other  before  the  expiration  of  that  time. 

It  is  universally  conceded  that  a  contract  of  partnership, 
containing  no  stipulation  as  to  the  time  during  which  it  shall 

weight  of  authority.  Story  on  Partnership,  §§  275,  276;  Story  Eq.  Jnr. 
§  673;  Llndley  on  Partnership,  [bk.  4,  c.  1,  (5th  ed.)]  p.  575,  §  2;  Ferrero 
▼.  Buhlmeyer,  34  How.  Pract.  33 ;  PearpoirU  v.  Oraham,  4  Wash.  C.  C.  232 ; 
Peacock  v.  Peacock,  16  Ves.  49 ;  Cash  v.  Eamsha%D,  66  lUinols,  402 ;  Van 
Euren  v.  Trenton  Co.,  13  N.  J.  Eq.  302." 


Digitized  by 


Google 


334  OCTOBER  TERM,  1897. 

Opinion  of  the  Court 

continue  in  force,  does  not  endure  for  the  life  of  the  partners, 
or  of  either  of  them,  nor  for  any  longer  time  than  their 
mutual  consent,  but  may  be  dissolved  by  either  partner  at 
his  own  will  at  any  time.  Peacock  v.  Peacock^  16  Ves,  49; 
Crawshay  v.  Mauley  1  Swanst.  495;  NeiUoii  v.  Mossend  Iron 
Co,,  11  App.  Cas.  298;  3  Kent  Com.  53;  Story  on  Partner- 
ship, §  269. 

Upon  the  question  how  far  the  status  or  relation  of  a  part- 
nership, which  by  the  partnership  agreement  is  to  continue 
for  a  certain  number  of  years,  can  be  determined  by  one  part- 
ner without  the  consent  of  the  other  before  the  expiration  of 
that  time,  there  has  been  some  difference  of  opinion. 

The  principal  reasons  and  authorities  in  favor  of  the  posi- 
tion that  a  contract  of  partnership  for  a  definite  time  cannot 
be  dissolved  at  the  mere  will  of  one  partner  are  stated  or 
referred  to  in  the  opinion  of  the  Supreme  Court  of  the  Terri- 
tory in  this  case,  reported  in  9  Utah,  236. 

Those  which  support  the  opposite  view  may  be  summed  up 
as  follows:  A  contract  of  partnership  is  one  by  which  two 
or  more  persons  agree  to  carry  on  a  business  for  their  com- 
mon benefit,  each  contributing  property  or  services,  and  hav- 
ing a  community  of  interest  in  the  profits.  It  is  in  effect  a 
contract  of  mutual  agency,  each  partner  acting  as  a  principal 
in  his  own  behalf  and  as  agent  for  his  copartner.  Meehan 
V.  Valentine,  145  U.  S.  611.  Every  partnership  creates  a 
personal  relation  between  the  partners,  rests  upon  their  mut- 
ual consent,  and  exists  between  them  only.  Without  their 
agreement  or  approval,  no  third  person  can  become  a  member 
of  the  partnership,  either  by  act  of  a  single  partner,  or  by 
operation  of  ftw ;  and  the  death  or  bankruptcy  of  a  partner 
dissolves  the  partnership.  3  Kent  Com.  25,  55,  58 ;  Wilkins 
V.  Davis,  2  Lowell,  511.  So  an  absolute  assignment  by  one 
partner  of  all  his  interest  in  the  partnership  to  a  stranger 
dissolves  the  partnership,  although  it  does  not  make  the 
assignee  a  tenant  in  common  with  the  other  partners  in  the 
partnership  property.  Bank  v.  Carrolton  Railroad,  11  Wall. 
624,  628 ;  Marquand  v.  New  York  Ma/nuf.  Co,,  17  Johns. 
525,  528,  535.    No  partnership  can  eflBciently  or  beneficially 
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carry  on  its  business  without  the  mutual  confidence  and  co- 
operation of  all  the  partners.  Even  when,  by  the  partnership 
articles,  they  have  covenanted  with  each  other  that  the  part- 
nership shall  continue  for  a  certain  period,  the  partnership 
may  be  dissolved  at  any  time,  at  the  will  of  any  partner,  so 
far  as  to  put  an  end  to  the  partnership  relation  and  to  the 
authority  of  each  partner  to  act  for  all;  but  rendering  the 
partner  who  breaks  his  covenant  liable  to  an  action  at  law 
for  damages,  as  in  other  cases  of  breaches  of  contract.  Skin- 
ner V.  Dayton^  19  Johns.  513,  538 ;  3  Kent  Com.  54,  55,  62 ; 
Cape  Sable  Coh  Case^  3  Bland,  606,  674 ;  Monroe  v.  Cannery 
15  Maine,  178,  180;  Mason  v.  ConneU,  1  Whart.  381,  388; 
Slemmer^s  Appeal^  58  Penn.  St.  168,  176 ;  Blake  v.  Dorgan^ 
1  Greene  (Iowa),  537,  540;  Solomon  v.  Kirkwood^  55  Mich. 
256,  259,  260.  According  to  the  authorities  just  cited,  the 
only  difference,  so  far  as  concerns  the  right  of  dissolution  by 
one  partner,  between  a  partnership  for  an  indefinite  period 
and  one  for  a  specified  term,  is  this :  In  the  former  case,  the 
dissolution  is  no  breach  of  the  partnership  agreement,  and 
affords  the  other  partner  no  ground  of  complaint.  In  the 
latter  case,  such  a  dissolution  before  the  expiration  of  the  time 
stipulated  is  a  breach  of  the  agreement,  and  as  such  to  be 
compensated  in  damages.  But  in  either  case  the  action  of 
one  partner  does  actually  dissolve  the  partnership. 

A  court  of  equity,  doubtless,  will  not  assist  the  partner 
breaking  his  contract  to  procure  a  dissolution  of  the  partner- 
ship, because,  upon  familiar  principles,  a  partner  who  has  not 
fully  and  fairly  performed  the  partnership  agreement  on  his 
part  has  no  standing  in  a  court  of  equity  to  enforce  any  rights 
under  the  agreement.  MarUe  Co.  v.  Ripley^  10  Wall.  339, 
358.  But,  generally  speaking,  neither  will  it  interfere  at 
the  suit  of  the  other  partner  to  prevent  the  dissolution, 
because,  while  it  may  compel  the  execution  of  articles  of 
partnership  so  as  to  put  the  parties  in  the  same  position  as 
if  the  articles  had  been  executed  as  agreed,  it  will  seldom,  if 
ever,  specifically  compel  subsequent  performance  of  the  con- 
tract by  either  party,  the  contract  of  partnership  being  of 
an  essentially  personal  character.    Batten  on  Specific  Per- 
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formance,  165-167;  Lindley  on  Partnership,  bk.  3,  c.  10,  §4; 
Pomeroy  on  Specific  Performance,  §  290 ;  Scott  v.  Raymmt^ 
L.  K.  7  Eq.  112;  SaUerthwait  v.  Ma/rahall,  4  Del.  Ch.  337, 
354 ;  Reed  v.  Vidal,  5  Rich.  Eq.  289 ;  Somerby  v.  Buntin,  118 
Mass.  279,  287.  Especially  where,  by  the  partnership  agree- 
ment, as  in  the  case  at  bar,  the  defendant  is  to  supply  all  or 
most  of  the  capital,  and  the  plaintiff  is  to  furnish  his  personal 
services,  the  agreement  cannot  be  specifically  enforced  against 
the  plaintiff,  and  will  not  be  enforced  against  the  defendant 
Stocker  v.  Wedderhum,  3  K.  &  J.  393,  404 ;  Buck  v.  Smith, 
29  Michigan,  165. 

In  the  somewhat  analogous  case  of  a  contract  of  hiring  and 
service,  it  is  well  settled  that  a  court  of  equity  cannot  compel 
the  performance  of  the  service,  although  it  may  in  some  cases 
enforce  a  negative  stipulation  not  to  serve  any  third  person 
within  the  time  agreed.  Dietrichsen  v.  Cabburriy  2  Phil.  Ch, 
52,  59,  and  cases  cited ;  Lumiey  v.  W<ignerj  1  D.  M.  &  G. 
604 ;  WoVverhampton  cfe  Walsall  Railway  v.  London  &  Northr 
western  Railway y  L.  R.  16  Eq.  433,  440 ;  Whitwood  Chemical 
Co,  V.  Hardman,  (1891)  2  Ch.  416  ;  Damis  v.  Foretnan,  (1894) 
3  Ch.  654;  13  Law  Quarterly  Review,  306;  Tobey  v.  BrisUA, 
3  Story,  800,  824. 

We  are  not  prepared,  therefore,  to  assent  to  the  opinion  of 
the  court  below  that  a  partnership  for  a  definite  time  cannot 
be  dissolved  by  one  partner  at  his  own  will,  and  without  the 
consent  of  his  copartner,  within  that  time ;  and  consequently 
that  the  partnership  between  these  parties  was  not  dissolved 
on  February  1,  1888,  when  the  defendant  assumed  exclusive 
possession  and  control  of  the  business  and  property  of  the 
partnership,  and  excluded  the  plaintiflE  from  any  participation 
therein.  But  it  is  unnecessary  to  express  an  opinion  upon  this 
point,  because,  however  it  might  be  decided,  it  would  not 
aflfect  the  conclusion  in  favor  of  the  plaintiflf  in  the  present 
case. 

Even  if  the  partnership  should  be  considered  as  having  been 
actually  dissolved  at  that  date,  yet  the  dissolution  did  not  put 
an  end  to  the  plaintiflTs  right  to  his  share  in  the  property  and 
the  profits  of  the  partnership.    In  a  case  in  which  both  parties, 
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in  their  pleadings,  assumed  the  partnership  to  have  been  dis- 
solved, this  court,  speaking  by  Mr.  Justice  Miller,  held  that 
drunkenness  and  dishonesty  on  the  part  of  one  partner  and  his 
consequent  exclusion  from  the  business  did  not  authorize  his 
copartner,  "of  his  own  motion,  to  treat  the  partnership  as 
ended  and  to  take  himself  all  the  benefits  of  their  joint  labors 
and  joint  property,"  or  exempt  him  from  responsibility  to  ac- 
count to  the  excluded  partner.  Ambler  v.  Whipple^  20  Wall. 
546,  555,  557.  And  in  a  later  case,  the  court,  speaking  by 
Mr.  Justice  Woods,  said :  "  However  the  question  may  be  de- 
cided, whether  one  partner  may  by  his  own  mere  will  dissolve 
a  partnership  formed  for  a  definite  purpose  or  period,  it  is 
clear  that  upon  such  a  dissolution  one  partner  cannot  appro- 
priate to  himself  all  the  partnership  assets,  or  turn  over  the 
share  of  his  partner  to  another  with  whom  he  proposes  to 
form  a  new  partnership."    Pearce  v.  Hcmiy  113  U.  S.  585,  593. 

A  partner  who  assumes  to  dissolve  the  partnership,  before 
the  end  of  the  term  agreed  on  in  the  partnership  articles,  is 
liable,  in  an  action  at  law  against  him  by  his  copartner  for  the 
breach  of  the  agreement,  to  respond  in  damages  for  the  value 
of  the  profits  which  the  plaintiff  would  otherwise  have  re- 
ceived. Bagley  v.  Smithy  10  N.  Y.  489  ;  Dennis  v.  Maxfidd^ 
10  Allen,  138.  In  a  court  of  equity,  a  partner  who,  after  a 
dissolution  of  the  partnership,  carries  on  the  business  with  the 
partnership  property  is  liable,  at  the  election  of  the  other  part- 
ner or  his  representative,  to  account  for  the  profits  thereof, 
subject  to  proper  allowances.  Amhler  v.  Whipple^  and  Pearce 
V.  //am,  above  cited ;  Bartman  v.  Woehr^  3  C.  E.  Green  (18 
N.  J.  Eq.),  383 ;  Freeman  v.  Freeman,  136  Mass.  260 ;  Holmes 
V.  Oilman,  138  K  Y.  369 ;  3  Kent  Com.  64. 

In  the  case  at  bar,  by  the  terms  of  the  agreement  in  vmt- 
ing,  dated  February  3,  1886,  under  which  the  partnership  was 
formed,  it  was  to  continue  for  five  years,  that  is  to  say,  until 
February  3,  1891 ;  the  plaintiff  was  to  contribute  $5000,  and 
the  defendant  $20,000,  to  the  capital ;  the  defendant  lent  the 
plaintiff  the  sum  of  $5000,  for  which  the  plaintiff  gave  his 
promissory  note,  payable  at  the  end  of  the  five  years ;  the  plain- 
tiff was  to  have  the  general  management  of  the  business ;  each 
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partner  might  draw  out  not  exceeding  $125  a  month  for  per- 
sonal expenses;  the  profits  and  losses  were  to  be  shared 
equally,  and  neither  partner  was  to  have  any  other  compen- 
sation for  services ;  and  their  title  in  the  partnership  property 
was  to  be  in  proportion  to  their  contributions  to  the  capital. 

By  the  facts  found  by  the  courts  of  the  Territory,  it  appears 
that  the  business  was  carried  on,  according  to  the  agreement, 
for  two  years,  or  until  February  1,  1888  ;  that  the  defendant 
then  took  exclusive  possession  of  the  property  and  the  busings 
of  the  partnership,  and  thenceforth  carried  on  the  business 
profitably  and  for  his  own  benefit,  and  excluded  the  plaintiff 
from  any  participation  in  the  business  or  the  profits,  although 
the  plaintiff  was,  as  he  informed  the  defendant,  ready  and  will- 
ing to  perform  his  part  of  the  partnership  agreement ;  and  the 
defendant  on  January  1,  1890,  a  year  before  the  expiration  of 
the  term  agreed  on,  and  without  the  plaintiff's  knowledge  or 
assent,  sold  out  and  delivered  to  a  stranger  all  the  property  of 
the  partnership. 

The  judgment  of  the  court  of  first  instance  charged  the 
defendant  with  the  amount  of  capital  paid  by  the  plaintiff 
into  the  partnership,  deducting,  however,  the  whole  amount 
of  the  plaintiff's  promissory  note  payable  to  the  defendant  at 
the  end  of  the  term  of  five  years;  and  further  charged  the 
defendant  with  half  of  the  net  profits  of  the  business  during 
the  two  years  that  he  carried  it  on  after  ousting  the  plaintiff 
and  before  selling  out  to  a  stranger,  and  with  half  of  the 
wrongful  disbursements  of  the  defendant  afterwards.  The 
Supreme  Court  of  the  Territory,  affirming  the  judgment  in 
other  respects,  held  that,  as  by  the  agreement  of  partnership 
each  partner  was  permitted  to  draw  out  a  certain  sum  monthly 
for  personal  expenses,  the  defendant  was  entitled  to  such  an 
allowance  monthly  for  the  two  years  during  which  he  con- 
ducted the  business,  and  the  same  should  be  deducted  from 
the  profits  to  be  accounted  for,  and  the  judgment  in  favor  of 
the  plaintiff  reduced  accordingly.  The  court  made  no  such 
allowance  to  the  plaintiff.  And,  in  accordance  with  the  part- 
nership articles,  neither  partner  was  allowed  any  compensa- 
tion for  his  services  other  than  his  half  of  the  profits. 
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It  does  not  appear  to  have  been  suggested  by  the  defendant 
in  either  of  the  courts  of  the  Territory,  and  could  not  success- 
fully be  contended,  that  in  estimating  the  damages  or  the 
profits  which  the  plaintiff  was  entitled  to  recover,  any  de- 
duction should  be  made  by  reason  of  his  not  having  per- 
formed during  those  two  years  the  services,  as  manager  of 
the  business,  which  he  had  agreed  by  the  partnership  articles 
to  perform.  No  finding  as  to  the  value  of  such  services  was 
made  or  requested ;  and  the  defendant  himself,  not  only  re- 
fused to  let  the  plaintiff,  as  he  offered  to  do,  perform  them 
during  those  two  years,  but,  in  his  answer  and  at  the  hear- 
ing before  the  referee,  insisted  that  the  plaintiff's  services  as 
manager  were  of  no  benefit  to  the  partnership. 

The  result  is  that,  whether  the  partnership  should  or  should 
not  be  considered  to  have  been  dissolved  when  the  defendant 
ousted  the  plaintiff  and  assumed  the  exclusive  possession  and 
control  of  the  property  and  business  of  the  partnership,  the 
defendant  has  shown  no  ground  for  reversing  or  modifying 
the  final  decree  of  the  Supreme  Court  of  the  Territory. 

Decree  affirmed. 


WARNER  V.   BALTIMORE   AND   OHIO   RAILROAD 

COMPANY. 

KBBOB  TO  THE  OOUET  OF  APPEALS  OP  THE  DISTRICT  OP  COLUMBIA. 

Ho.  88.    Argued  NoTember  1,  2,  1897.  —  Decided  November  29, 1897. 

This  was  an  action  to  recover  for  the  death  of  plaintiflTs  testator,  cansed  by 
a  train  striking  him  while  crossing  the  track  of  defendant's  road.  The 
reaalts  of  the  evidence  at  the  trial  are  condensed  in  the  statement  of  the 
case,  below,  which  cannot  well  be  abridged.  Upon  them  the  court  be- 
low ordered  a  verdict  and  judgment  in  defendant's  favor.  Held^  that  the 
peremptory  instmction  by  the  trial  conrt  and  the  affirmance  of  its  action 
by  the  appellate  conrt  manifestly  proceeded  not  on  the  theory  that,  as  a 
matter  of  law,  there  was  no  negligence  on  the  part  of  the  defendant, 
but  that  the  proof  of  contributory  negligence  on  the  part  of  the  plaintifT 
was  so  conclusive  as  to  leave  no  question  for  the  consideration  of  the  Jur>' ; 
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but  that  apart  from  any  question  which  might  have  arisen  from  the  proof 
as  an  entirety,  and  apart  from  the  conflicting  evidence  as  to  the  failure  to 
give  warning  or  proper  signals,  in  the  light  of  the  ruling  in  Chicago^  Mil- 
waukee Ac  Railway  v.  Lovoell^  151  U.  S.  209,  it  is  obvious  there  was  no 
room  reasonably  to  claim  that  it  should  have  been  determined,  as  matter 
of  law,  that  the  railroad  company  had  not  been  negligent. 

The  rule  of  the  defendant  company  that  "when  one  passenger  train  is 
standing  at  a  station  receiving  or  discharging  passengers  on  double 
track  no  other  train,  either  passenger  or  freight,  will  attempt  to  run  past 
until  the  passenger  train  at  the  station  has  moved  on  or  signal  is  given 
by  the  conductor  of  the  standing  train  for  them  to  come  ahead,  and  the 
whistle  must  not  be  sounded  while  passing  a  passenger  train  on  double 
track  or  sidings  unless  it  is  absolutely  necessary,"  is  a  proper  one,  and 
applies  to  this  case. 

The  duty  owing  by  a  railroad  company  to  a  passenger,  actually  or  construc- 
tively in  Its  care,  is  of  such  a  character  that  the  rules  of  law  regulating 
the  conduct  of  a  traveller  upon  the  highway  when  about  to  cross  and  the 
trespasser  who  ventures  upon  the  tracks  of  a  railroad  company  are  not  a 
proper  criterion  by  which  to  determine  whether  or  not  a  passenger  who 
sustains  injury  in  going  upon  the  tracks  of  the  railroad  was  guilty  of 
contributory  negligence. 

A  railroad  company  owes  to  one  standing  towards  It  in  the  relation  of  a 
passenger  a  dilTerent  and  higher  degree  of  care  from  that  which  is  due 
to  mere  trespassers  or  strangers,  and  it  is  conversely  equally  true  that 
the  passenger,  under  given  conditions,  has  a  right  to  rely  upon  the  exer- 
cise by  the  road  of  care ;  and  the  question  of  whether  or  not  he  is  neg- 
ligent, under  all  circumstances,  must  be  determined  on  due  consideration 
of  the  obligations  of  both  the  company  and  the  passenger. 

When  a  given  state  of  facts  is  such  that  reasonable  men  may  fairly  differ 
upon  the  question  as  to  whether  there  was  negligence  or  not,  the  deter- 
mining the  matter  is  for  the  jury. 

This  action  was  begun  in  the  Supreme  Court  of  the  District 
of  Columbia  to  recover  damages  for  the  killing  of  the  plain- 
tiff's intestate  on  June  22,  1893,  at  a  suburban  station  of  the 
city  of  Washington,  located  on  the  line  of  the  defendant's 
road,  known  as  University  station. 

It  appeared  from  the  evidence  that  at  the  station  referred 
to  the  company  operated  a  double  track  road,  the  tracks  run- 
ning substantially  from  north  to  south,  the  southerly  direction 
leading  to  Washington  and  the  northerly  direction  leading 
away  from  that  city.  The  two  tracks  being  side  by  side,  one 
consequently  lay  to  the  west  and  the  other  to  the  east.  The 
distance  between  the  rails  of  each  track  was  four  feet  eight 
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and  a  half  inches,  while  the  distance  between  the  east  and 
west  tracks,  respectively,  was  seven  feet  five  inches. 

At  the  place  in  question  the  station  building  was  on  the 
outer  side  of  the  west  track,  and  contained  a  waiting  room, 
a  ticket  office  and  the  other  conveniences  of  a  passenger 
station.  Fronting  the  station  building  and  beside  the  track 
was  the  necessary  platform  to  enable  passengers  to  enter  or 
descend  from  any  train  which  might  there  stop.  In  the  space 
between  the  east  and  west  track  there  was  no  platform  or 
other  facility  for  passengers  either  to  enter  or  leave  the  train, 
but  on  the  other  side  of  the  east  track  there  was  a  platform 
which  was  uncovered,  but  which  was  manifestly  constructed  for 
the  purpose  of  facilitating  the  entry  into  or  departure  from 
any  train  which  might  stop  at  that  point  on  the  east  track. 
These  east  and  west  platforms  were  connected  by  a  plank  cross- 
ing, which  cam&  opposite  the  centre  of  the  station  building. 

There  was  a  road  crossing  adjoining  the  station,  and  the 
travel  was  such  as  seems  to  have  necessitated  the  use  of  cross- 
ing gates  and  the  employment  by  the  railroad  company  of  a 
gate  watchman.  On  the  east  side  of  the  track  there  was 
also  a  settlement  known  as  Brookland,  and  several  of  the 
witnesses  who  testified  at  the  trial  lived  in  the  immediate 
vicinity  of  the  station  in  question. 

Whilst,  as  we  have  said,  the  substantial  direction  of  the 
two  tracks  was  north  and  south,  nevertheless  the  proof  showed 
that  in  the  southward  direction  of  the  tracks,  that  is,  towards 
Washington,  the  tracks  were  not  perfectly  straight,  but  were 
somewhat  curved.  As  to  the  foregoing  facts,  there  seems 
from  the  bill  of  exceptions  to  have  been  no  conflict  of  proof. 

There  was  proof  tending  to  show  that  on  the  morning  of 
the  accident,  at  about  twenty  minutes  past  seven  o^clock,  the 
deceased  alighted  at  University  station  from  a  local  train 
bound  to  Washington.  One  of  the  stopping  points  of  such 
train  on  the  way  to  University  station  was  a  small  station 
known  as  Forest  Glen.  After  attending  to  some  business  in 
the  neighborhood  of  University  station,  CoUis  returned  to  that 
station  at  about  half-past  eight  o'clock  on  the  same  morning. 
He  was  then  seen  engaged  in  conversation  with  several  persons 


Digitized  by 


Google 


842  OCTOBER  TERM,  1897. 

Statement  of  the  Case. 

in  or  about  the  station  building,  which  we  have  already 
described.  There  was  a  local  train  bound  out  from  Washing- 
ton, that  is,  going  north,  which  was  scheduled  to  stop  at 
Forest  Glen,  and  which  was  due  to  arrive  at  University 
station  at  nine  minutes  past  nine  o'clock,  whilst  there  was  an 
express  train  bound  to  Washington  scheduled  to  pass  the 
same  station  at  eleven  minutes  past  nine.  The  proof  tended 
to  show  that  the  local  train  arrived  at  University  station  a 
few  minutes  late,  and  that  either  as  it  was  stopping  at  the 
east  platform  or  after  it  had  actually  stopped  there  Collis, 
who  had  in  his  possession  a  return- trip  ticket  from  University 
station  to  Forest  Glen,  hurriedly  went  from  under  thfe  arch  of 
the  station  building  in  the  direction  of  the  local  train.  There 
was  conflict  in  the  proof  as  to  whether,  when  Collis  started, 
the  local  train  had  actually  stopped  on  the  east  track  or  was 
slowing  down.  There  was  also  conflict  in  the  evidence  as  to 
where  Collis  was  when  he  started  to  the  local  train.  The 
engineer  of  the  express  train  testified  "  that  after  he  got  by 
the  whistling  post  he  saw  Mr.  Collis  standing  on  the  platform, 
but  did  not  think  that  Collis  would  go  over,"  and  that  it 
was  not  until  Collis  started  across  that  he  gave  the  danger 
signals;  whereas  another  witness  for  the  defence  testified 
that  Collis  was  sitting  behind  the  arch  of  the  station  building 
when  the  local  train  arrived,  and  as  it  did  so  he  went  around 
the  station  building  "  to  cross  the  track  and  get  on  his  train," 
and  '^started  straight  across,  did  not  stop  at  all  and  did  not 
look  in  eithiBr  direction."  There  was  conflict  also  in  the  proof 
as  to  whether,  in  crossing  towards  the  train,  Collis  went  on 
the  crosswalk  connecting  the  two  platforms,  or  diagonally 
upon  the  track  away  from  the  board  walk  and  bearing 
towards  the  local  train.  Some  of  the  witnesses  testified  that 
as  he  started  toward  the  local  train,  not  being  opposite  a 
platform  by  which  to  enter  a  coach,  he  obliquely  directed  his 
course  towards  the  south  as  though  to  reach  the  platform 
and  steps  of  a  car  on  the  local  train,  whilst  other  testimony 
tended  to  show  that  as  he  came  out  from  under  the  arch  and 
around  the  building  he  pursued  a  course  directly  across  the 
track  towards  the  local  train. 
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The  testimony  moreover  established  that  whilst  CoUis  was 
making  the  movement  towards  the  local  train,  in  one  or  the 
other  of  the  modes  above  described,  the  express  came  down 
the  west  track,  past  the  station,  running  by  the  standing  or 
stopping  local  train  at  the  rate  of  between  forty  and  forty-five 
miles  an  hour,  and  that  by  the  train  so  moving  Collis  was 
struck  and  killed.  The  proof  further  tended  to  show  that 
there  was  a  clear  view  of  the  track  going  north  from  the 
station  for  a  considerable  distance,  and  that  there  was  a 
whistling  post  for  the  station  located  fifteen  or  sixteen  hun- 
dred feet  beyond  the  station.  There  was  no  proof,  however, 
showing  that  a  view  of  the  rapidly  moving  express  train  was 
possible  from  under  the  archway  of  the  station  from  which 
some  of  the  proof  tended  to  show  Collis  came  on  his  way 
towards  the  local  train. 

There  was  conflict  in  the  testimony  as  to  whether  the 
express  train  whistled  at  the  whistling  post.  Some  of  the 
witnesses  testified  that  the  only  signal  given  as  the  train 
approached  the  station  was  the  danger  signal  which  was 
sounded  when  the  engine  was  only  fifty  or  sixty  feet  from  the 
point  where  Collis  was  killed ;  while  others  testified  that  a 
long  blast  for  the  station  was  sounded  at  the  whistling  post. 
There  was  no  proof  tending  to  show  that  any  notice  or  warn- 
ing, by  sign  or  otherwise,  was  given,  of  the  danger  which 
might  be  incurred  if  a  passenger  attempted  to  cross  the  west 
track  in  order  to  board  a  train  on  the  east  track,  nor  was 
there  any  proof  offered  tending  to  show  that  any  warning  or 
notice  was  given,  either  by  the  ticket  agent,  gate  watchman 
or  the  employes  of  the  local  train,  to  passengers  actually  in 
waiting  at  the  station,  of  the  fact  that  the  express  train  was 
due  under  its  schedule,  and,  if  on  time,  would  pass  the  station 
without  stopping,  and  almost  simultaneously  with  the  arrival 
of  the  local  train. 

It  was  proven  that  a  book  of  rules  issued  by  the  company 
to  its  employes  contained  the  following : 

"No.  441.  When  one  passenger  train  is  standing  at  a 
station  receiving  or  discharging  passengers  on  double  track 
no  other  train,  either  passenger  or  freight,  will  attempt  to 
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run  past  until  the  passenger  train  at  the  station  has  moved  on 
or  signal  is  given  by  the  conductor  of  the  standing  train  for 
them  to  come  ahead,  and  the  whistle  must  not  be  sounded 
while  passing  a  passenger  train  on  double  track  or  sidings 
unless  it  is  absolutely  necessary." 

While  the  engineer  of  the  express  train  testified  that  com- 
ing down  towards  University  station  he  saw  the  local  train 
and  did  not  know  whether  it  was  moving  or  had  stopped 
entirely,  or  was  going  to  stop  or  not,  he  also  admitted  that  he 
knew  of  the  existence  of  Kule  441,  but  that  *^  it  was  impos- 
sible to  carry  out  the  rule  and  make  schedule  time,  and  that 
the  rule  never  was  carried  out." 

At  the  close  of  the  evidence  for  both  parties  the  defendant 
requested  a  peremptory  instruction  in  his  favor,  which  the 
court  gave,  and  by  reason  thereof  the  jury  returned  a  verdict 
in  favor  of  the  defendant.  From  the  judgment  thereupon 
entered  an  appeal  was  taken  to  the  Court  of  Appeals  of  the 
District  of  Columbia,  where  the  judgment  was  affirmed. 
The  case  was  then  brought  into  this  court  by  writ  of  error. 

Mr.  Rodolphe  ClaugKton  for  plaintiff  in  error. 

Mr.  O,  E,  Hamilton  for  defendant  in  error.  Mr.  M.  J. 
Colbert  was  on  his  brief. 

Mb.  Justiob  Wnrrs,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  peremptory  instruction  by  the  trial  court  and  the 
affirmance  of  its  action  by  the  appellate  court  manifestly  pro- 
ceeded not  on  the  theory  that,  as  a  matter  of  law,  there  was 
no  negligence  on  the  part  of  the  defendant,  but  that  the 
proof  of  contributory  negligence  on  the  part  of  the  plaintiff 
was  so  conclusive  as  to  leave  no  question  for  the  consideration 
of  the  jury.  Indeed,  apart  from  any  question  which  may 
have  arisen  from  the  proof  as  an  entirety,  and  apart  from  the 
conflicting  evidence  as  to  the  failure  to  give  warning  or 
proper  signals,  in  the  light  of  the  ruling  in  Chicago,  MU- 
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waukee  dko.  Railway  v.  Lowell^  151  U.  S.  209,  it  is  obvious 
there  was  no  room  reasonably  to  claim  that  it  should  have 
been  determined,  as  matter  of  law,  that  the  railroad  company- 
had  not  been  negligent.  In  the  Lowell  case,  as  in  this,  it  was 
shown  that  a  rule  of  the  company,  applicable  where  double 
tracks  were  operated,  prohibited  any  train,  either  passenger 
or  freight,  from  attempting  to  run  past  a  passenger  train 
standing  at  a  station  for  the  purpose  of  receiving  or  discharg- 
ing passengers,  until  the  passenger  train  at  the  station  had 
moved  on,  or  signal  was  given  by  the  conductor  of  the  stand- 
ing train  for  the  other  train  to  come  ahead.  Speaking  of  such 
a  rule,  and  after  declaring  that  it  could  not  be  seriously  con- 
tended that  the  defendant  was  free  from  fault  in  failing  to 
stop  its  train,  in  compliance  with  its  own  rule,  the  court  said 
(page  217) :  "In  view  of  the  frequency  of  accidents  occurring 
to  passengers  crossing  one  track  at  a  station,  after  alighting 
from  a  train  standing  upon  another  track,  the  rule  is  doubt- 
less a  proper  one,  and  if  it  had  been  observed  on  that  evening 
this  accident  would  probably  not  have  occurred." 

The  cogency  of  this  language  applies  with  equal  force  to 
the  state  of  facts  disclosed  in  this  record,  where  the  station  in 
which  was  the  waiting  room  was  so  situated,  and  the  trains 
of  the  company  so  operated,  that  passengers  obliged  to  board 
a  train  which  was  to  arrive  and  depart  on  the  east  track  could 
not  do  so  without  crossing  the  west  track,  over  which  a  train 
bound  in  an  opposite  direction  was  momentarily  to  arrive. 
If  the  stopping  of  a  train  at  a  station  to  put  off  a  passenger, 
as  held  in  the  Lowell  case,  may,  under  certain  circumstances, 
justify  the  passenger  in  presuming  that  it  is  safe  for  him  to 
alight  from  the  train  away  from  a  platform,  and  does  not 
impose  upon  him  in  so  doing  the  same  degree  of  care  and 
caution  as  would  be  imposed  on  him  if  he  were  not  a  pas- 
senger, it  follows,  necessarily,  that  the  same  rule  would  apply 
to  one  waiting  at  a  station  to  take  a  train  and  who  approaches 
the  train  he  is  to  take  when  it  arrives  at  the  station. 

The  learned  court  below,  in  affirming  the  judgment  of  the 
trial  court,  principally  rested  its  conclusion  on  the  ruling  in 
EUiott  V.  Chicago^  Milwaukee  dk  St.  Paul  Railway,  150  U.  S. 
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245,  and  the  authorities  in  that  case  referred  to.  But  there 
the  question  for  determination  was  the  negligence  of  one  not 
a  passenger. 

The  duty  owing  by  a  railroad  company  to  a  passenger, 
actually  or  constructively  in  its  care,  is  of  such  a  character 
that  the  rules  of  law  regulating  the  conduct  of  a  traveller  upon 
the  highway  when  about  to  cross  and  the  trespasser  who  vent- 
ures upon  the  tracks  of  a  railroad  company  are  not  a  proper 
criterion  by  which  to  determine  whether  or  not  a  passenger 
who  sustains  injury  in  going  upon  the  tracks  of  the  railroad 
was  guilty  of  contributory  negligence.  A  railroad  company 
owes  to  one  standing  towards  it  in  the  relation  of  a  passenger 
a  different  and  higher  degree  of  care  from  that  which  is  due 
to  mere  trespassers  or  strangers,  and  it  is  conversely  equally 
true  that  the  passenger,  under  given  conditions,  has  a  right  to 
rely  upon  the  exercise  by  the  road  of  care ;  and  the  question 
of  whether  or  not  he  is  negligent,  under  all  circumstances, 
must  be  determined  on  due  consideration  of  the  obligations  of 
both  the  company  and  the  passenger.  As  said  by  the  Court 
of  Appeals  of  New  York  in  Terry  v.  JmjoeU^  78  N.  Y.  338,  344: 

"There  is  a  difference  between  the  care  and  caution  de- 
manded in  crossing  a  railroad  track  on  a  highway  and  in 
crossing  while  at  a  depot  of  a  railroad  company  to  reach  the 
cars.  No  absolute  rule  can  be  laid  down  to  govern  the  passen- 
ger in  the  latter  case  under  all  circumstances.  While  a  pas- 
senger has  a  right  to  pass  from  the  depot  to  the  train  on 
which  such  passenger  intends  to  travel,  and  the  company 
should  furnish  reasonable  and  adequate  protection  against  ac- 
cident in  the  enjoyment  of  this  privilege,  the  passenger  is 
bound  to  exercise  proper  care,  prudence  and  caution  in  avoid- 
ing danger.  The  degree  of  care  and  caution  must  be  governed 
in  all  cases  by  the  extent  of  the  peril  to  be  encountered  and 
the  circumstances  attending  the  exposure." 

And  in  the  case  before  the  court  it  was  held  to  be  a  question 
for  the  jury,  under  all  the  circumstances,  whether  the  plain- 
tiff was  chargeable  with  contributory  negligence. 

The  doctrine  of  the  Terry  case  was  approved  in  Brassell  v. 
New   York  Central  Ac.  Railroad^  84  N.  Y.  246,  and  is  sup- 
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ported  by  the  following  authorities :  Atchison  dkc.  Railroad  v. 
Slieauy  18  Colorado,  368 ;  Phil.  Wil  dk  Bait.  Railroad  v.  Anr 
dersoTiy  72  Maryland,  519,  630;  Bait.  A  Ohio  Railroad  v. 
State^  60  Maryland,  449,  463,  465 ;  Pennsylvania  Railroad  v. 
WhiU,  88  Penn.  St.  327,  333,  334;  Jewett  v.  KleiUy  27  N.  J. 
Eq.  550 ;  Wheelock  v.  Boston  <&  Albany  Railroad^  105  Mass. 
203. 

To  concede  the  rule,  and,  in  a  given  case,  to  take  a  passen- 
ger beyond  its  protection  by  holding  that  one  who  goes  in 
proper  time  to  a  station  for  the  purpose  of  taking  a  train  over 
the  road  and  has  a  ticket  for  travel  thereon,  is  not  to  be  con- 
sidered as  a  passenger  until  he  has  manifested  by  some  out- 
ward act  his  intention  to  board  a  train  and  become  a  passen- 
ger, is  to  admit  the  rule  on  the  one  hand  and  on  the  other  to 
deny  it.  It  is  also  clear  that  to  say  that  one  who  goes  to  a 
station  to  take  a  train  must  exercise  the  same  circumspection 
and  care  as  a  traveller  on  the  highway  or  a  trespasser,  unless 
by  some  implication  the  corporation  has  invited  the  person  to 
deport  himself  as  a  passenger,  and  that  such  implication  must 
be  determined  as  matter  of  law  by  the  court  and  not  of  fact 
by  the  jury,  is,  in  effect,  under  the  form  of  a  qualification,  to 
destroy  the  rule.  • 

The  situation  of  the  tracks,  the  location  of  the  station 
building  and  the  waiting  room,  the  coming  of  the  local  train 
and  its  stopping  to  receive  passengers  in  a  position  which 
required  the  latter  to  cross  a  track  in  order  to  reach  the  train, 
involved  necessarily  a  condition  of  things,  which  under  one 
view  of  the  testimony  constituted  an  implied  invitation  to  the 
passenger  to  follow  the  only  course  which  he  could  have  fol- 
lowed in  order  to  take  the  train,  that  is,  to  cross  the  track  to 
the  waiting  train.  Whilst  it  is  true,  as  was  said  in  Terry  v. 
Jewetty  supray  that  such  implied  invitation  would  not  absolve 
a  passenger  from  the  duty  to  exercise  care  and  caution  in 
avoiding  danger,  nevertheless  it  certainly  would  justify  him 
in  assuming  that,  in  holding  out  the  invitation  to  board  the 
train,  the  corporation  had  not  so  arranged  its  business  as  to 
expose  him  to  the  hazard  of  danger  to  life  and  limb  unless 
be  exercised  the  very  highest  degree  of  care  and  caution. 
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The  railroad,  under  such  circumstances,  in  giving  the  invita- 
tion, must  necessarily  be  presumed  to  have  taken  into  view 
the  state  of  mind  and  of  conduct  which  would  be  engendered 
by  the  invitation,  and  the  passenger,  on  the  other  hand,  would 
have  a  right  to  presume  that  in  giving  the  invitation  the  rail- 
road itself  had  arranged  for  the  operation  of  its  trains  with 
proper  care.  The  doctrine  finds  a  very  clear  expression  in  a 
passage  in  the  opinion  in  the  Terry  case^  already  referred  to, 
where  it  was  said  (p.  342) : 

"It  may  be  assumed  thati  a  railroad  corporation,  in  the 
exercise  of  ordinary  care,  so  regulates  the  running  of  its  trains 
that  the  road  is  free  from  interruption  or  obstruction  where 
passenger  trains  stop  at  a  station  to  receive  and  deliver  passen- 
gers. Any  other  system  would  be  dangerous  to  human  life, 
and  impose  great  risks  upon  those  who  might  have  occasion 
to  travel  on  the  railroad." 

When  a  given  state  of  facts  is  such  that  reasonable  men 
may  fairly  differ  upon  the  question  as  to  whether  there  was 
negligence  or  not,  the  determination  of  the  matter  is  for  the 
jury.  Orand  Trunk  Railway  v.  Ives^  144  U.  S.  408,  417 ; 
Baltimore  dk  Ohio  Railroad  v.  Oriffith,  159  U.  S.  603,  611 ; 
Texas  cfe  Pacific  Railway  v.  Gentry,  163  U.  S.  353,  368.  A 
like  doctrine  was  thus  expressed  by  the  Supreme  Court  of 
Pennsylvania  in  Pennsylvania  Railroad  Co,  v.  White,  88 
Penn.  St.  327,  333,  a  case  in  many  respects  analogous  to  the 
present  one  : 

"Negligence  has  been  defined  to  be  Hhe  absence  of  care 
according  to  the  circumstances,'  and  is  always  a  question  for 
the  jury  when  there  is  reasonable  doubt  as  to  the  facts,  or  as 
to  the  inferences  to  be  drawn  from  them.  When  the  measure 
of  duty  is  ordinary  and  reasonable  care,  and  the  degree  of 
care  varies  according  to  circumstances,  the  question  of  negli- 
gence is  necessarily  for  the  jury." 

We  think  the  case  presented  by  the  record  is  not  one  where 
the  facts  inferable  from  the  evidence  were  such  that  all  rea- 
sonable men  would,  of  necessity,  draw  the  same  conclusion 
from  them,  and  the  question  of  negligence  was  not,  therefore^ 
one  of  law  for  the  court. 
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It  is,  therefore,  ordered  that  the  judgment  be 

Reversed^  and  ihe  case  remanded^  with  directions  to  grant  a 

new  trialy  and  for  further  proceedings  in  conformity  to 

law. 

Mb.  JusnoB  Bbbweb  is  of  the  opinion  that  the  deceased  was 
guilty  of  contributory  negligence. 


ST.  ANTHONY  FALLS  WATER  POWER  COMPANY 
V.  ST.  PAUL  WATER  COMMISSIONERS. 

MINNEAPOLIS  MILL  COMPANY  v.  SAME. 

Km.  S8,  24.    Ar^ed  Ootober  18, 14, 18Q7.  —  Bedded  November  29, 1897. 

The  rights  of  riparian  owners  of  land  situated  upon  navigable  rivers  are 
to  be  measured  by  the  rules  and  decisions  of  the  courts  of  the  State  in 
which  the  land  is  situated,  whether  it  be  one  of  the  original  States  or  a 
State  admitted  after  the  adoption  of  the  Constitution. 

The  Mississippi  Is  a  navigable  river  at  all  the  points  referred  to  in  the 
records  in  these  cases. 

The  grants  made  to  the  plaintiflb  In  error  by  the  acts  of  February  26,  1866, 
and  February  27,  1866,  of  the  legislature  of  the  Territory  of  Minnesota, 
to  maintain  dams  and  sluices  in  the  Mississippi  River,  etc.,  etc.,  were  sub- 
ject at  all  times  to  the  paramount  right  of  the  public  to  divert  a  portion 
of  the  waters  for  public  uses,  and  to  the  rights  in  regard  to  navigation 
and  commerce  existing  in  the  General  Government,  under  the  Constitu- 
tion of  the  United  States ;  and  under  those  grants  the  plaintiff^  in  error 
took  no  contract  rights  which  have  been  impaired  in  any  degree  by  the 
acts  of  the  legislature  of  Minnesota  respecting  the  public  waterworlLs 
of  the  city  of  St.  Paul 

These  actions  were  brought  in  a  District  Court  of  the  State 
of  Minnesota,  by  the  respective  plaintiffs  in  error  against  the 
defendant  in  error  for  the  purpose  of  recovering  damages  for 
injury  to  their  alleged  rights  as  riparian  owners  and  otherwise, 
at  St.  Anthony  Falls  on  the  Mississippi  River,  and  also  for  a 
perpetual  injunction  enjoining  the  defendant  in  error  from 
diverting  the  waters  above  so  as  to  prevent  them  from  flow- 


Digitized  by 


Google 


350  OCTOBER  TERM,  1897. 

Statement  of  the  Case. 

ing  in  their  natural  course  in  the  Mississippi  River  and  down 
to  the  water  power  of  the  plaintiffs  in  error  respectively. 

The  plaintiff  in  error,  the  St.  Anthony  Falls  Water  Power 
Company,  was  incorporated  by  an  act  of  the  Territory  of 
Minnesota,  approved  on  the  26th  day  of  February,  1856,  c. 
137,  p.  215.  The  first  eight  sections  of  the  act  relate  to  the 
incorporation  of  the  company  and  to  its  internal  affairs.  The 
ninth  section  reads  as  follows : 

"  Seo.  9.  The  said  corporators  are  hereby  authorized  for 
the  purpose  of  the  improvement  of  the  water  power  above 
and  below  the  Falls  of  Saint  Anthony,  in  the  Mississippi 
River,  to  maintain  the  present  dams  and  sluices,  and  construct 
and  maintain  dams,  canals  and  water  sluices,  erect  mills, 
buildings  or  other  structures  for  the  purpose  of  manufactur- 
ing in  any  of  its  branches,  or  improving  any  water  power 
owned  or  possessed  by  said  company,  in  such  manner  or  to 
such  extent  as  shall  be  authorized  by  the  directors  of  said 
company,  and  may  construct  dams  on  the  rapids  above  or  be- 
low the  Falls  of  Saint  Anthony,  with  side  dams,  sluices  and 
all  other  improvements  in  the  Mississippi  River,  upon  the 
property  owned  or  to  be  owned  by  said  corporators,  which 
may  be  necessary  for  the  full  enjoyment  of  the  powers  herein 
granted  :  Provided^  however^  That  said  corporation  shall  give 
a  free  passage  for  all  loose  logs  that  are  to  be  manufactured 
on  Hennepin  or  Cataract  Islands,  or  between  them  on  the 
falls  through  any  dam  or  dams  they  may  erect,  on  the  west 
side  of  Nicollet  or  Hennepin  Islands,  and  the  passage  through 
the  pond,  above  said  dam,  shall,  when  needed,  be  twenty  feet 
wide :  Provided^  That  nothing  herein  contained  shall  be  so 
construed  as  to  authorize  said  corporation  to  interfere  with 
the  rights  of  property  of  any  other  person  or  persons  what- 
ever." 

The  Minneapolis  Mill  Company  was  also  incorporated  by  an 
act  of  the  legislature  of  the  Territory  of  Minnesota,  approved 
February  27,  1856,  c.  145,  p.  236,  the  ninth,  eleventh  and 
twelfth  sections  of  which  read  as  follows : 

"  Seo.  9.  The  said  corporators  are  hereby  authorized,  for 
the  purpose  of  the  improvement  of  the  water  power  above  and 
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below  the  Falls  of  St.  Anthony  in  the  Mississippi  River,  to 
maintain  the  present  dams  and  sluices,  and  to  construct  dams, 
canals  and  water  sluices,  erect  mills,  buildings  or  other  struct- 
ures for  the  purpose  of  manufacturing  in  any  of  its  branches,  or 
improving  any  water  power  owned  or  possessed  by  said  com- 
pany, in  such  manner  and  to  such  extent  as  shall  be  authorized 
by  the  directors  of  said  company,  and  may  construct  dams  on 
the  rapids  above  or  below  the  Falls  of  St.  Anthony,  with  side 
dams,  sluices  and  all  other  improvements  in  the  Mississippi 
River  which  may  be  necessary  for  the  full  employment  of  the 
powers  therein  granted." 

"  Sec.  11.  This  act  shall  take  eflfect  and  be  in  force  from 
and  after  its  passage,  and  may  be  amended  by  any  subsequent 
legislative  assembly,  in  any  manner  not  destroying  or  impair- 
ing the  vested  rights  of  said  corporators:  Provided^  That 
nothing  herein  contained  shall  be  so  construed  as  to  authorize 
said  corporation  to  interfere  with  the  rights  or  property  of 
any  other  person  or  persons  whatever. 

"Sko.  12.  Provided  further  J  That  nothing  contained  in  the 
act  entitled  an  act  to  incorporate  the  St.  Anthony  Falls  Water 
Power  Company  shall  be  so  construed  as  to  allow  the  said 
St.  Anthony  Falls  Water  Power  Company  to  maintain  or 
construct  dams  or  sluices  extending  beyond  the  centre  of  the 
channel  of  the  Mississippi  River  from  the  western  bank  of 
Hennepin  Island,  and  said  St.  Anthony  Falls  Water  Power 
Company  are  hereby  restricted  in  the  exercise  of  powers  and 
privileges  granted  by  the  ninth  section  of  said  act  to  the 
space  between  the  western  bank  of  said  island  and  the  centre 
of  said  river :  Provided^  The  said  dam  shall  always  be  pro- 
vided with  suitable  slides  and  sluices,  so  as  to  admit  the  pas- 
sage of  logs  and  timber  down  the  Mississippi  River,  and  that 
any  future  legislature  may  amend  or  modify  this  act  or  the 
act  to  which  this  section  is  amendatory :  And  provided  further^ 
That  the  Minneapolis  Mill  Company  shall  be  restricted  in  its 
operations  to  the  centre  of  the  main  channel  of  the  Missis- 
sippi River  and  to  the  property  belonging  to  said  company." 

By  the  second  section  of  the  act  of  Congress,  approved 
February  26,  1867, 11  Stat.  166,  c.  60,  authorizing  the  people 
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of  the  Territory  of  Minnesota  to  form  a  State  constitution, 
etc.,  it  was  enacted :  "  That  the  said  State  of  Minnesota  shall 
have  concurrent  jurisdiction  on  the  Mississippi  and  all  other 
rivers  and  waters  bordering  on  the  said  State  of  Minnesota^ 
so  far  as  the  same  shall  form  a  common  boundary  to  said 
State  and  any  other  State  or  States  now  or  hereafter  to  be 
formed  or  bounded  by  the  same ;  and  said  river  and  waters, 
and  the  navigable  waters  leading  into  the  same,  shall  be  com- 
mon highways,  and  forever  free,  as  well  to  the  inhabitants  of 
said  State  as  to  all  other  citizens  of  the  United  States,  without 
any  tax,  duty,  impost,  or  toll,  therefor." 

Section  two,  article  two,  of  the  constitution  of  Minnesota 
has  the  same  provision  for  the  jurisdiction  of  the  State  over 
the  Mississippi  and  other  rivers  and  waters  bordering  on  the 
State  as  is  provided  for  in  section  two  of  the  above  act  of 
Congress. 

The  complaints  in  the  two  cases  are  substantially  similar, 
the  two  companies  owning  on  different  sides  of  the  Mississippi 
River  at  about  the  same  point,  and  the  complaint  in  the  case 
of  the  Minneapolis  Mill  Company  contained  the  following 
among  other  allegations :  It  alleged  the  incorporation  of  the 
plaintiff  in  error,  under  the  acts  above  mentioned,  and  also 
the  incorporation  of  the  defendant  pursuant  to  an  act  of  the 
legislature  of  the  State  of  Minnesota,  approved  February  10, 
1881,  which  has  been  amended  by  various  acts  supplemental 
thereto. 

Plaintiff  further  alleged  that  pursuant  to  the  provisions  of 
its  charter  it  acquired  large  tracts  of  land  bordering  upon  the 
Mississippi  River,  and  on  the  southwesterly  bank  thereof,  lying 
within  the  present  limits  of  the  city  of  Minneapolis  and  county 
of  Hennepin,  and  that  by  reason  of  the  fall  in  said  river  at 
that  point,  which  amounts  to  some  seventy  feet  in  the  course 
of  a  thousand  feet,  there  was  created  a  natural  water  power 
of  great  extent  and  value ;  that  the  plaintiff,  pursuant  to  the 
provisions  of  its  charter  and  in  accordance  with  the  natural 
right  inherent  in  the  ownership  of  lands  abutting  upon  the 
waters  of  said  river,  constructed  daras  and  water  sluices  at 
great  expense,  for  the  purpose  of  making  the  water  power 
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available  for  manufacturing  and  other  purposes  to  which  the 
same  was  adapted,  and  by  meeting  those  erected  by  the  other 
company,  and  that  by  the  erection  of  these  dams  on  the  oppo- 
site side  of  the  river  the  plaintiflf  had  made  available  the  water 
power  of  the  river  to  tlie  extent  of  about  fifty  feet  fall,  leaving 
still  unoccupied  a  further  fall  of  about  twenty  feet;  that  in 
pursuance  of  its  charter  and  in  accordance  with  its  rights  as 
riparian  owner,  plaintiff  in  error  had  made  contracts  with  dif- 
ferent parties  for  the  construction  of  mills  and  manufacturing 
establishments  in  convenient  proximity  to  its  water  power, 
and  for  a  valuable  consideration  had  furnished  and  was  fur- 
nishing water  power  to  these  different  establishments  which 
have  use  for  the  power,  and  that  the  same  is  of  great  value 
to  the  plaintiff ;  that  it  has  reserved  to  itself  large  rents  and 
income  by  leasing  to  other  parties  the  right  to  use  certain 
portions  of  the  water. 

And  the  plaintiff  alleged  that  by  reason  of  its  ownership  of 
the  land  bordering  upon  the  river  it  had  acquired  and  still 
owned  all  the  riparian  rights  incident  to  the  ownership  of 
lands  bordering  upon  the  Mississippi  River,  which  was  stated 
to  be  a  natural  water  course,  in  which  there  naturally  flowed 
a  large  quantity  of  water  derived  from  the  river  and  also  from 
numerous  tributaries  above,  and  that  by  reason  of  its  riparian 
rights  the  plaintiff  was  entitled  to  have  and  require  the  nat- 
ural flow  of  the  waters  of  the  river  in  the  channels,  both  east 
and  west  in  said  river,  adjacent  to  the  lands  at  said  falls  with- 
out diminution  or  diversion  of  such  natural  flow  by  any  per- 
son whatever. 

It  was  further  averred  that  one  of  the  tributaries  of  the 
Mississippi  River  is  a  natural  water  course  and  stream  known 
as  Rice  Creek,  which  drains  waters  from  a  large  extent  of 
territory  within  the  State,  and  which  are  gathered  together 
and  have  a  natural  flow  or  outlet  through  said  creek  into  the 
Mississippi  River,  eight  or  ten  miles  above  the  water  power 
of  the  plaintiff ;  that  Rice  Creek,  in  its  natural  course,  flows 
through  a  small  lake  in  the  county  of  Anoka,  designated  as 
Baldwin  Lake,  and  from  thence  to  its  connection  with  the 
Mississippi  River  j  that  the  amount  of  water  flowing  in  that 
voi*.  cucvm— 23 
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creek  and  lake  varies  with  the  different  seasons  of  the  year, 
the  ordinary  amount  being  about  thirty  million  gallons  per 
day. 

It  is  then  further  alleged  that  the  defendant,  acting  under 
the  provisions  of  the  act  of  the  legislature  above  mentioned, 
approved  February  10,  1881,  authorizing  the  city  of  St,  Paul 
to  purchase  the  franchises  and  property  of  the  St.  Paul 
"Water  Company  and  creating  a  board  of  water  commissioners 
had  acquired  title  to  a  portion  of  the  land  bordering  upon 
Baldwin  Lake,  and  had  erected  thereon  pumping  works  and 
machinery  for  the  diversion  of  the  waters  of  the  lake  into  a 
certain  other  lake  situated  in  the  county  of  Ramsey,  which 
other  lake  had  a  natural  outlet  through  streams  flowing  into 
the  Mississippi  River  below  the  water  power  of  plaintiff,  and 
that  the  defendant  had  for  the  greater  part  of  the  time  during 
the  two  years  before  the  commencement  of  this  action,  by 
means  of  its  works  on  Baldwin  Lake,  withdrawn  from  that  lake 
a  quantity  of  water  to  the  amount  of  ten  million  gallons  per 
day,  and  that  the  quantity  thus  pumped  from  that  lake  was 
diverted  by  the  defendant  into  a  lake  known  as  Pleasant 
Lake,  and  from  thence  it  had  been  drawn  by  the  waterworks 
of  the  defendant  into  the  city  of  St.  Paul,  and  distributed 
over  that  city  and  used  for  domestic  purposes  and  for  furnish- 
ing water  for  steam  engines  and  other  manufacturing  purposes, 
and  for  the  propulsion  of  elevators  and  other  machinery,  and 
that  the  waters  thus  used  had  been  entirely  diverted  from 
Rice  Creek  and  from  that  part  of  the  Mississippi  River  above 
the  water  power  of  plaintiff,  and  no  part  thereof  had  been 
returned  to  the  Mississippi  River  above  the  water  power  of 
plaintiff  so  as  in  any  way  or  manner  to  be  made  useful  to 
plaintiff. 

The  plaintiff  further  alleged  that  the  defendant,  although 
assuming  to  act  in  accordance  with  its  charter,  had  not  ac- 
quired the  right  to  divert  the  waters  naturally  flowing  in 
Rice  Creek  and  through  Baldwin  Lake  from  their  natural 
course,  nor  had  defendant  made  compensation  to  plaintiff  and 
other  parties  beneficially  interested  in  the  use  of  said  water, 
nor  had  defendant  made  any  provision  for  computing  the 


Digitized  by 


Google 


WATEE  POWER  CO.   v,   WATER  COMMISSIONERS.     355 
Statement  of  the  Case. 

amount  of  compensation  due  plaintiff  for  damages  caused  by 
diverting  and  withdrawing  the  waters  of  the  river  from  their 
natural  course ;  that  by  reason  of  this  diversion  of  water  the 
income  and  profits  arising  from  the  maintenance  of  the  water 
power  were  diminishing,  (to  an  amount  stated  in  the  com- 
plaint,) and  that  the  damages  sustained  by  the  plaintiff  by 
reason  of  the  diversion  amounted  to  the  sum  of  $1500. 

Judgment  was  demanded  that  the  plaintiff  should  recover 
its  damages  already  sustained  in  the  sum  of  $1500,  and  that 
the  defendant  should  be  perpetually  enjoined  from  interfering 
with  or  diverting  the  waters  which  would  otherwise  naturally 
flow  into  Lake  Baldwin,  so  as  to  prevent  them  from  flowing 
in  the  natural  course  to  said  Rice  Creek  and  Mississippi  River 
to  the  water  power  of  said  plaintiff. 

The  answer  of  the  defendant  averred  that  the  defendant 
existed  as  a  corporation  and  executive  department  of  the  city 
of  St.  Paul,  of  the  State  of  Minnesota,  under  and  by  virtue  of 
the  acts  referred  to  in  the  complaint,  as  approved  February 
10,  1881,  and  amended  January  25,  1883,  and  March  4,  1885, 
and  that  the  defendant,  under  these  acts  and  under  the  charter 
of  the  city  of  St.  Paul,  exercised  all  of  the  authority  of  the 
city  of  St.  Paul  with  respect  to  acquiring  lands  and  franchises 
for  and  the  construction  of  waterworks  for  the  purpose  of 
supplying  the  city  of  St.  Paul  and  its  inhabitants  with  pure 
water  for  all  public  purposes. 

The  defendant  also  averred  that  by  virtue  of  the  authority 
granted  by  the  acts  of  the  legislature,  above  referred  to,  and 
by  the  charter  granted  to  the  city  of  St.  Paul,  the  defendant 
had  secured  the  right  of  way  from  the  city  of  St.  Paul  to 
said  Baldwin  Lake,  and  by  the  use  of  mains,  ditches  and 
pumps  it  had  drawn  and  was  drawing  from  that  lake  and  was 
bringing  to  the  city  of  St.  Paul  water  for  the  use  of  the  city 
and  its  inhabitants,  and  that  the  defendant  and  the  city  of 
St.  Paul  are  the  owners  in  fee  simple  of  a  large  tract  of  real 
estate  bordering  on  Lake  Baldwin,  upon  which  lands  it  had 
erected  buildings  and  placed  therein  pumps,  etc.,  for  the  pur- 
pose of  drawing  water  from  that  lake  for  the  purpose  of 
supplying  the  city  of  St.  Paul  with  water. 
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Other  averments  were  made  not  material  to  be  here 
mentioned. 

The  defendant  claimed  the  right  to  take  the  water  from 
Baldwin  Lake  and  conduct  the  same  to  the  city  of  St.  Paul 
for  the  use  of  said  city  and  its  inhabitants,  (without  making 
any  compensation  or  payment  therefor  to  the  plaintiff,)  by 
reason  of  the  legislative  authority  above  mentioned. 

A  similar  answer  was  put  in  by  the  defendant  in  the  case 
of  the  St.  Anthony  Falls  Water  Power  Company. 

Replies  to  these  answers  were  put  in  by  the  plaintiffs  in 
error  taking  issue  on  the  matters  of  fact  therein  alleged. 

Upon  these  pleadings  the  two  actions  came  on  for  trial  in 
the  state  court  and  were  tried  together.  Evidence  was  given 
upon  the  part  of  the  plaintiffs  tending  to  support  the  allega- 
tions of  the  complaints,  and  after  the  plaintiffs  had  rested, 
the  defendant  moved  that  the  actions  should  be  dismissed  on 
the  ground  that  there  was  no  liability  on  the  part  of  the 
defendant  to  either  of  the  plaintiffs,  because  the  Mississippi 
River  was  a  navigable  river,  its  beds  and  its  waters  being 
owned  by  the  State  of  Minnesota,  and  that  the  board  of 
water  commissioners,  defendant  herein,  was  a  part  of  the  city 
government  of  the  city  of  St.  Paul,  authorized  by  the  legis- 
lature to  draw  water  from  any  of  the  lakes  of  the  State  for 
the  purpose  of  supplying  water  to  the  city  of  St.  Paul ;  that  the 
defendant  acted  as  agent  of  the  State  and  in  the  name  of  the 
State,  supplying  the  citizens  of  the  State  with  water  owned  by 
the  State,  which  the  Slate  had  a  right  to  use  for  that  purpose, 
and  that  such  right  was  paramount  to  the  rights  of  any  ripa- 
rian owners  ;  also  on  the  ground  that  nothing  but  a  reasonable 
use  had  been  shown  by  the  defendant  as  riparian  owner  of 
land  on  Lake  Baldwin  ;  also  that  plaintiff's  dams  are  a  pur- 
presture,  and  that  plaintiffs  can  have  no  right  to  the  use  of 
water  obtained  in  that  way ;  also  that  their  riparian  rights 
do  not  extend  to  the  use  of  water  on  land  not  owned  by 
them,  or,  as  against  the  defendant,  to  power  obtained  which 
requires  the  flowage  of  land  other  than  their  own. 

The  motion  to  dismiss  was  granted  in  each  case,  to  which 
the  plaintiff  in  each  case  duly  excepted. 
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A  motion  for  a  new  trial  was  made  before  the  trial  court 
upon  a  case  and  exceptions,  and  the  motion,  after  hearing 
counsel,  was  denied.  The  plaintiffs  then  appealed  t6  the 
Supreme  Court  of  the  State  from  the  order  of  the  District 
Court  denying  plaintiffs'  motion  for  a  new  trial  and  from  the 
whole  thereof.  The  Supreme  Court  aflBrmed  the  order  and 
directed  that  the  defendant  should  have  judgment  accordingly. 
Upon  the  affirmance  of  the  judgments  by  the  Supreme  Court 
the  plaintiflfs  obtained  a  writ  of  error  in  each  case  from  this 
court,  and  the  records  are  now  before  us  for  review. 

Mr,  Rome  O,  Brown  for  plaintiffs  in  error.  Mr.  Charles 
S.  Albert  was  on  his  brief. 

Mr.  James  E,  Markham  and  Mr.  Herman  IF.  Phillips  for 
defendants  in  error. 

Mr.  JusnoB  Peckham,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

It  is  claimed  upon  the  part  of  the  plaintiffs  in  error  that  by 
the  decision  of  the  court  below  they  have  been  deprived  of 
their  property  without  due  process  of  law.  They  urge  that 
they  have  certain  rights  as  riparian  owners  of  land  near  St. 
Anthony  Falls,  bordering  upon  the  Mississippi  River,  to  the 
use  of  all  the  water  as  it  would  naturally  flow  past  their  land, 
and  that  this  right  is  property  ;  that  its  existence  and  extent 
are  to  be  determined  by  the  general  law  applicable  to  riparian 
owners  in  like  situation,  which  right  is  not  determined  con- 
clusively by  a  state  court,  and  that  being  property  it  cannot 
be  taken  away  or  impaired  either  by  other  private  owners  or 
by  the  State,  except  that  if  the  latter  should  require  the  use  of 
any  portion  of  the  water  for  any  public  purpose  it  may  only 
be  taken  or  diverted  upon  due  compensation  being  made. 
These  rights,  it  is  claimed,  are  protected  by  the  Federal  Con- 
stitution, and  that  as  such  claim  was  duly  presented  before 
the  state  tribunal,  the  question  is  now  open  for  review  by  this 
court. 
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If  wrong  in  their  above  claim  the  plaintiffs  in  error  then 
urge  that  if  it  be  assumed  that  the  State  originally  had  the 
power  to  make  a  diversion  of  some  portion  of  the  water  in 
the  Mississippi  River  for  the  purpose  of  supplying  the  city  of 
St  Paul  with  water,  yet  that  through  the  action  of  the  terri- 
torial legislature  in  1856,  in  granting  these  plaintiffs  in  error 
their  charters,  with  the  powers  and  rights  therein  named,  the 
Territory  gave  and  released  to  plaintiffs  in  error  the  right  to 
use  all  of  the  water  naturally  flowing  in  the  river  past  their 
lands  for  the  purpose  of  power  free  from  the  right  of  any 
subsequent  territorial  or  state  legislature  to  divert  the  waters 
in  the  manner  complained  of  herein  without  making  com- 
pensation. 

These  charters  are  claimed  by  the  plaintiffs  in  error  to  be 
contracts,  the  obligations  of  which  no  subsequent  legislature 
could  impair,  and  it  is  argued  that  the  act  of  1881  and  the 
subsequent  acts  amendatory  thereof,  granting  to  the  defend- 
ant in  error  a  right  to  use  water  for  the  purposes  therein 
named,  do  impair  the  obligations  of  these  contracts,  and 
therefore  are  absolutely  void. 

They  also  urge  that,  even  if  their  riparian  rights  are  to  be 
governed  by  the  general  rules  of  law  laid  down  by  the  highest 
court  of  Minnesota,  it  will  be  found  that  the  former  decisions 
of  that  court  upon  that  subject  have  fixed  in  plaintiffs  the 
property  rights  which  they  here  claim,  and  that  this  court 
should  not  be  bound  by  the  last  decision  of  the  state  court 
upon  the  question,  as  evidenced  by  the  judgment  under  review, 
because  it  is  wholly  inconsistent  and  at  war  with  all  the  prior 
decisions  of  the  state  court,  and  ought  not  to  be  followed. 

These  contentions  on  the  part  of  the  plaintiffs  in  error  are 
now  to  be  examined. 

(1)  In  regard  to  the  first  proposition,  we  are  of  opinion  that 
the  property  rights  of  the  plaintiffs  in  error,  as  riparian  owners, 
are  to  be  measured  by  the  rules  and  decisions  of  the  state 
courts  of  Minnesota.  This  principle,  we  think,  has  been  an- 
nounced and  adhered  to  by  this  court  from  its  very  early  days, 
and  no  distinction  has  been  made  between  the  rights  of  the 
original  States  and  those  which  were  subsequently  admitted 
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to  the  Union  under  the  provisions  of  the  Federal  Constitution. 
The  provisions  of  the  act  of  Congress,  already  cited,  (act 
of  February  26,  1857,  o.  60,  §  2,  11  Stat.  166,)  making  the 
Mississippi  River  a  common  highway  for  the  inhabitants  of 
the  State  and  all  other  citizens  of  the  United  States,  do  not 
impair  the  title  and  jurisdiction  of  the  State  over  the  navi- 
gable waters  within  her  boundaries  more  than  rights  of  that 
nature  are  limited  with  regard  to  the  original  States.  This 
has  been  uniformly  held,  and  is  so  stated  in  many  of  the  cases 
hereinafter  cited  where  similar  language  has  been  used  in  the 
acts  admitting  States  into  the  Union. 

Preliminarily,  it  may  be  said  that  the  Mississippi  River  at 
the  point  in  question  is  a  navigaUe  stream.  In  order  to  be 
navigable,  it  is  not  necessary  that  it  should  be  deep  enough  to 
admit  the  passage  of  boats  at  all  portions  of  the  stream.  One 
witness  for  the  plaintiffs  in  error  said  that  in  its  natural  state 
the  river  at  this  point  was  not  navigable  at  ordinary  stages  of 
the  water  for  half  a  mile  below  St.  Anthony  Falls,  and  in  its 
natural  state  it  was  not  navigable  immediately  above  the  falls, 
but  that  it  was  navigable  in  its  natural  state  above  Nicollet 
Island.  He  also  stated  that  when  he  said  the  Mississippi 
River  was  not  navigable  at  these  falls,  he  meant  that  it  was 
not  navigable  for  boats ;  that  boats  could  not  go  up  and  down 
in  its  natural  condition  ;  that  it  was  always  used  for  logs  with 
chutes  that  are  artificially  prepared.  It  was  navigable  below 
the  rapids  and  navigable  above  the  rapids,  and  that  the  dam 
made  it  so.  It  was  navigable  above  the  rapids  for  the  purpose 
of  running  shallow  boats  and  for  floating  logs.  What  is  said 
hereafter  in  regard  to  the  river  is  based  upon  the  really  un- 
questionable fact  that  it  is  a  navigable  river  at  all  points 
referred  to  in  these  records. 

In  Martin  v.  WaddeU,  16  Pet.  367,  it  was  held  that,  when 
the  American  Revolution  was  concluded,  the  people  of  each 
State  became  themselves  sovereign,  and  in  that  character  held 
the  absolute  right  to  all  their  navigable  waters  and  the  soils 
under  them  for  their  own  common  use,  subject  only  to  the 
rights  since  surrendered  by  the  Constitution  to  the  General 
Qovernment.    The  action  was  ejectment  for  100  acres  of  land 
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covered  with  water  in  Raritan  Bay  in  the  township  of  Perth 
Amboy,  in  the  State  of  New  Jersey.  The  claim  of  the  plain- 
tiflf  was  founded  upon  the  charters  of  Charles  II  to  his  brother, 
the  Duke  of  York,  in  1664  and  1674,  for  the  purpose  of  ena- 
bling him  to  plant  a  colony  on  the  continent  of  America,  the 
land  in  controversy  being  within  the  boundaries  of  the  charters 
and  in  the  territory  which  now  forms  the  State  of  New  Jersey. 
Those  letters  patent,  as  construed  by  this  court,  conveyed  to 
the  Duke  of  York  all  the  prerogatives  and  powers  of  govern- 
ment residing  at  the  time  of  their  execution  in  the  King  of 
Great  Britain,  and  passed  from  the  jurisdiction  of  Great 
Britain  to  the  people  of  each  State  after  the  Revolution.  Al- 
though the  question  in  that  case  arose  in  regard  to  lands 
covered  with  water  in  Raritan  Bay,  yet  the  principles  upon 
which  the  case  was  decided  have  been  stated  to  apply  to  the 
rights  of  the  States  in  regard  to  all  navigable  waters  within 
their  jurisdiction. 

In  Pollard  v.  Hagan^  3  How.  212,  the  question  arose  in  re- 
gard to  the  rights  of  the  State  of  Alabama  in  the  shores  of 
navigable  waters  and  the  soils  under  them  within  her  limits. 
The  sixth  section  of  the  act  of  Congress,  passed  on  the  2d  of 
March,  1819,  3  Stat.  492,  c.  47,  for  the  admission  of  the  State 
of  Alabama  into  the  Union,  provided:  "That  all  navigable 
waters  within  the  said  State  shall  forever  remain  public  high- 
ways, free  to  the  citizens  of  said  State  and  of  the  United  States, 
without  any  tax,  duty,  impost  or  toll  therefor,  impose<l  by 
said  State."  It  was  held  that  the  Government  of  the  United 
States  did  not  by  reason  of  that  enactment  possess  any  more 
power  over  the  navigable  waters  of  Alabama  than  it  possessed 
over  the  navigable  waters  of  other  States  under  the  provisions 
of  the  Constitution,  and  that  Alabama  had  as  much  power 
over  those  navigable  waters  as  the  original  States  possessed 
over  the  navigable  waters  within  their  respective  limits.  It 
was  also  held  that  the  shores  of  navigable  waters  and  the 
soils  under  them  were  not  granted  by  the  Constitution  of  the 
United  States,  but  were  reserved  to  the  States  respectively, 
and  the  new  States  had  the  same  rights,  sovereignty  and 
jurisdiction  over  the  subject  as  the  original  States. 
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In  Ooodtitle  v.  Kibbe,  9  How.  471,  the  decision  of  this  court 
in  Pollard  v.  Ilagan^  aupra^  was  referred  to  and  affirmed, 
and  it  was  said  that,  by  the  admission  of  the  State  of  Ala- 
bama into  the  Union,  that  State  became  invested  with  the 
sovereignty  and  dominion  over  the  shores  of  the  navigable 
rivers  between  high  and  low  water  mark,  and  that  after  such 
admission  Congress  could  make  no  grant  of  land  thus  situated. 

In  Barney  v.  Keokuk^  94:  U.  S.  324,  it  was  recognized  as 
the  law  that  the  title  and  rights  of  riparian  proprietors  upon 
the  banks  of  the  Mississippi  were  to  be  settled  by  the  States 
within  which  the  lands  were  included.  Mr.  Justice  Bradley, 
in  stating  the  opinion  of  the  court  in  that  case,  said  (at  page 
338) :  "  And  since  this  court  in  the  case  of  The  Genesee  Chief, 
12  How.  443,  has  declared  that  the  Great  Lakes  and  other 
navigable  waters  of  the  country,  above  as  well  as  below  the 
flow  of  the  tide,  are,  in  the  strictest  sense,  entitled  to  the  de- 
nomination of  navigable  waters,  and  amenable  to  the  admiralty 
jurisdiction,  there  seems  to  be  no  sound  reason  for  adhering 
to  the  old  rule  as  to  the  proprietorship  of  the  beds  and  shores 
of  such  waters.  It  properly  belongs  to  the  States  by  their 
inherent  sovereignty,  and  the  United  States  has  wisely  ab- 
stained from  extending  (if  it  could  extend)  its  survey  and 
grants  beyond  the  limits  of  high  water.  The  cases  in  which 
this  court  has  seemed  to  hold  a  contrary  view  depended^  as 
most  cases  7mcst  depend j  on  the  local  laws  of  the  States  in  which 
the  lands  were  situated.  In  Iowa,  as  before  stated,  the  more 
correct  rule  seems  to  have  been  adopted  after  a  most  elaborate 
investigation  of  the  subject." 

It  was  also  said  by  the  same  learned  justice  in  speaking  of 
the  English  idea  of  navigable  waters  being  necessarily  tide 
waters:  "It  had  the  influence  for  two  generations  of  exclud- 
ing the  admiralty  jurisdiction  from  our  great  rivers  and  inland 
seas;  and  under  the  like  influence  it  laid  the  foundation  in 
many  States  of  doctrines  with  regard  to  the  ownership  of  the 
soil  in  navigable  waters  above  tide  water  at  variance  with  sound 
principles  of  public  policy.  Whether,  as  rules  of  property,  it 
would  now  be  safe  to  change  these  doctrines  where  they  have 
been  applied,  as  before  remarked,  is  for  the  several  States  them- 
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selves  to  determine.  If  they  choose  to  resign  to  the  riparian 
proprietor  rights  which  properly  belong  to  them  in  their  sov- 
ereign capacity,  it  is  not  for  others  to  raise  objections.  In  our 
view  of  the  subject  the  correct  principles  were  laid  down  in 
Martin  v.  Wadddl^  16  Pet.  367 ;  PoUardU  Leasee  v.  Hagan^ 
3  How.  212,  and  GoodtiUe  v.  Eibhe^  9  How.  471.  These  cases 
related  to  tide  water,  it  is  true ;  but  they  enunciate  principles 
which  are  equally  applicable  to  all  navigable  waters." 

In  St.  Louis  V.  MyerSy  113  TJ.  S.  566,  this  court  held  that 
the  act  of  March  6,  1820,  3  Stat.  645,  admitting  the  State  of 
Missouri  into  the  Union,  left  the  rights  of  riparian  owners  on 
the  Mississippi  Biver  to  be  settled  according  to  the  principles 
of  state  law.  Mr.  Chief  Justice  Waite,  in  delivering  the 
opinion  of  the  court,  said:  "The  act  of  Congress  providing 
for  the  admission  of  Missouri  into  the  Union,  act  of  March  6, 
1820,  c.  22,  3  Stat  545,  and  which  declares  that  the  Mississippi 
River  shall  be '  a  common  highway  and  forever  free,'  has  been 
referred  to  in  the  argument  here,  but  the  rights  of  riparian 
owners  are  nowhere  mentioned  in  that  act.  They  are  left  to 
be  settled  according  to  the  principles  of  state  law." 

In  Packer  v.  Bird^  137  U.  S.  661,  it  was  held,  that  as  the 
highest  court  of  California  had  decided  that  the  Sacramento 
River  being  navigable  in  fact,  a  title  upon  it  extends  no  farther 
than  to  the  edge  of  the  stream,  this  court  would  accept  that  de- 
cision as  expressing  the  law  of  the  State.  That  case  asserted 
the  right  of  each  State  to  determine  the  extent  of  the  title 
and  of  the  rights  of  the  riparian  owners  in  waters  within  the 
territory  of  the  State.  It  was  also  stated  that  the  Federal 
courts  must  construe  grants  of  the  General  Government  with- 
out reference  to  the  rules  of  construction  adopted  by  the  States 
for  grants  by  them,  but  that  whatever  incidents  or  rights  attach 
to  the  ownership  of  property  conveyed  by  the  United  States 
bordering  on  navigable  streams,  would  be  determined  by  the 
States  in  which  it  is  situated,  subject  to  the  limitation  that 
their  rules  do  not  impair  the  efficacy  of  the  grant,  or  the  use 
and  enjoyment  of  the  property  by  the  grantee.  It  was  further 
said  that :  "  As  an  incident  of  such  ownership  the  right  of  the 
riparian  owner,  where  the  waters  are  above  the  influence  of 
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the  tide,  will  be  limited  according  to  the  law  of  the  State, 
either  to  low  or  high  water  mark,  or  will  extend  to  the  middle 
of  the  stream." 

It  does  not  impair  the  efficacy  of  the  grant  or  the  use  and 
enjoyment  of  the  property  by  the  grantee  to  hold  that  riparian 
rights  are  to  be  decided  by  the  state  courts,  inasmuch  as  the 
grant,  if  by  the  Federal  Government,  has  been  held  in  the  cases 
already  cited,  not  to  include  title  over  navigable  waters  within 
or  bounded  by  the  States. 

In  Hardin  v.  Jordan^  140  U.  S.  371,  it  was  held  that  grants 
by  the  United  States  of  its  public  lands  bounded  on  streams 
and  other  waters,  made  without  reservation  or  restriction,  are 
to  be  construed,  as  to  their  effect,  according  to  the  law  of 
the  State  in  which  the  lands  lie,  and  that  it  depends  upon  the 
law  of  each  State  to  what  extent  the  prerogative  of  the  State 
to  lands  under  water  shall  extend.  In  the  opinion,  after  stat- 
ing that  the  title  to  the  shore  and  lands  under  water  is  in  the 
State  and  is  regarded  as  incidental  to  its  sovereignty,  it  is  said  : 
"  Such  title  being  in  the  State,  the  lands  are  subject  to  state 
regulation  and  control,  under  the  condition,  however,  of  not 
interfering  with  the  regulations  which  may  be  made  by  Con- 
gress with  regard  to  public  navigation  and  commerce.  .  .  . 
Sometimes  large  areas  (of  land)  so  reclaimed  are  occupied  by 
cities  and  are  put  to  other  public  or  private  uses,  state  control 
and  ownership  therein  being  supreme,  subject  only  to  the  para- 
mount authority  of  Congress  in  making  regulations  of  com- 
merce and  subjecting  the  lands  to  the  necessities  and  uses  of 
commerce"  (citing cases).  Continuing,  the  court  said :  "This 
right  of  the  States  to  regulate  and  control  the  shores  of  tide 
waters  and  the  land  under  them  is  the  same  as  that  which  is 
exercised  by  the  crown  in  England.  In  this  country  the  same 
rule  has  been  extended  to  our  great  navigable  lakes,  which 
are  treated  as  inland  seas;  and  also,  in  some  of  the  States,  to 
navigable  rivers,  as  the  Mississippi,  the  Missouri,  the  Ohio, 
and,  in  Pennsylvania,  to  all  the  permanent  rivers  of  the  State ; 
but  it  depends  upon  the  law  of  each  State  to  what  waters  and 
to  what  extent  this  prerogative  of  the  State  over  the  lands 
under  water  shall  be  exercised." 
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Mr.  Justice  Brewer,  in  his  dissenting  opinion  (p.  402)  in  the 
above  cited  case,  which  was  concurred  in  by  Mr.  Justice  Gray 
and  Mr.  Justice  Brown,  agreed:  "That  the  question  how  far 
the  title  of  a  riparian  owner  extends  is  one  of  local  law.  For 
a  determination  of  that  question  the  statutes  of  the  State  and 
the  decisions  of  its  highest  court  furnish  the  best  and  the  final 
authority."  And  the  dissent  was  based  upon  the  theory  that 
although  the  right  of  the  State  to  determine  this  matter  was 
not  questioned  in  the  prevailing  opinion,  there  was,  neverthe- 
less, error  committed  by  the  majority  of  the  court  in  refusing 
to  follow  a  decision  of  the  state  court  on  the  very  question 
then  under  review,  and  in  following  instead  thereof  previous 
decisions  of  the  state  court  inconsistent  therewith. 

In  St.  Louis  V.  Rutz,  138  U.  S.  226,  242,  cited  in  the  dis- 
senting opinion  above  referred  to,  it  was  said  by  Mr.  Justice 
Blatchford,  in  delivering  the  opinion  of  the  court:  '*The 
question  as  to  whether  the  fee  of  the  plaintiff,  as  a  riparian 
proprietor  on  the  Mississippi  River,  extends  to  the  middle 
thread  of  the  stream,  or  only  to  the  water's  edge,  is  a  ques- 
tion in  regard  to  a  rule  of  property  which  is  governed  by  the 
local  law  of  Illinois." 

In  Kauhauna  Water  Power  Company  v.  Oreen  Bay  & 
Mississippi  Canal  Co,^  142  TJ.  S.  254,  Mr.  Justice  Brown,  in 
delivering  the  opinion  of  the  court,  said  at  page  271 :  "  It  is 
the  settled  law  of  Wisconsin,  announced  in  repeated  decisions 
of  its  Supreme  Court,  that  the  ownership  of  riparian  proprie- 
tors extends  to  the  centre  or  thread  of  the  stream,  subject,  if 
such  stream  be  navigable,  to  the  right  of  the  public  to  its  use 
as  a  public  highway  for  the  passage  of  vessels  (citing  cases). 
In  City  of  JanesviUe  v.  Carpenter^  11  Wisconsin,  288,  300,  it 
is  said  of  the  riparian  owner:  'He  may  construct  docks,  land- 
ing places,  piers  and  wharves  out  to  the  navigable  waters,  if 
the  river  is  navigable  in  fact,  but  if  it  is  not  so  navigable  he 
may  construct  anything  he  pleases  to  the  thread  of  the  stream, 
unless  he  injures  some  other  riparian  proprietor,  or  those  hav- 
ing the  superior  right  to  use  the  waters  for  hydraulic  purposes. 
.  .  .  Subject  to  these  restrictions,  he  has  the  right  to  use 
his  land  under  water  the  same  as  above  water.     It  is  his  pri- 
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vate  property  under  the  pmtection  of  the  Constitution,  and 
it  cannot  be  taken,  or  its  value  lessened  or  impaired  even  for 
public  use,  "  without  compensation,"  or  "  Without  due  process 
of  law,"  and  it  cannot  be  taken  at  all  for  any  one's  private 
use.'  With  respect  to  such  rights,  we  have  held  that  the  law 
of  the  State,  as  declared  by  its  Supreme  Court,  is  controlling 
as  a  rule  of  property." 

In  Shively  v.  Bowlhy^  152  U.  S.  1,  it  was  again  said  that  the 
new  States  admitted  into  the  Union  since  the  adoption  of  the 
Constitution  have  the  same  rights  as  the  original  States  in 
the  tide  waters  and  in  the  lands  under  them  within  their 
respective  jurisdictions.  It  was  also  remarked  that,  upon  the 
question,  how  far  the  title  of  the  owner  of  the  land  extends 
bounding  upon  a  river  actually  navigable,  but  above  the  ebb 
and  flow  of  the  tide,  there  is  a  diversity  in  the  laws  of  the 
different  States;  and  that  the  title  and  rights  of  riparian  or 
littoral  proprietors  in  the  soil  below  high-water  mark  are  gov- 
erned by  the  laws  of  the  several  States,  subject  to  the  rights 
granted  to  the  United  States  by  the  Constitution. 

The  suit  was  in  the  nature  of  a  bill  in  equity  brought  to 
quiet  title  to  lands  below  high- water  mark  in  the  city  of 
Astoria,  the  question  involving  the  rights  in  navigable  waters 
as  between  the  State  and  others.  The  opinion  at  page  57 
states  as  follows :  "  By  the  law  of  the  State  of  Oregon,  there- 
fore, as  enacted  by  its  legislature  and  declared  by  its  highest 
court,  the  title  in  the  lands  in  controversy  is  in  the  defendants 
in  error ;  and,  upon  the  principles  recognized  and  affirmed  by 
a  uniform  series  of  recent  decisions  of  this  court  above  referred 
to,  the  law  of  Oregon  governs  the  case."  The  opinion  refers 
to  all  the  cases  which  we  have  above  cited  and  many  others, 
upon  the  various  questions  which  are  discussed  in  the  case, 
and  recognizes  the  rule  that  it  belongs  to  the  States  to  decide 
as  to  the  character  and  extent  of  the  riparian  rights  of 
owners  upon  navigable  waters  within  such  States. 

It  is  true  that  in  these  various  cases  the  exact  point  in  con- 
troversy in  this  case  in  regard  to  the  rights  of  the  State  as 
against  riparian  owners  has  not  arisen.  The  dispute  has  gen- 
erally been  as  to  the  extent  and  character  of  the  title  as  be- 
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tween  the  United  States  or  the  State  and  the  riparian  owner 
to  lands  under  water,  and  as  to  the  right  of  the  riparian  owner 
to  build  out  from  the  shore  piers  or  wharves  so  as  to  reach 
the  navigable  portion  of  the  stream ;  but  the  principles  laid 
down  in  all  of  these  cases  necessarily  include  the  right  of  the 
state  courts  to  decide,  as  a  matter  of  local  law,  the  point  now 
under  discussion,  subject  to  the  acknowledged  jurisdiction  of 
the  United  States  under  the  Constitution  in  regard  to  com- 
merce and  the  navigation  of  the  waters  of  rivers.  The  juris- 
diction of  the  State  over  this  question  of  riparian  ownership 
has  been  always,  and  from  the  foundation  of  the  government, 
recognized  and  admitted  by  this  court.  The  extent  of  the 
plaintiff's  riparian  right  of  property  was  therefore  the  subject 
of  adjudication  by  the  state  court,  and  the  rule  has  been 
definitely  stated  by  that  court  in  its  judgment,  which  is  now 
under  review. 

(2)  It  is  claimed,  however,  by  the  plaintiffs  in  error  that 
this  judgment  is  the  only  case  in  the  State  where  the  ruling 
made  therein  has  been  adopted,  and  that  this  particular  judg- 
ment is  at  war  with  and  opposed  to  every  other  ruling  upon 
the  subject  heretofore  made  by  the  Supreme  Court  of  that 
State ;  and  they  contend  that  upon  the  authority  of  Hardin 
V.  Jordan^  Bupra^  this  court  should  disregard  the  judgment 
of  the  state  court  in  this  case  and  follow  the  previous  decisions 
of  that  court  on  this  subject.  As  to  the  case  of  Hardm  v. 
Jordan^  it  may  be  said  that  it  went  as  far  as  this  court  ought 
to  go  in  refusing  to  follow  the  latest  decision  of  the  highest 
court  of  a  State  in  regard  to  a  matter  upon  w^hich  the  judg- 
ment of  that  court  is  regarded  as  conclusive.  It  will  be  ob- 
served, however,  that  the  decision  in  Hardin  v.  Jordan^  in 
refusing  to  follow  the  ruling  of  the  Supreme  Court  of  Illinois, 
in  Trustees  of  Schools  v.  SchroU^  120  Illinois,  509,  was  placed 
upon  the  asserted  fact  that  such  ruling  of  the  Supreme  Court 
of  Illinois  was  not  necessary  to  the  decision  of  the  case,  and 
that,  being  opposed  to  the  entire  course  of  the  previous  deci- 
sions of  that  State,  it  should  be  disregarded.  It  is  not  so  here. 
The  ruling  of  the  state  court  was  necessary  to  the  decision 
of  this  case  and  stands  as  the  latest,  if  not  the  only,  exposition 
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of  the  views  of  that  court  upon  the  question  involved.  We 
ought,  therefore,  to  follow  that  case. 

However,  with  regard  to  the  decisions  of  the  state  court 
upon  this  subject,  cited  by  counsel  for  the  plaintiffs  in  error, 
we  think  there  is  not  one  of  them  which  is  inconsistent  with 
the  decision  of  that  court  in  the  cases  now  under  review.  The 
question  did  not  arise  in  any  of  them  upon  the  right  of  the 
State  as  against  plaintiffs  in  error,  or  any  one  in  like  situation, 
to  divert  a  portion  of  the  flow  of  the  water  in  the  Mississippi 
River  to  any  public  purpose  so  long  as  it  did  not  interfere 
with  the  navigation  of  the  river. 

The  cases  of  Schurrheier  v.  St,  Paul  <j&  Pacific  Railway^  10 
Minnesota,  82 ;  Brisbine  v.  St  Paul  <&  Sioicx  City  Pailroadj 
23  Minnesota,  114 ;  Morrill  v.  St.  Anthony  Falls  Water  Power 
Co,^  26  Minnesota,  223 ;  Minnesota  v.  Minneapolis  Mill  Co.,  26 
Minnesota,  229 ;  Union  Depot  do.  v.  Brunswickj  31  Minnesota, 
297 ;  Hanford  v.  St.  Paul  &  Duluth  Railroad^  43  Minnesota, 
104 ;  and  Si.  Anthony  Falls  Water  Power  Co.  v.  Minneapolis^ 
41  Minnesota,  270,  are  cited  to  sustain  the  contention  of  the 
plaintiffs  in  error. 

An  examination  of  these  cases  shows  that  the  question  did 
not  arise  and  was  not  decided  in  any  of  them.  Some  of  the 
cases  relate  to  the  question  as  to  what  was  the  proper  boun- 
dary, high  or  low  water  mark,  of  lands  mentioned  therein,  and 
in  others  the  question  arose  as  to  the  riparian  right  of  owners 
of  lands  adjoining  the  Mississippi  River  to  build  piers  or  docks 
out  to  the  navigable  portion  of  the  stream,  or  to  fill  up  and 
build  upon  a  portion  of  the  river  out  to  its  navigable  part ;  or 
it  was  a  question  of  the  right  of  a  riparian  proprietor  to  com- 
pensation from  a  railway  company  seeking  to  condemn  for 
the  purposes  of  its  railway  a  certain  portion  of  land  owned 
by  him  between  the  centre  of  a  street  and  the  centre  of  the 
channel  of  the  river.  In  none  of  the  cases  was  there  involved 
the  right  of  the  State  to  divert  for  public  purposes  a  portion 
of  the  flow  of  a  river,  while  not  in  the  slightest  degree  or  in 
any  way  affecting  the  navigability  of  the  stream. 

In  Union  Depot  &o.  v.  Brunswick  and  in  Brisbine  v.  St. 
Paul  &c.  Company^  supra^  substantially  the  same  questions 
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arose,  and  in  the  latter  case,  in  speaking  of  some  of  the  ripa- 
rian rights  of  an  owner  upon  the  banks  of  a  navigable  stream, 
the  court  said : 

"What  these  rights  are,  especially  in  regard  to  land  ac- 
quired originally  from  the  United  States,  and  bordering,  as 
this  does,  upon  the  Mississippi  River,  we  regard  as  fully  and 
correctly  settled  by  the  Federal  Supreme  Court.  Dutton  v. 
Strong^  1  Black,  23  ;  Railroad  Company  v.  Schurmeiery  7  Wall. 
272;  Yates  v.  Milwaukee,  10  Wall.  497.  According  to  the 
doctrine  of  these  decisions  the  plaintiff  possessed  the  right 
to  enjoy  free  communication  between  his  abutting  premises 
and  the  navigable  channel  of  the  river,  to  build  and  maintain, 
for  his  own  and  the  public  use,  suitable  landing  places,  wharves 
and  piers,  on  and  in  front  of  his  land,  and  to  extend  the  same 
therefrom  into  the  river  to  the  point  of  navigability,  even 
though  beyond  low-water  mark,  and  to  this  extent  exclusively 
to  occupy,  for  such  and  like  purposes,  the  bed  of  the  stream, 
subordinate  and  subject  only  to  the  navigable  rights  of  the 
public  and  such  needful  rules  and  regulations  for  their  protec- 
tion as  may  be  prescribed  by  competent  legislative  authority. 
The  rights  which  thus  belong  to  him  as  riparian  owner  of  the 
abutting  premises  were  valuable  property  rights,  of  which  he 
could  not  be  divested  without  consent,  except  by  due  process 
of  law,  and,  if  for  public  purposes,  upon  just  compensation. 
Yates  V.  Milwaukee,  10  Wall.  497." 

In  Union  Depot  Street  Hailway  v.  Brunswick  and  others, 
31  Minnesota,  297,  it  was  held  to  be  the  settled  law  of  Minne- 
sota that  a  riparian  owner  upon  a  navigable  stream  has  the 
fee  to  low-water  mark ;  and  that  in  addition  he  owns  as  an 
incident  to  his  ownership  certain  riparian  rights,  among  which 
are  the  right  to  enjoy  free  communication  between  his  abut- 
ting premises  and  the  navigable  channel  of  the  stream,  to 
build  and  maintain  suitable  piers,  landings  or  wharves  on  and 
in  front  of  his  land,  and  to  extend  the  same  therefrom  into  the 
stream  to  the  point  of  navigability  even  beyond  low-water 
mark,  and  to  this  extent  exclusively  to  occupy  for  such  and 
like  purposes  the  bed  of  the  stream,  subordinate  only  to  the 
paramount  public  right  of  navigation.     These  riparian  rights 
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the  court  held  to  be  property,  and  that  they  were  not  to  be 
taken  by  the  State  without  paying  just  compensation  therefor. 
The  rights  which  were  held  subordinate  only  to  the  para- 
mount public  right  of  navigation  were  those  mentioned  by 
the  court,  and  not  a  word  was  said  as  to  the  right  of  flowage, 
which  was  not  involved  and  was  not  alluded  to. 

In  Morrill  v.  St.  Anthony  Falls  Water  Power  Company^ 
8upraj  the  Supreme  Court  of  Minnesota  held  that  the  ripa- 
rian owner  of  lands  upon  a  navigable  stream  may  use  the 
water  flowing  past  his  land  for  any  purpose,  so  long  as  he 
does  not  impede  navigation,  in  the  absence  of  any  counter- 
claim by  the  State  or  the  United  States.  It  will  be  seen  that 
this  case  does  not  refer  to  the  right  to  receive  the  full  amount 
of  the  natural  flowage  from  above,  but  only  to  the  right  to 
use  that  which  does  flow,  in  the  absence  of  any  counterclaim 
by  the  State  or  the  United  States. 

The  same  general  statement  of  the  rights  of  riparian  owners 
is  made  in  Hanford  v.  St.  Paul  <&  Duluth  Railroad^  supra. 
That  case  treats  of  the  rights  of  a  riparian  owner  in  the  bed 
of  the  stream  above  low-water  mark  as  subject  to  the  right  of 
the  public  to  use  the  same  for  the  purposes  of  navigation,  and 
adds  that  "  restricted  only  by  that  paramount  public  right, 
the  riparian  owner  enjoys  valuable  proprietary  privileges, 
among  which  we  shall  consider  particularly  the  right  to 
the  use  of  the  land  itself  for  private  purposes.  .  .  .  Sub- 
ject only  to  the  limitation  that  he  shall  not  interfere  with  the 
public  right  of  navigation,  he  has  the  unquestionable  and 
exclusive  right  to  construct  and  maintain  suitable  landings, 
piers  and  wharves  into  the  water  and  up  to  the  point  of  navi- 
gability for  his  own  private  use  and  benefit  (citing  cases). 
.  .  .  And  it  is  obviously  immaterial,  if  the  public  interests 
be  not  prejudiced,  whether  the  submerged  land  be  covered 
with  wharves  of  timber  or  stone,  or  be  reclaimed  from  the 
water  by  filling  in  with  earth  so  that  it  becomes  dry  land. 
The  land  may  be  so  reclaimed."  It  is  also  said  in  the  course 
of  the  opinion :  "  The  limit  to  the  private  right  is  imposed  by 
the  public  right,  and  the  private  right  exists  up  to  the  point 
beyond  which  it  would  be  inconsistent  with  the  public  right." 
VOL.  CLxvra— 24 
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All  this  was  said  in  regard  to  the  case  then  under  discus 
sion,  which  related  to  the  right  of  a  riparian  proprietor  to 
reclaim  the  submerged  land  to  the  point  of  navigability,  and 
to  alienate  the  same  so  that  the  alienee  might  have  the  rights 
of  the  riparian  owner,  although  having  no  interest  in  the 
original  riparian  estate.  The  question  here  involved  was 
neither  decided  nor  considered. 

In  Schurmeier  v.  St.  Paul  its  Pacific  Railroad  Companyy 
10  Minnesota,  82,  which  was  aflSrmed  in  7  Wall.  272,  it  was 
held  that  the  grantee  from  the  United  States  had  his  Ime 
bounded  by  the  river,  at  least  to  low-water  mark,  and  when 
after  the  grant  was  made  to  him  he  platted  it  into  blocks  as 
part  of  the  town  of  St.  Paul  that  he  still  retained  in  the  land 
over  which  the  streets  and  landing  were  laid  the  fee,  subject 
only  to  the  use  of  the  public  for  the  purposes  designated,  and 
that  the  railroad  company,  having  no  legal  authority  to  use 
the  streets  or  landing  for  railroad  tracks,  and  such  use  being 
a  special  injury  to  the  plaintiff,  he  was  entitled  to  an  injunc- 
tion. In  that  case  Mr.  Chief  Justice  Wilson,  in  the  state 
court,  was  of  the  opinion  that  the  riparian  proprietor  went  to 
the  middle  of  the  river ;  that  that  was  the  rule  at  common 
law,  and,  in  his  opinion,  there  was  no  reason  to  doubt  that 
the  common  law  prevailed  in  Minnesota  as  to  that  question ; 
but  while  so  holding,  as  his  individual  opinion,  he  said  that 
other  authorities  regarded  the  boundary  line  of  the  riparian 
proprietor  to  be  low-water  mark,  and  even  on  that  assumption 
the  place  in  dispute  was  within  the  title  of  the  riparian  pro- 
prietor. 

The  state  court  subsequently  decided  that  the  title  of  a 
riparian  owner  on  a  navigable  stream  went  only  to  low-water 
mark. 

St  Anthony  FaUa  Water  Power  Company  v.  City  of  JUin- 
neapolisy  supra^  does  not  decide  the  point  contended  for 
by  the  plaintiffs  in  error.  It  was  a  contest  between  private 
parties  as  to  the  effect  of  a  certain  deed  in  reserving  rights  to 
the  grantor  and  as  to  the  extent  of  the  right  of  flowage  con- 
tained in  the  deed.  The  question  here  under  discussion  was 
not  even  remotely  affected. 
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We  have  looked  in  vain  among  all  the  cases  in  the  state 
court,  cited  by  counsel  for  the  plaintiffs  in  error,  for  any  de- 
cision upon  this  question.  Whatever  may  be  the  rights  of 
the  plaintiffs  in  error  under  their  charters  or  as  the  riparian 
owners  of  land  to  build  and  maintain  their  dams  to  the  centre 
of  the  stream,  there  is  no  decision  cited  which  holds  that  they 
are  entitled  to  the  use  of  all  the  water  which  would  naturally 
flow  past  their  lands  and  over  their  dams  so  constructed,  nor 
has  the  state  court  decided  that  the  only  right  of  the  State, 
to  which  this  alleged  right  of  the  plaintiffs  in  error  is  subject 
or  subordinate  in  any  way,  is  limited  to  the  right  of  the  State 
to  control  or  use  the  bed  of  the  stream  and  the  waters  therein 
for  purposes  of  navigation  only.  That  limitation  has  never 
been  placed  upon  the  State  with  reference  to  the  point  here 
in  question.  The  state  Supreme  Court  in  deciding  this  par- 
ticular case  was  not  therefore  announcing  a  rule  which  was  at 
all  inconsistent  with  or  opposed  to  any  of  its  former  decisions ; 
and  as  the  extent  of  the  riparian  rights  in  this  case  was  a  sub- 
ject committed  to  the  jurisdiction  of  the  State  of  Minnesota, 
we  are  bound,  so  far  as  this  question  is  concerned,  to  follow 
the  decision  of  the  highest  court  of  that  State  as  announced 
in  this  case. 

(3)  If  wrong  in  their  above  contentions,  the  plaintiffs  in 
error  then  assert  that  their  charters  granted  in  1856,  and  set 
forth  so  far  as  material  in  the  foregoing  statement  of  facts, 
gave  and  guaranteed  to  them  the  right  to  use  and  develop 
the  water  power  of  St.  Anthony  Falls,  and  authorized  them 
to  build  such  structures  in  and  upon  the  river  as  were  neces- 
sary to  develop  that  power,  and  that  when  these  provisions  of 
their  charters  were  accepted  and  acted  upon,  they  became 
contract  obligations  between  the  State  of  Minnesota  and  the 
plaintiffs,  and  that  the  statute  above  mentioned,  authorizing 
the  defendant  to  divert  some  portion  of  the  natural  flow  of 
the  water  without  compensation  to  the  plaintiffs,  was  a  viola- 
tion of  the  Federal  Constitution,  as  impairing  the  obligation  of 
the  contracts  contained  in  the  charters  referred  to. 

We  think  this  contention  cannot  be  maintained.  We  are 
of   opinion  that  the  true  construction  of   these  territorial 
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charters  does  not  give  such  contract  rights  as  are  claimed  by 
the  plaintiffs  in  error.  They  were  grants  of  power  to  the 
respective  companies,  under  which  they  were  licensed  to  build 
their  dams  out  into  the  river  for  the  purpose  of  utilizing  the 
power,  and  of  using  the  water  that  flowed  down  the  river. 
These  grants  were  in  legal  effect  subject  at  all  times  to  the 
paramount  right  of  the  State  as  trustee  for  the  public  to  divert 
a  portion  of  the  waters  for  public  uses,  and  they  were  also 
subject  to  the  rights  in  regard  to  navigation  and  commerce 
existing  in  the  General  Government  under  the  Constitution  of 
the  United  States.  See  also  upon  this  subject,  Waiuppa  (Sac. 
Co,  V.  FaU  River ^  147  Mass.  548 ;  City  of  Auburn  v.  Union 
Waterpower  Co.j  38  Atlantic  Rep.  561,  Supreme  Court  of 
Maine,  Oct. — ,1897.  There  was  no  contract  by  virtue  of 
these  charters  that  the  companies  should  always  and  for  ail 
time  be  entitled  to  all  the  natural  flow  of  the  water  in  the 
river  without  regard  to  the  right  of  the  State  as  above  men- 
tioned. The  claim  made  by  the  companies  seems  to  us  most 
extravagant.  The  State  or  any  particular  subdivision  thereof 
acting  under  its  authority  would,  if  these  claims  were  valid, 
be  forever  thereafter  prevented  from  using  any  portion  of  the 
waters  of  the  river  for  any  public  purpose  unless  compensa- 
tion for  such  use  were  first  made  these  plaintiffs.  This  con- 
struction of  the  meaning  of  the  charters  assumes  the  power 
of  a  territorial  or  state  legislature  to  bind  future  legislatures 
in  dealing  with  these  public  rights,  and  it  prevents  the  latter 
from  providing  for  the  use  of  any  portion  of  the  waters  for 
public  purposes  of  the  most  important  character  without  first 
making  compensation  to  the  plaintiffs  for  that  use.  If  we 
should  assume  the  validity  of  an  act  of  the  legislature  of  such 
a  character,  (which,  under  the  decision  of  this  court  in  lUi- 
nois  Central  Railroad  v.  Rlinois,  146  U.  S.  387,  is  at  least 
doubtful,)  it  is  clear  that  we  ought  not  to  adopt  a  construction 
leading  to  that  result  unless  the  legislative  act  be  plain  and 
beyond  all  doubt.  We  are  of  opinion  that  these  particular 
charters  of  the  plaintiffs  are  not  to  be  thus  construed.  The 
sections  of  the  acts  which  are  material  upon  this  point  simply 
authorize  the  companies  to  maintain  their  dams  and  sluices, 
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and  permit  them  to  construct  and  maintain  other  dams,  etc., 
for  the  purpose  of  manufacturing,  or  for  improving  any  water 
power  owned  or  possessed  by  the  companies,  in  such  manner 
or  to  such  extent  as  shall  be  authorized  bj'  the  directors.  But 
there  is  no  language  in  the  acts  providing  that  the  companies 
shall  thereafter  and  always  have  the  right  to  the  use  of  all 
the  natural  flow  of  the  water  down  the  river.  Nor  is  such 
right  a  necessary  and  legal  consequence  of  the  language  used. 
They  may  have  acquired  by  these  acts  the  right  to  build  dams, 
etc.,  and  the  right  to  use  such  water  as  in  fact  and  from  time 
to  time  should  flow  down  to  their  dam,  but  there  is  nothing 
in  the  language  of  the  charters  showing  or  implying  that  it 
was  the  intention  of  the  State  to  grant  to  these  parties  the 
rights  now  claimed  by  them.  It  is  difficult  to  believe  that  a 
legislature  would  ever  grant  to  individuals  or  companies  rights 
of  that  nature,  even  if  it  be  assumed  it  had  the  power.  It 
was  proper  and  in  accordance  with  a  wise  public  policy  to 
grant  a  privilege  to  these  companies  to  build  dams,  etc.,  as 
stated  in  the  charters,  and  to  permit  them,  by  virtue  of  the 
dams  and  sluices,  to  use  the  water  that  in  fact  and  from  time 
to  time  might  come  down  the  river,  but  it  cannot  be  supposed 
that  the  legislature  meant  by  any  grant  of  this  kind  to  war- 
rant that  for  all  future  time  no  part  of  the  water  that  might 
otherwise  naturally  flow  down  the  river  should  ever  be  used 
under  the  authority  of  the  State  for  any  public  purpose,  with- 
out compensating  the  plain tiflFs  for  that  diversion. 

In  Bundle  v.  Delaioare  cfe  Raritan  Canal  Co,^  14  How.  80, 
this  court  held,  that  by  the  law  of  Pennsylvania  the  Delaware 
River  was  a  public  navigable  river,  held  by  its  joint  sovereigns 
(the  States  bordering  thereon)  in  trust  for  the  public;  that 
riparian  owners  in  that  State  had  no  title  to  the  river,  or  any 
right  to  divert  its  waters,  unless  by  license  from  the  States ; 
that  such  license  was  revocable  and  in  subjection  to  the  supe- 
rior right  of  the  State  to  divert  the  water  for  public  improve- 
ments, either  by  the  State  directly,  or  by  a  corporation  created 
for  that  purpose ;  a,nd  that  the  proviso  to  the  provincial  acts 
of  Pennsylvania  and  New  Jersey  of  1771  did  not  operate  as 
a  grant  of  the  usufruct  of  the  waters  of  the  river  to  Adam 
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Hoops  and  bis  assigns,  but  only  as  a  license  or  toleration  of  his 
dam.  It  appeared  in  tbis  case  that  tbe  plaintiffs  in  error, 
being  plaintiffs  below,  were  the  owners  of  certain  mills  in 
Pennsylvania  opposite  the  city  of  Trenton  in  New  Jersey; 
that  the  mills  were  supplied  with  water  from  the  Delaware 
River  by  means  of  a  dam  extending  from  the  Pennsylvania 
shore  to  an  island  lying  near  and  parallel  to  it  and  extending 
along  the  rapids  to  the  head  of  tidewater.  The  plaintiffs 
claimed  that  by  virtue  of  a  proviso  in  the  acts  of  the  provin- 
cial legislatures  of  Pennsylvania  and  New  Jersey,  their  pre- 
decessors had  become  entitled  to  the  free  and  uninterrupted 
enjoyment  of  the  river  Delaware  for  the  use  of  their  mills, 
and  that,  notwithstanding,  the  defendants  had  erected  a  dam 
in  the  river  above  plaintiffs'  mills  and  had  dug  a  canal  and 
diverted  the  water  to  their  great  injury.  A  demurrer  was  in- 
terposed, upon  which  the  court  below  gave  judgment  for  the 
defendants,  and  this  court  was  asked  to  review  and  reverse 
that  judgment.  It  was  held  that  the  proviso  was  nothing 
more  than  a  license  to  keep  the  dam  up,  which  could  at  any 
time  be  revoked. 

A  careful  consideration  of  the  acts  in  question  persuades  as 
that  they  are  not  to  be  construed  as  plaintiffs  claim,  and  that 
under  them  the  plaintiffs  took  no  contract  rights  which  have 
t>een  impaired  in  any  degree  by  the  subsequent  acts  under 
which  defendants  claim  the  rights  set  up  in  their  respective 
answers. 

These  views  lead  us  to  the  opinion  that  the  judgments  of  the 
Supreme  Court  of  Minnesota  in  these  cases  are  right,  and  they 
are,  therefore, 

Affirmed. 
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UNITED  STATES  v.  CROSTHWAITE. 

APPEAL   FBOM   THE   OOUBT  OF   CLAIMS. 
Vo.  n.    Bobmitted  Noyember  1, 1897 D«oided  November  29, 1897. 

Attorneys  and  counsellors  specially  employed  to  render  legal  services  for 
the  United  States  cannot,  under  existing  legislation,  be  compensated  for 
such  services  in  the  absence  of  the  certificate  of  the  Attorney  General 
required  by  Rev.  Stat.  §  865;  and  If  he  fails  or  refuses  to  give  such 
certificate.  Congress  alone  can  provide  for  compensation. 

One  who  receives  a  commission  as  special  assistant  to  a  District  Attorney 
for  particular  cases,  or  for  a  single  term  of  court,  or  for  a  limited  time, 
is  not  an  Assistant  District  Attorney  within  the  meaning  of  Rev.  Stat. 
§  366,  and  therefore  the  certificate  of  the  Attorney  General  prescribed 
therein  is  a  prerequisite  to  the  allowance  of  compensation. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Assistant  Attorney  Oeneral  Pradt  for  appellants. 

Mr.  John  C.  Chamey  and  Mr.  John  R.  Oarrison  for 
appellee. 

Mb.  Justice  Hablan  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  against  the  Government 
in  the  Court  of  Claims  for  the  sum  of  three  hundred  dollars, 
which  was  found  to  be  the  value  of  certain  services  rendered 
by  the  appellee,  as  a  special  assistant  to  the  attorney  of  the 
United  States  for  the  District  of  Idaho,  at  a  called  term  of 
the  Circuit  Court. 

The  facts  found  by  the  Court  of  Claims,  and  upon  which  the 
appellee's  claim  for  compensation  depends,  may  be  thus  sum- 
marized : 

On  the  22d  of  June,  1892,  the  appellee,  an  examiner  in  the 
Department  of  Justice,  received  from  the  Attorney  General 
an  order  directing  him  to  discontinue  the  investigations  then 
being  made  by  him  in  Utah,  and  proceed  at  once  to  Idaho  for 
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the  purpose  of  conferring  with  the  author  of  a  certain*  confi- 
dential communication  which  had  been  received  by  the  Depart- 
ment of  Justice.  The  order  also  directed  him  to  examine  the 
offices  and  accounts  of  the  United  States  Attorney,  the  United 
States  Marshal,  the  clerk  of  the  United  States  court  and  the 
United  States  Commissioners,  investigate  the  manner  in  which 
business  was  conducted  by  those  officers,  inform  himself  as  to 
the  character  and  qualifications  of  the  various  officials  and 
report  to  the  Department  the  results  of  his  examination. 

While  thus  engaged  in  Idaho  the  plaintiff  received  by  tele- 
graph, August  9,  1892,  an  order  from  the  Acting  Attorney 
General  of  the  United  States,  directing  him  to  "  report  to  and 
assist  the  United  States  Attorney  at  a  special  term  to  be  called 
by  Judge  Beatty  at  Coeur  d'Alene  City,  Idaho." 

On  the  13th  of  August,  1892,  he  was  appointed  by  the  Act- 
ing Attorney  General  "  a  special  assistant  to  the  attorney  of 
,  the  United  States  for  the  District  of  Idaho,  to  aid  him  in  the 
preparation  and  prosecution  of  all  criminal  business  properly 
coming  before  the  court  during  its  special  term,  ordered  at 
Coeur  d'Alene  for  August  3d,  1892."  The  order  of  appoint- 
ment stated :  "  Your  compensation  will  be  determined  by  the 
Attorney  General  upon  completion  of  your  service.  Execute 
the  customary  oath  of  office  and  forward  the  same  to  this 
department  without  delay." 

It  should  be  stated  that  on  the  lith  day  of  August,  1892, 
while  at  Boise  City,  and  after  his  above  appointment  had  been 
made,  but  before  receiving  notice  thereof,  the  appellee  mailed 
to  the  Attorney  General  an  official  communication  in  relation 
to  the  criminal  proceedings  then  being  instituted  in  Idaho 
against  rioters  and  conspirators,  in  which  he  said :  "  I  will  pro- 
ceed to  Wallace  tomorrow  for  the  purpose  of  preparing  the 
cases  for  trial,  and  to  select  the  necessary  witnesses,  in  order 
that  none  may  be  subpoenaed  unnecessarily.  The  marshal  has 
been  instructed  to  provide  a  sufficient  guard  for  the  term  to  be 
held,  and  everything  appears  to  be  moving  along  smoothly. 
In  order  that  no  question  may  be  raised  by  the  defence  as  to 
my  status,  and  that  I  may  be  able  to  appear  before  the  grand 
jury,  I  beg  to  suggest  the  advisability  of  my  appointment  as 
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a  special  assistant  to  the  United  States  Attorney,  without  com- 
pensation, for  these  cases." 

The  plaintiff  took  the  required  oath  of  oflBce  and  performed 
the  duties  assigned  to  him.  He  appeared  on  behalf  of  the 
United  States  before  the  United  States  Commissioner  at 
Wallace,  Idaho,  for  the  purpose  of  having  him  "  discharge  "  a 
large  number  of  rioters  who  had  been  held  to  appear  before 
that  officer,  examined  witnesses  before  the  grand  jury,  rendered 
daily  service  at  the  trial  of  the  cases  "  and  generally  rendered 
the  professional  assistance  of  an  Assistant  District  Attorney 
from  the  23d  of  August,  1892,  to  the  28th  of  September,  1892." 
He  performed  also  his  duties  as  Examiner  of  the  Department 
of  Justice. 

At  the  time  of  rendering  service  as  special  assistant  to  the 
District  Attorney  he  was  receiving  in  his  capacity  as  an  ex- 
aminer in  the  Department  of  Justice  a  salary  of  $2500  per 
annum.  He  was  also  reimbursed  for  his  travelling  expenses 
during  the  time  he  acted  as  special  assistant  to  the  District 
Attorney. 

Upon  the  conclusion  of  his  services  as  above  stated,  the 
appellee,  although  he  had  suggested  that  his  appointment 
should  be  without  compensation,  sent  to  the  Attorney  Gen- 
eral a  statement  of  his  Services,  as  special  assistant  to  the 
District  Attorney,  saying :  "  I  send  this  statement  to  you, 
considering  that  it  is  necessary,  if  it  shall  be  determined  that 
I  shall  be  compensated  for  the  services  performed  as  ass't 
U.  S.  att'y.  I  have  left  the  amount  to  be  inserted  at  the 
Department  in  accordance  with  your  action  thereon."  But 
the  Attorney  General  expressed  his  surprise  that  the  appellee 
should  claim  special  compensation  and  refused  to  fix  any  com- 
pensation for  his  services,  saying,  in  a  communication  to  the 
plaintiff :  "  As  an  examiner  of  this  department  you  receive 
$2500  a  year  and  expenses,  and  what  you  have  been  doing  is 
clearly  within  the  line  of  your  duty  in  the  premises." 

The  question  as  to  the  employment  of  special  counsel  on 
behalf  of  the  United  States  has  frequently  been  the  subject  of 
legislation  by  Congress. 

By  the  second  section  of  the  act  of  August  2,  1861,  entitled 
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"  An  act  concerning  the  Attorney  General  and  the  attorneys 
and  marshals  of  the  several  districts,"  12  Stat.  285,  c.  37,  it 
was  provided  "  that  the  Attorney  General  be,  and  he  is 
hereby,  empowered,  whenever  in  his  opinion  the  public  in- 
terest may  require  it,  to  employ  and  retain  (in  the  name  of 
the  United  States)  such  attorneys  and  counsellors  at  law  as 
he  may  think  necessary  to  assist  the  District  Attorneys  in  the 
discharge  of  their  duties,  and  shall  stipulate  with  such  assist- 
ant counsel  the  amount  of  compensation." 

This  section  was  repealed  by  the  act  of  March  3,  1869, 
making  appropriations  for  the  Legislative,  Executive  and 
Judicial  expenses  of  the  Government  for  the  fiscal  year  end- 
ing June  30,  1870,  c.  121,  15  Stat.  283,  294.  But  by  the  act 
of  April  10,  1869,  entitled  "An  act  concerning  the  Attorney 
General,"  the  above  act  of  March  3,  1869,  was  itself  repealed, 
so  far  as  it  repealed  the  second  section  of  the  act  of  August  2, 
1861,  and  that  section  was  declared  to  be  in  full  force ;  and  it 
was  made  the  duty  of  the  Attorney  General  to  report  "at  the 
commencement  of  the  next  session  of  Congress,  and  to  each 
succeeding  session,  the  names  of  all  the  persons  employed  for 
the  purposes  aforesaid,  and  where  and  upon  what  business 
employed,  with  the  compensation  paid  to  each."  16  Stat  46, 
c.  25. 

Next  came  the  act  of  June  22,  1870,  establishing  the  De- 
partment of  Justice,  16  Stat.  162,  164,  c.  150,  the  sixteenth 
and  seventeenth  sections  of  which  were  preserved  and  repro- 
duced in  the  following  sections  of  the  Revised  Statutes : 

"  Seo.  363.  The  Attorney  General  shall,  whenever  in  his 
opinion  the  public  interest  requires  it,  employ  and  retain,  in 
the  name  of  the  United  States,  such  attorneys  and  counsellors 
at  law  as  he  may  think  necessary  to  assist  the  District  At- 
torneys in  the  discharge  of  their  duties,  and  shall  stipulate 
with  such  assistant  attorneys  and  counsel  the  amount  of  com- 
pensation, and  shall  have  supervision  of  their  conduct  and  pro- 
ceedings. 

"  Sko.  364.  Whenever  the  head  of  a  Department  or  Bureau 
gives  the  Attorney  General  due  notice  that  the  interests  of 
the   United   States  require  the  service  of  counsel  upon  the 
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examination  of  witnesses  touching  any  claim,  or  upon  the  legal 
investigation  of  any  claim,  pending  in  such  Department  or 
Bureau,  the  Attorney  General  shall  provide  for  such  service. 

"  Sec.  365.  No  compensation  shall  hereafter  be  allowed  to 
any  person,  beside  the  respective  District  Attorneys  and  Assist- 
ant District  Attorneys,  for  services  as  an  attorney  or  counsellor 
to  the  United  States,  or  to  any  branch  or  Department  of  the 
Government  thereof,  except  in  cases  specially  authorized  by 
law,  and  then  only  on  the  certificate  of  the  Attorney  General 
that  such  services  were  actually  rendered,  and  that  the  same 
could  not  be  performed  by  the  Attorney  General,  or  Solicitor 
General,  or  the  olHcers  of  the  Department  of  Justice,  or  by 
the  District  Attorneys. 

"  Seo.  366.  Every  attorney  or  counsellor  who  is  specially 
retained  under  the  authority  of  the  Department  of  Justice,  to 
assist  in  the  trial  of  any  case  in  which  the  Government  is 
interested,  shall  receive  a  commission  from  the  head  of  such 
Department,  as  a  special  assistant  to  the  Attorney  General,  or 
to  some  one  of  the  District  Attorneys,  as  the  nature  of  the 
appointment  may  require;  and  shall  take  the  oath  required 
by  law  to  be  taken  by  the  District  Attorneys,  and  shall  be 
subject  to  all  the  liabilities  imposed  upon  them  by  law." 

The  object  of  these  statutory  provisions  is  manifest.  While 
giving  the  Attorney  General  full  power  to  employ  counsel 
for  the  United  States  to  assist  those  upon  whom  regularly 
devolved  the  duty  of  represeating  the  Government  in  the 
courts  without  special  compensation,  Congress  intended  to 
restrict  the  exercise  of  that  power  to  the  extent  indicated  in 
section  365.  It  was  left  to  that  officer  to  determine  whether 
the  public  interests  required  the  employment  of  special 
counsel.  But  that  the  discretion  given  to  him  might  not  be 
abused,  and  that  unnecessary  expense  might  be  avoided,  it  was 
declared  (§  365)  that,  except  in  the  cases  of  the  respective  Dis- 
trict Attorneys  and  Assistant  District  Attorneys,  no  compen- 
sation should  be  allowed  to  any  person,  as  an  attorney  or  coun- 
sellor for  the  United  States,  unless  specially  authorized  by  law, 
and  then  only  on  the  certificate  of  the  Attorney  General  that 
such  services  were  actually  rendered,  and  that  the  same  could 
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not  have  been  performed  by  the  Attorney  General,  or  by  the 
Solicitor  General,  or  by  the  officers  of  the  Department  of 
Justice,  or  by  the  District  Attorneys.  The  giving  of  such  a 
certificate  w^s  thus  made  a  condition  of  the  right  of  the 
court  to  givw judgment,  as  upon  contract,  against  the  Govern- 
ment for  ipy  amount  whatever  as  compensation  for  legal 
services  rendered  in  its  behalf  by  counsel  specially  employed 
or  retained  by  the  Attorney  General  to  assist  those  whose 
duty  it  is  to  represent  the  United  States  in  its  legal  business. 
Attorneys  and  counsellors  specially  employed  to  render  legal 
services  for  the  United  States  cannot,  therefore,  under  existing 
legislation,  be  compensated  for  such  services  in  the  absence  of 
the  certificate  of  the  Attorney  General  required  by  section  365 
of  the  Revised  Statutes.  In  accepting  such  employment  they 
take  the  risk  of  that  officer  giving  such  a  certificate  as  ought  to 
be  given.  If  he  fails  or  refuses  to  give  the  required  certificate, 
Congress  alone  can  provide  for  compensation.  The  courts  can- 
not disregard  the  express  command  of  the  statute  forbidding 
compensation  to  be  allowed  for  legal  services  rendered  by 
special  counsel  when  the  claim  therefor  is  not  accompanied 
by  the  prescribed  certificate  of  the  Attorney  General. 

This  construction  of  the  statute  necessarily  requires  a  re- 
versal, with  direction  to  render  judgment  for  the  United 
States,  unless  it  be  held  that  the  plaintiff,  while  acting  under 
his  commission  as  "  a  special  assistant  to  the  attorney  of  the 
United  States "  during  a  single  term  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Idaho  and  mainly  for 
a  particular  class  of  cases,  was  an  Assistant  District  Attorney 
within  the  meaning  of  the  words  in  section  365, "  beside  the  re- 
spective District  Attorneys  and  Assistant  District  Attorneys ; " 
for,  in  the  cases  of  the  officers  last  named,  no  formal  certificate 
is  required  from  the  Attorney  General.  But  we  cannot  so  in- 
terpret the  statute.  The  Assistant  District  Attorneys  referred 
to  in  that  section  are  those  who  are  regular  Assistant  District 
Attorneys,  serving  the  Government  at  fixed  salaries,  and  em- 
ployed not  for  special  cases  or  particular  legal  business,  nor 
for  a  specified  term  of  court,  but  generally  and  regularly  for 
all  the  business  of  the  Government  that  may  arise  in  the  courts 
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of  the  district  in  which  they  serve.  This  interpretation  finds 
support  in  many  appropriation  acts.  In  the  Sundry  Civil 
Appropriation  Act  of  October  2,  1888,  c.  1069,  25  Stat.  505, 
645,  the  distinction  is  made  between  "  regular  Assistants  to 
United  States  District  Attorneys,  who  are  appointed  by  the 
Attorney  General  at  a  fixed  annual  compensation,"  and  "assist- 
ants to  United  States  District  Attorneys  in  special  cases.'^ 
This  distinction  has  been  made  in  subsequent  appropriation 
and  deficiency  acts.  25  Stat.;  October  19,  1888,  c.  1210,  pp. 
565,  585;  March  2,  1889,  c.  411,  pp.  939,  977:  26  Stat;  Au- 
gust  30, 1890,  c.  837,  pp.  371,  409 ;  September  30, 1890,  c.  1126, 
pp.  504, 528,  548 ;  March  3, 1891,  c.  540,  pp.  862, 892 ;  March  3, 
1891,  c.  542,  pp.  948,  986:  27  Stat.;  July  28,  1892,  c.  311,  pp. 
282,  311 ;  August  5,  1892,  c.  380,  pp.  349,  386 ;  March  3, 1893, 
c.  208,  pp.  572,  609 ;  March  3,  1893,  c.  210,  pp.  646,  661,  668 : 
28  Stat.;  April  21,  1894,  c.  61,  pp.  68,  61;  August  18,  1894, 
c.  301,  pp.  372,  416;  March  2,  1895,  c.  189,  pp.  910,  957:  29 
Stat.;  c.  33,  pp.  17,  26;  June  8, 1896,  c.  373,  pp.  267,  297,  310, 
313 ;  June  11,  1896,  c.  420,  pp.  413,  450. 

We  are  of  opinion  that  the  better  construction  of  section  365 
is  that  one  who  receives  a  commission  as  special  assistant  to 
the  District  Attorney  for  particular  cases,  or  for  a  single  term 
of  the  court,  or  for  a  limited  time,  is  not  an  Assistant  District 
Attorney  within  the  meaning  of  that  section ;  and  therefore 
the  certificate  of  the  Attorney  General  prescribed  therein, 
which  even  that  officer  cannot  dispense  with,  is  a  prerequisite 
to  the  allowance  of  compensation.  Any  other  construction  of 
the  statute  would  defeat  the  object  of  its  passage,  which  was 
to  protect  the  Treasury  from  the  expense  incident  to  the  em- 
ployment of  special  counsel,  where  the  Government  did  not 
have  the  assurance  of  the  head  of  the  Department  of  Justice, 
in  the  form  of  a  certificate,  that  the  services  to  be  rendered 
were  actually  rendered  and  could  not  be  performed,  either  by 
himself  or  by  the  Solicitor  General,  or  by  some  officer  of  that 
Department,  or  by  the  proper  District  Attorney.  In  this  view 
it  was  error  to  have  rendered  judgment  against  the  Govern- 
ment. 

Heversedj  with  directions  to  dismiss  the  action. 
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WILLIAMS  V.  UNITED  STATES. 
WILLIAMS  V.   UNITED  STATES. 

BBROB  TO   THB  DISTRICT    OOUBT   OF  THE    UNITED  STATES    FOB  TBB 
NORTHERN   DISTRICT   OF  CALIFORNIA. 

Nob.  2M,  267.    Argued  October  ST.  1S9T.  -  Decided  Norember  29. 1807. 

The  illegal  acts  described  in  snbdl?isions  1  and  2  of  Rev.  Stat  §  3169,  for 
the  alleged  violation  of  which  the  plaintiff  in  error  was  prosecuted, 
refer  to  offences  committed  by  officers  or  agents  acting  nnder  aatbority 
of  revenue  laws. 

The  Chinese  Exclusion  Acts  have  no  reference  to  the  subject  of  revenue, 
but  are  designed  to  exclude  persons  of  a  particular  race  from  the  United 
States,  and  an  officer  employed  in  their  execution  has  no  counection 
with  the  Government  revenue  system. 

When  an  indictment  properly  charges  an  offence  nnder  laws  of  the  United 
States,  that  is  sufficient  to  sustain  it,  although  the  prosecuting  repre- 
sentative of  the  United  States  may  have  supposed  that  the  offence 
cliarged  was  covered  by  a  different  statute. 

The  transactions  referred  to  in  the  two  indictments  were  of  the  same  class 
of  crimes  or  offences,  and  there  was  no  error  in  consolidating  them  it 
the  trial. 

The  affidavit  and  the  banic  book  referred  to  in  the  opinion  of  the  court,  were 
not  admissible  in  evidence  against  the  accused,  as,  on  the  face  of  the 
transactions,  there  was  no  necessary  connection  between  them  and  the 
charges  against  him. 

The  estimate  placed  upon  the  character  of  a  government  employ^  by  the 
community  cannot  be  shown  by  proof  only  of  the  estimate  in  which  he 
is  held  by  his  coemploy^s. 

It  was  highly  improper  for  the  prosecuting  officer  to  say  in  open  court  in 
the  presence  of  the  jury,  under  circumstances  described  in  the  opinion 
of  the  court,  that  while  Mr.  Williams  was  investigating  the  Chinese 
female  cases,  there  were  more  females  sent  back  to  China  tlian  wert 
ever  sent  back,  before  or  after. 

The  case  is  stated  in  the  opinion. 

Mr,  Oeorge  D.  Collins  for  plaintiff  in  error. 

Mr.  Assistant  Attorney  General  Boyd  for  defendants  in 
error. 
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Mr.  Justice  Habt.aw  delivered  the  opinion  of  the  court. 

By  an  indictment  returned  in  the  District  Court  of  the 
United  States  for  the  Northern  District  of  California,  it  was 
charged  that  the  plaintiff,  an  officer  of  the  Department  of  the 
Treasury,  duly  appointed  and  acting  under  the  authority  of 
the  laws  of  the  United  States,  and  designated  as  Chinese 
inspector  at  the  port  of  San  Francisco,  and  by  virtue  of  his 
office  being  authorized,  directed  and  required  to  aid  and  assist 
the  collector  of  customs  of  that  port  in  the  enforcement  of  the 
various  laws  and  regulations  relating  to  the  coming  of  Chinese 
l)ersons  and  persons  of  Chinese  descent  from  foreign  ports  to 
the  United  States,  "  did  then  and  there,  as  such  officer,  wil- 
fully, knowingly,  corruptly  and  feloniously,  for  the  sake  of 
gain  and  contrary  to  the  duty  of  his  said  office  and  by  color 
thereof,  ask,  demand,  receive,  extort  and  take  of  one  Wong 
Sam,  a  Chinese  person,  a  certain  sum  of  money,  to  wit,  one 
hundred  dollars,  which  said  sura  of  money  was  not  due  to 
him,  the  said  Richard  S.  Williams,"  and  which  he  was  not, 
"  by  virtue  of  his  said  office,  entitled  to  ask,  demand,  receive 
or  take"  —  that  is  to  say,  that  "on  the  thirty-first  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-five,  there  arrived  at  the  port  of  San  Francisco 
aforesaid  from  a  foreign  port  or  place,  to  wit,  the  port  of 
Hong  Kong,  in  the  Empire  of  China,  a  male  person  of  Chi- 
nese descent,  to  wit,  one  Wong  Lin  Choy,  who  claimed  to 
the  collector  of  customs  that  he  was  entitled  to  land,  be  and 
remain  within  the  United  States,  on  the  ground  that  he  was  a 
native  bom  of  said  United  States;  that  thereafter  such  pro- 
ceedings were  had  and  taken  before  said  collector  of  customs 
in  accordance  with  law  that  the  said  Wong  Lin  Choy  was  by 
said  collector  of  customs  adjudged  to  be  entitled  to  and  per- 
mitted to  land  at  said  port  as  a  native  born  of  said  United 
States  of  Chinese  descent,  and  to  be  and  remain  in  the  said 
United  States ;  that  thereafter  ...  on  the  eighteenth 
day  of  September,  1895,  ...  the  said  Richard  S.  Will- 
iams corruptly  and  extorsively,  for  the  sake  of  gain  and  con- 
trary to  the  duty  of  his  said  office  and  under  color  thereof 
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did  extort,  receive  and  take  of  said  Wong  Sam,  who  was  then 
and  there  interested  in  the  application  or  claim  of  said  Wong 
Lin  Choy  as  aforesaid,  a  sum  of  money,  to  wit,  the  sum  of  one 
hundred  dollars  as  aforesaid,  the  said  Richard  S.  Williams, 
under  color  of  his  said  office,  having  previously,  to  wit,  on 
the  thirty-first  day  of  August,  1895,  at  said  city  and  county, 
State  and  district  aforesaid,  feloniously  and  corruptly  obtained 
and  exacted  a  promise  from  said  Wong  Sam  for  the  pay- 
ment thereof  by  him,  to  him  the  said  Richard  S.  Williams,  by 
then  and  there  falsely  and  corruptly  representing  to  the  said 
Wong  Sam  that  without  the  payment  thereof  to  him,  the  said 
Richard  S.  Williams,  the  said  Wong  Lin  Choy  would  not  be 
permitted  to  land  at  said  port,  be  or  remain  within  the  United 
States,  but  would  be  returned  to  said  foreign  port  from  whence 
he  came,  against  the  peace  and  dignity  of  the  United  States  of 
America,"  etc. 

A  second  count — describing  the  official  character  and  duties 
of  Williams  as  in  the  first  count  —  charged  that  he  wilfully  and 
corruptly,  and  under  color  of  his  office  did  "take  and  receive 
of  one  Wong  Sam,  who  was  then  and  there  interested  in  the 
claim  of  one  Wong  Lin  Choy  to  be  permitted  to  land  at  the 
port  of  San  Francisco  aforesaid,  a  sum  of  money,  to  wit,  one 
hundred  dollars,  as  and  for  a  fee,  compensation  and  reward  to 
him,  the  said  Richard  S.  Williams,  for  the  services  of  him,  the 
said  Richard  S.  Williams,  under  color  of  his  said  office,  in  the 
matter  of  the  application  of  said  Wong  Lin  Choy,  who  then 
and  there  claimed  to  the  collector  of  customs  of  said  port  to 
be  entitled  to  land  at  said  port  of  San  Francisco  from  a  foreign 
port,  to  wit,  the  port  of  Hong  Kong,  in  the  Empire  of  China, 
and  to  be  and  remain  in  the  United  States  under  the  claim 
that  he  was  a  native,  born  in  the  said  United  States,  which 
said  application  was  then  and  there  pending  and  under  investi- 
gation before  said  collector  of  customs  as  aforesaid,  whereas  in 
truth  and  in  fact  no  fee,  compensation  or  reward  was  then  or 
at. any  other  time  due  or  owing  from  the  said  Wong  Sam  or 
any  other  person  to  the  said  Richard  S.  Williams  for  such 
service  or  any  services  of  him,  the  said  Richard  S.  Williams,  in 
connection  with  said  matter  or  at  all,  nor  was  he,  the  said 
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Richard  S.  Williams,  entitled  to  the  same  by  law,  against  the 
peace  and  dignity  of  the  United  States  of  America,"  etc. 

A  second  indictment  containing  two  counts  was  returned  in 
the  same  court  against  the  plaintiff  in  error,  describing  his  offi- 
cial character  and  duties,  and  charging  him  in  one  count  with 
having  wilfully,  knowingly,  corruptly  and  feloniously,  and  in 
the  second,  with  having  wilfully  and  corruptly,  under  color  of 
his  office,  taken  from  one  Chan  Ying,  a  Chinese  person,  the  sum 
of  eighty-five  dollars,  in  consideration  of  his  being  permitted 
to  come  into  and  remain  within  the  United  States. 

The  record  states  that  on  the  margin  of  each  indictment 
was  an  indorsement  in  these  words :  "  Sec.  3169,  Rev.  Stat, 
fiub.  1  &  2,  and  sec.  23,  act  of  Feb'y  8,  1875,  vol.  1,  2d  ed. 
Supp.  Rev.  Stat."  This  indorsement,  it  is  contended,  indi- 
cates the  statutes  under  which  the  prosecutions  were  intended 
to  be  instituted. 

A  demurrer  to  each  indictment  having  been  overruled,  the 
accused  was  duly  arraigned  in  each  case,  and  pleaded  not 
guilty.  The  two  cases  were  then,  on  motion  of  the  Govern- 
ment, consolidated  and  tried  together.  The  result  was  a 
verdict  of  guilty  in  each  case.  Judgment  on  the  verdicts 
having  been  asked,  the  accused  interposed  a  motion  in  arrest 
of  judgment  on  the  second  count  of  each  indictment,  and  also 
a  motion  for  a  new  trial  in  each  case.  The  first  motion  was 
sustained,  and  the  second  one  having  been  overruled,  the 
defendant  was  sentenced  in  each  case  to  pay  a  fine  of  $5000, 
to  be  imprisoned  for  three  years  to  date  from  September  22, 
1896,  and  to  be  further  imprisoned  until  the  fine  imposed  on 
him  was  paid  or  until  he  should  be  otherwise  discharged  by 
due  process  of  law. 

The  first  question  to  be  examined  is  whether  these  prose- 
cutions are  authorized  by  any  existing  statute  of  the  United 
States.  It  was  assumed  by  the  learned  judge  who  presided 
at  the  trial  that  the  indictments  were  founded  upon  section 
3169  of  the  Revised  Statutes  and  section  23  of  the  act  of 
February  8,  1875,  c.  36,  entitled  "  An  act  to  amend  existing 
customs  and  internal  revenue  laws,  and  for  other  purposes." 
18  Stat.  307,  312. 
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Section  3169  of  the  Revised  Statutes  iS  part  of  Chapter  I  of 
Title  XXXV,  "  Internal  Revenue,"  and  was  brought  forward 
from  the  act  of  July  20,  1868,  c.  186,  §  98,  entitled  "  An  act 
imposing  taxes  on  distilled  spirits  and  tobacco,  and  for  other 
purposes."  15  Stat.  125,  165.  By  that  section,  which  is 
given  in  full  in  the  margin,*  it  is  declared  that  "every  officer 


1  §  3169.  Every  officer  or  agent  appointed  and  acting  under  the  autlior- 
ity  of  any  revenue  law  of  the  United  States  — 

First.  Who  is  guilty  of  any  extortion  or  wilful  oppression  under  color 
of  law;  or 

Second.  Who  Icnowingly  demands  other  or  greater  sums  tlian  are  au- 
thorized by  law,  or  receives  any  fee,  compensation  or  reward,  except  as 
by  law  prescribed,  for  the  performance  of  any  duty ;  or 

Third.  Who  wilfuUy  neglects  to  perform  any  of  the  duties  enjoined  on 
him  by  law ;  or 

Fourth.  Who  conspires  or  colludes  with  any  other  person  to  defraud 
the  United  States ;  or 

Fifth.  Who  makes  opportunity  for  any  person  to  defraud  the  United 
States;  or 

Sixth.  Who  does  or  omits  to  do  any  act  with  intent  to  enable  any  other 
person  to  defraud  the  United  States;  or 

Seventh.  Who  negligently  or  designedly  permits  any  violation  of  the 
law  by  any  other  person ;  or 

Eighth.  Who  makes  or  signs  any  false  entry  in  any  book,  or  makes  or 
signs  any  false  certificate  or  return,  in  any  case  where  he  is  by  law  or  ref- 
lation required  to  make  any  entry,  certificate  or  return ;  or 

Ninth.  Who,  having  knowledge  or  information  of  the  violation  of  any 
revenue  law  by  any  person,  or  of  fraud  committed  by  any  person  against 
the  United  States  under  any  revenue  law,  falls  to  report,  in  writing,  such 
knowledge  or  information  to  his  next  superior  officer  and  to  the  Commis- 
sioner of  Internal  Revenue ;  or 

Tenth.  Who  demands,  or  accepts,  or  attempts  to  collect,  directly  or 
Indirectly,  as  payment  or  gift,  or  otherwise,  any  sum  of  money  or  other 
thing  of  value  for  the  compromise,  adjustment  or  settlement  of  any  charge 
or  complaint  for  any  violation  or  alleged  violation  of  law,  except  as 
expressly  authorized  by  law  so  to  do,  shall  be  dismissed  from  office,  and 
shall  be  held  to  be  guilty  of  a  misdemeanor,  and  shall  be  fined  not  less  than 
one  thousand  dollars  nor  more  than  five  thousand  dollars,  and  be  imprisoned 
not  less  than  six  months  nor  more  than  three  years.  The  court  shall  also 
render  judgment  against  the  said  officer  or  agent  for  the  amount  of  damages 
sustained  in  favor  of  the  party  Injured,  to  be  collected  by  execution.  One 
half  of  the  fine  so  Imposed  shall  be  for  the  use  of  the  United  States,  and 
the  other  half  for  the  use  of  the  informer,  who  shall  be  ascertained  by  the 
judgment  of  the  court 
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or  agent  appointed  and  acting  under  the  authority  of  any  rev- 
enue law  of  the  United  States,  first,  who  is  guilty  of  any 
extortion  or  wilful  oppression  under  color  of  law,  or,  second, 
who  knowingly  demands  other  or  greater  sums  than  are  au- 
thorized by  law,  or  receives  any  fee,  compensation  or  reward, 
except  as  by  law  prescribed,  for  the  performance  of  any  duty, 
.  .  .  shall  be  fined  not  less  than  one  thousand  dollars  nor 
more  than  five  thousand  dollars,  and  be  imprisoned  not  less 
than  six  months  nor  more  than  three  years.  The  court  shall 
also  render  judgment  against  said  officer  or  agent  for  the 
amount  of  damages  sustained  in  favor  of  the  party  injured, 
to  be  collected  by  execution.  One  half  of  the  fine  so  imposed 
shall  be  for  the  use  of  the  United  States,  and  the  other  half 
for  the  use  of  the  informer,  who  shall  be  ascertained  by  the 
judgment  of  the  court." 

Section  23  of  the  above  act  of  February  8,  1875,  provides: 
^^  All  acts  and  parts  of  acts  imposing  fines,  penalties  or  other 
punishment  for  offences  committed  by  an  internal  revenue 
officer  or  other  officer  of  the  Department  of  the  Treasury  of 
the  United  States,  or  under  any  bureau  thereof,  shall  be,  and 
are  hereby,  applied  to  all  persons  whomsoever,  employed, 
appointed  or  acting  under  the  authority  of  any  internal  reve- 
nue or  customs  law,  or  any  revenue  provision  of  any  law  of 
the  United  States,  when  such  persons  are  designated  or  acting 
as  officers  or  deputies,  or  persons  having  the  custody  or  dis- 
position of  any  public  money." 

We  are  of  opinion  that  these  prosecutions  cannot  be  sus- 
tained under  the  above  statutes.  The  words  "  extortion  or 
wilful  oppression  under  color  of  law,"  and  the  knowingly 
demanding  "  other  or  greater  sums  than  are  authorized  by 
law,"  or  the  receiving  "  any  fee,  compensation  or  reward,  ex- 
cept as  by  law  prescribed,  for  the  performance  of  any  duty  " 
—  illegal  acts  described  in  subdivisions  one  and  two  of  section 
3169  of  the  Revised  Statutes — refer  to  offences  committed  by 
officers  or  agents  "  appointed  and  acting  under  the  authority 
of  any  revenue  law  of  the  United  States."  The  accused,  in  his 
capacity  of  Chinese  inspector,  did  not  act  under  any  law  that 
could  properly  be  regarded  as  a  revenue  law.    He  was  ap- 
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pointed  pursuant  to  acts  of  Congress  appropriating  money  to 
be  used  by  the  Treasury  Department  "to  prevent  unlawful 
entry  of  Chinese  into  the  United  States,  by  the  appointment 
of  suitable  officers  to  enforce  the  laws  in  relation  thereto,  and 
for  expenses  of  returning  to  China  all  Chinese  persons  foand 
to  be  unlawfully  within  the  United  States."  26  Stat. :  August 
30,  1890,  c.  837,  pp.  371,  387;  March  3,  1891,  c.  642,  pp.  948, 
968;  27  Stat.:  March  3,  1893,  c.  208,  pp.  572,  589;  28  Stat: 
March  12,  1894,  c.  37,  p.  41;  August  18,  1894,  c.  301,  pp.  372, 
390 ;  January  25,  1895,  c.  43,  pp.  636,  637 ;  March  2,  1895,  c. 
187,  pp.  843,  846 ;  March  2, 1895,  c.  189,  pp.  910,  932 ;  29  Stat : 
June  11,  1896,  c.  420,  pp.  413,  431.  The  Chinese  Exclusion 
Acts  have  no  reference  to  the  subject  of  revenue,  but  are 
designed  to  exclude  persons  of  a  particular  race  from  the 
territory  of  the  United  States.  Clearly,  Chinese  inspectors, 
proceeding  under  the  acts  providing  for  their  appointment, 
have  no  connection  with  the  revenue  system  of  the  Grovem- 
ment,  although  the  execution  of  the  acts  referred  to  is  com- 
mitted to  the  Treasury  Department. 

Kor  can  the  prosecutions  be  sustained  under  the  twenty- 
third  section  of  the  act  of  February  8,  1875.  That  section 
does  nothing  more  than  subject  persons  employed,  appointed 
or  acting  under  the  authority  "of  any  internal  revenue  or 
customs  law,  or  any  revenue  provision  of  any  law  of  the  United 
States,"  to  the  same  fines,  penalties  or  other  punishment  for 
offences  committed  by  an  internal  revenue  officer  or  other 
officer  of  the  Treasury,  or  under  any  bureau  thereof.  The 
words,  "internal  revenue  or  customs  law,"  do  not  include  the 
statutes  providing  for  the  exclusion  of  Chinese  persons  from 
this  country. 

But  there  is  a  statute  under  which,  in  our  judgment,  a 
Chinese  inspector,  guilty  of  extortion  under  color  of  his  office, 
can  be  prosecuted  and  subjected  to  fine  and  imprisonment.  It 
is  section  5481  of  the  Revised  Statutes,  providing  that,  "  Every 
officer  of  the  United  States  who  is  guilty  of  extortion  under 
color  of  his  office  shall  be  punished  by  a  fine  of  not  more  than 
five  hundred  dollars,  or  by  imprisonment  not  more  than  one 
year,  except  those  officers  or  agents  of  the  United  States  other- 
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wise  differently  and  specially  provided  for  in  subsequent  sec- 
tions of  this  chapter." 

It  is  said  that  these  indictments  were  not  returned  under 
that  statute,  and  that  the  above  indorsement  on  the  margin 
of  each  indictment  shows  that  the  District  Attorney  of  the 
United  States  proceeded  under  other  statutes  that  did  not 
cover  the  case  of  extortion  committed  by  a  Chinese  inspector 
under  color  of  his  olfice.  It  is  wholly  immaterial  what  statute 
was  in  the  mind  of  the  District  Attorney  when  he  drew  the 
indictment,  if  the  charges  made  are  embraced  by  some  statute 
in  force.  The  indorsement  on  the  margin  of  the  indictment 
constitutes  no  part  of  the  indictment  and  does  not  add  to  or 
weaken  the  legal  force  of  its  averments.  We  must  look  to 
the  indictment  itself,  and  if  it  properly  charges  an  oflfence 
under  the  laws  of  the  United  States,  that  is  sufficient  to 
sustain  it,  although  the  representative  of  the  United  States 
may  have  supposed  that  the  oflfence  charged  was  covered  by 
a  different  statute. 

That  the  first  count  of  each  indictment  makes  a  case  of 
extortion  under  color  of  office,  within  the  meaning  of  section 
6481,  is  too  clear  to  admit  of  dispute.  The  court  below,  there- 
fore, while  erroneously  adjudging  that  the  prosecutions  were 
embraced  by  section  3169  of  the  Revised  Statutes  and  the 
above  act  of  February  8th,  1875,  did  not  err  in  overruling  the 
demurrer  to  the  first  count  of  the  respective  indictments. 
We  say  nothing  as  to  the  second  count  in  either  indictment, 
because  judgment  on  that  count  was  arrested,  and  that  action 
of  the  court  is  not  subject  to  review  on  this  writ  of  error. 
UniUd  States  v.  Sanges,  144  U.  S.  310. 

It  is  proper  also  to  observe  that  there  was  error  in  the  judg- 
ment as  to  the  fine  and  imprisonment  imposed  upon  the  ac- 
cused. Section  5481  of  the  Revised  Statutes  provides  that 
the  fine  should  not  exceed  $500,  nor  the  imprisonment  more 
than  one  year.  If  this  were  the  only  error  complained  of, 
the  result  would  not  be  an  entire  failure  of  the  prosecutions, 
for  it  would  only  be  necessary  for  the  court  below  to  enter  a 
new  judgment,  imposing  such  fine  or  imprisonment,  or  both, 
as  the  statute  permitted. 
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But  Other  errors  are  assigned  relating  to  the  conduct  of  the 
trial.  They  must  be  examined,  because  if  any  of  them  affect 
the  substantial  rights  of  the  accused,  a  new  trial  must  be  the 
result  in  each  case. 

It  is  assigned  for  error  that  the  District  Court  consolidated 
the  two  cases,  and  tried  them  at  the  same  time  and  by  the 
same  jury.  This  objection  is  without  merit.  By  section  1024 
of  the  Revised  Statutes  it  is  provided :  "  When  there  are 
several  charges  against  any  person  for  the  same  act  or  trans- 
action, or  for  two  or  more  acts  or  transactions  connected  to- 
gether, or  for  two  or  more  acts  or  transactions  of  the  same 
class  of  crimes  or  offences,  which  may  be  properly  joined, 
instead  of  having  several  indictments  the  whole  may  be 
joined  in  one  indictment  in  separate  counts;  and  if  two  or 
more  indictments  are  found  in  such  cases,  the  court  may 
order  them  to  be  consolidated."  The  accused  having  been 
charged  with  different  acts  or  transactions  "  of  the  same  class 
of  crimes  or  offences,"  it  is  scarcely  necessary  to  say  that  the 
transactions  referred  to  in  the  indictments,  being  of  the  same 
class  of  crimes,  could  properly,  that  is,  consistently  with  the 
essential  principles  of  criminal  law,  be  joined  in  one  indict- 
ment against  a  single  defendant  without  embarrassing  him 
or  confounding  him  in  his  defence.  Pointer  v.  United  States^ 
151  U.  S.  396,  400.  The  plaintiff  in  error  cites  McElr<yy  v. 
United  States^  164  U.  S.  76,  as  sustaining  his  objection  to  the 
consolidation.  This  is  a  misapprehension.  The  inquiry  in 
that  case  was  "  whether  counts  against  five  defendants  can 
be  coupled  with  a  count  against  part  of  them,  or  offences 
charged  to  have  been  committed  by  all  at  one  time  can  be 
joined  with  another  and  distinct  offence  committed  by  part 
of  them  at  a  different  time."  It  was  held  that  the  statute 
did  not  authorize  that  to  be  done.  The  Chief  Justice,  speak- 
ing for  the  court,  said :  "  It  is  clear  that  the  statute  does  not 
authorize  the  consolidation  of  indictments  in  such  a  way  that 
some  of  the  defendants  may  be  tried  at  the  same  time  with 
other  defendants  charged  with  a  crime  different  from  that  for 
which  all  are  tried."  Here,  the  indictments  were  against  the 
same  person,  the  offences  charged  were  of  the  same  kind,  were 
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provable  by  the  same  kind  of  evidence,  and  could  be  tried 
together  without  embarrassing  the  accused  in  making  his 
defence. 

If  the  offences  could  be  joined  in  one  indictment,  it  would 
follow,  under  the  statute,  that  separate  indictments  could,  in 
the  discretion  of  the  court,  be  consolidated  and  tried  at  the 
same  time  and  before  the  same  jury.  Nothing  in  the  record 
shows  that  the  consolidation  of  these  cases  worked  or  could 
have  worked  any  prejudice  to  the  defendant. 

At  the  trial  below  the  Government  read  in  evidence,  over 
the  objections  of  the  accused,  his  affidavit  filed  in  a  divorce 
suit  brought  against  him  by  Isabella  M.  Williams  in  the  Su- 
preme Court  of  San  Francisco.  That  affidavit,  made  June  1, 
1896,  was  as  follows :  "  I  have  read  the  affidavit  of  plaintiff  in 
reply  on  her  motion  for  alimony,  etc.,  and  in  reply  thereto  I 
desire  to  say  it  is  untrue  that  prior  to  the  time  I  entered  the 
employment  of  the  United  States  Government  I  was  without 
means  and  had  had  no  money  for  quite  a  time  before,  or  that 
I  had  to  borrow  money  to  pay  my  living  expenses.  On  the 
contrary,  when  I  entered  the  employment  of  the  United  States 
Q<>vernment,  on  or  about  the  28th  day  of  September,  1893,  I 
was  worth  more  money  then  than  I  am  at  the  present  time, 
being  worth  about  $5000,  and  since  then  having  inherited 
some  property;  that  the  $3000  referred  to  in  said  affidavit 
was  not  acquired  by  me  during  the  time  I  was  in  the  employ- 
ment of  the  United  States  Government,  as  set  forth  in  said 
affidavit,  but  is  a  portion  of  the  $5000  heretofore  referred  to. 
The  statement  in  said  affidavit  that  I  have  in  my  possession 
or  had  in  my  possession,  in  addition  to  the  said  sum  of  $3000 
aforesaid,  the  sura  of  $5000  instead  of  $4000,  is  false  and  un- 
true ;  that,  to  my  knowledge,  plaintiff  was  not  in  the  habit  of 
carrying  said  sum  of  $5000  in  the  bosom  of  her  dress.  On 
the  contrary,  there  was  on  deposit  in  the  Hibernia  Savings 
and  Loan  Society  in  her  name,  belonging  to  me,  the  sum  of 
about  $4000,  which  was  a  part  of  the  $5000  possessed  by  me 
at  the  time  I  entered  the  employment  of  the  United  States 
Government.  The  $3000  in  bank  referred  to  is  a  portion  of 
said  sum  so  deposited  in  the  name  of  plaintiff  in  the  Hibernia 
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Savings  and  Loan  Society.  In  answer  to  the  statement  con- 
tained on  page  2  of  said  affidavit,  to  the  effect  that  plaintiff 
paid  for  the  piano  therein  referred  to  and  the  bill  therefor  was 
made  out  in  her  name,  I  simply  desire  to  annex  the  bill  for 
said  piano  to  this  affidavit,  showing  the  bill  to  be  made  out  in 
the  name  of  R.  S.  Williams.  The  property  at  Nos.  420  and 
422  Scott  street,  mentioned  on  page  2  of  said  affidavit,  was  ac- 
quired by  my  stepfather,  Henry  Monsferran,  now  deceased. 
He  was  a  foreigner,  unaccustomed  to  speaking  the  English 
language,  and  the  details  of  the  purchase  were  made  by  me, 
but  the  money  that  paid  for  said  property  was  solely  and 
exclusively  the  money  of  the  said  Henry  Monsferran.  The 
deed  to  the  property  was  taken  in  his  name.  It  is  untrue 
that  at  the  time  plaintiff  left  our  residence  on  the  29th  day  of 
April,  1896,  she  left  said  sum  of  $5000  in  greenbacks.  On 
the  contrary,  as  above  stated,  there  was  no  such  sum,  and 
the  money  referred  to  by  her  as  having  been  drawn  from  the 
Hibernia  Savings  and  Loan  Society  is  $3000,  so  deposited  in 
the  savings  bank.  It  is  untrue,  as  stated  in  said  affidavit, 
that  I  avoided  the  service  of  the  summons  and  complaint  in 
this  action,  or  that  by  reason  thereof  plaintiff  incurred  an 
expenditure  of  $11.25." 

It  is  stated  in  the  bill  of  exceptions  that,  independently 
of  that  affidavit,  there  was  no  evidence  whatever  before  the 
court  relative  to  the  matters  therein  referred  to  except  certain 
bank  books  offered  and  read  in  evidence  over  the  objections 
of  the  accused. 

The  bill  of  exceptions  states  that  at  the  trial  the  prosecution 
offered  in  evidence  a  book  of  the  deposit  of  moneys  in  the 
San  Francisco  Savings  Union,  a  banking  corporation  of  the 
State  of  California,  which  book  and  deposits  were  in  the  name 
of  the  defendant ;  also  a  book  of  the  deposit  of  moneys  in  the 
Hibernia  Savings  and  Loan  Society,  a  banking  corporation  of 
the  State  of  California,  which  latter  book  and  deposits  were 
in  the  name  of  Isabella  M.  Williams.  The  deposits  in  the 
San  Francisco  Savings  Union,  as  evidenced  by  the  book  first 
mentioned,  were  as  follows  :  October  29,  1893,  $350 ;  Novem- 
ber 18,  1895,  $400 ;  December  17,  1895,  $550,  making  a  total 
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of  $1300.  The  deposits  in  the  Hibernia  Savings  and  Loan 
Society,  as  evidenced  by  the  bank  book  in  the  name  of  Mrs. 
Williams,  were  as  follows:  September  10,  1895,  $300;  Sep- 
tember 24,  1895,  $150;  October  8,  1895,  $800;  October  23, 
1895,  $700 ;  December  2, 1895,  $1000,  making  a  total  of  $3450. 

It  is  stated  in  the  bill  of  exceptions  that  these  bank  books 
and  affidavit  were  the  only  evidence  before  the  court  relative 
to  such  deposits,  and  that  there  was  no  evidence  indicating 
the  existence  of  any  privity  or  relation  between  the  defendant 
and  Mrs.  Williams  at  the  time  the  above  deposits  were  made 
by  her  or  at  any  other  time,  except  as  indicated  in  the  above 
affidavit. 

It  may  be  also  observed  that  when  the  affidavit  and  bank 
accounts  were  offered  in  evidence,  no  suggestion  was  made 
that  the  prosecution  would  at  some  stage  of  the  trial  show 
that  the  sums  alleged  to  have  been  received  by  the  accused 
under  color  of  his  office  were  part  of  any  sum  referred  to  in 
the  affidavit  and  bank  books. 

The  defendant  duly  excepted  to  the  action  of  the  court  in 
allowing  the  affidavit  and  bank  books  to  be  read  in  evidence. 

The  manner  in  which  the  trial  court  dealt  with  this  evidence 
appears  from  the  following  extracts  from  its  instructions  to 
the  jury : 

"  There  has  been  some  testimony  in  support  of  the  allega- 
tions of  these  indictments  respecting  the  pecuniary  condition 
of  the  defendant,  and  also  testimony  as  to  the  extent  of  his 
compensation  by  the  Government  for  services.  This  evidence 
was  admitted  in  compliance  with  a  well-known  rule  which 
establishes  the  relevance  of  evidence  of  this  character  where 
the  charge  is  such  as  that  alleged  in  these  indictments.  If 
the  salary  of  the  defendant,  during  the  time  alleged  in  the 
indictments  and  before  then,  was  four  or  five  dollars  per  day, 
and  if  the  testimony  shows  to  your  satisfaction  that  he  has 
deposited  in  bank  or  there  was  deposited  to  his  credit  in  bank 
in  the  neighborhood  of  $4750  from  September  10  to  Decem- 
ber 17,  1895,  alleged  in  the  indictments,  then  such  testimony 
may  be  considered  by  you  with  a  view  of  ascertaining  how 
or  by  what  means  the  defendant  obtained  that  amount  of 
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money  at  a  tirae  when  his  compensation  by  the  Government, 
as  is  claimed  by  the  prosecution,  was  not  to  exceed  about  $150 
per  month.  Where  did  he  get  such  large  sums  of  money! 
From  what  source  other  than  the  source  named  in  the  indict- 
ments did  he  acquire  this  money  ?  Has  he  furnished  evidence 
explaining  to  your  satisfaction  the  possession  of  these  sums  of 
money  ?  These  are  all  questions  which  you  will  consider,  and 
if  any  explanation  made  by  the  defendant  as  to  how  he  came 
by  this  money  seems  incredible,  irrational  and  unsatisfactory 
you  are  at  liberty  to  reject  it  and  to  act  upon  the  other  t^ti- 
mony  in  the  case.  If,  after  doing  all  this,  you  feel  to  a  moral 
certainty  and  beyond  a  reasonable  doubt  that  he  took  the 
money,  as  alleged  in  the  indictments,  then  your  verdict  should 
be  guilty.  In  reference  to  the  testimony  which  has  been  in- 
troduced in  the  case  showing  the  pecuniary  condition  of  the 
defendant,  that  if  testimony  explaining  how,  when  and  by 
what  means  the  defendant  acquired  possession  of  the  sums  of 
money  shown  to  have  been  deposited  in  the  San  Francisco 
Savings  Union  and  Hibernia  bank  could  have  been  offered  by 
defendant,  and  he  failed  to  produce  such  testimony,  then  such 
failure  may  very  properly  be  taken  into  consideration  by  the 
jury  in  determining  the  defendant's  guilt  or  innocence.  Where 
probable  proof  is  brought  of  a  state  of  facts  tending  to  crimi- 
nate the  accused,  the  absence  of  evidence  tending  to  a  con- 
trary conclusion  may  be  considered,  although  this  attitude  of 
the  case  alone  would  not  be  entitled  to  much  weight,  because 
the  burden  of  proof  lies  on  the  prosecution  to  make  out  the 
whole  case  by  sufficient  evidence ;  but  when  proof  of  inculpat- 
ing circumstances  had  been  produced  tending  to  support  the 
charge,  and  it  is  apparent  that  the  accused  is  so  situated  that 
he  could  offer  evidence  of  all  the  facts  and  circumstances  as 
they  existed,  and  show,  if  such  was  the  truth,  that  the  sus- 
picious circumstances  can  be  accounted  for  consistently  with 
his  innocence,  and  he  fails  to  offer  such  proof,  the  natural  con- 
clusion is  that  the  proof,  if  produced,  instead  pf  rebutting, 
would  tend  to  sustain  the  charges.  Therefore,  if  in  this  case 
the  defendant  could  have  produced  testimony  explaining  his 
several  deposits  in  the  San  Francisco  Savings  Union  and  the 
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ESbernia  bank  during  the  months  of  September,  October, 
November  and  December,  1895,  and  has  failed  to  produce 
such  testimony,  then  you  are  at  liberty  to  infer  that  any 
explanation  in  his  power  to  make  would  have  been,  if  made, 
adverse  and  prejudicial  to  the  defence." 

After  referring  to  some  authorities  announcing  the  general 
rule  that  a  party  in  omitting  to  produce  evidence  in  elucida- 
tion of  the  subject-matter  in  dispute  which  is  within  his 
power,  and  which  rests  peculiarly  within  his  own  knowledge, 
frequently  aflfords  occasion  for  the  presumption  that  such  evi- 
dence, if  adduced,  would  operate  to  his  prejudice,  and  after 
referring  to  the  affidavit  made  by  Williams  in  the  divorce 
suit,  the  court  proceeded  in  its  instructions :  "  It  is  the  duty 
of  the  jury  to  ascertain  from  said  affidavit  and  from  the  other 
testimony  in  the  case  what  portions  of  the  same  are  true. 
The  jury  is  then  at  liberty  to  believe  one  part  of  it  and  to 
disbelieve  the  other  part.  Such  affidavit  was  introduced  upon 
the  theory  that  it  constituted  an  admission  on  the  part  of  the 
defendant  as  to  his  ownership  of  certain  funds  referred  to 
therein.  The  defence  then  insisted,  as  they  had  a  right  to, 
that  the  entire  affidavit  should  be  read.  The  whole  of  it  is 
now  before  you,  and  it  is  for  you  to  determine,  from  all  of  the 
circumstances  of  this  case,  the  situation  of  the  defendant,  and 
all  of  the  evidence  that  has  been  introduced,  as  to  what  por- 
tion of  said  affidavit,  if  any,  is  true.  You  are  at  liberty  to 
believe  or  reject  such  portions  of  it  as  you  think  may  be 
worthy  of  belief  or  disbelief.  In  this  respect  I  call  your 
attention  to  the  deposits  as  they  were  made.  .  .  .  These 
deposits  were  made,  as  you  will  observe,  at  different  times. 
In  September  he  appears  to  have  deposited  the  sum  of  $450  ; 
in  October  he  deposited  $1650  ;  in  November  he  deposited 
$1100,  and  in  December,  up  to  the  17th,  he  deposited  $1550, 
making  a  total,  as  I  said,  of  $4750 ;  nine  deposits  in  three 
months  and  seventeen  days.  Does  the  defendant's  affidavit 
satisfactorily  explain  or  account  for  the  receipt  of  these  sums 
of  money  ? " 

We  are  of  opinion  that  the  affidavit  and  the  bank  books 
were  not  admissible  in  evidence  a^^ainst  the  accused.    There 
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was  nothing  before  the  jury  in  respect  of  the  matters  referred 
to  in  the  affidavit  except  the  affidavit  itself,  and  nothing  re- 
lating to  the  deposits  except  that  disclosed  by  the  affidavit 
and  the  bank  books.  Taking  the  case  to  be  as  presented  by 
the  bill  of  exceptions,  the  utmost  the  evidence  tended  to 
show  was  that  the  accused  had  in  his  possession  at  different 
times  certain  sums  that  were  deposited  by  him  in  bank  to  his 
credit  or  to  the  credit  of  his  wife.  It  is  to  be  observed  that 
no  sum  so  deposited  corresponded  in  amount  with  the  sums 
which  he  was  charged  with  having  extorted  under  color  of 
his  office  as  Chinese  inspector.  Upon  the  face  of  the  trans- 
actions referred  to  there  was  no  necessary  connection  between 
the  deposits  and  the  specific  charges  against  the  defendant. 
And  yet  the  jury  were  in  effect  told  that  the  failure  of  the 
accused  to  explain  how  he  came  by  those  sums,  aggregating 
nearly  five  thousand  dollars,  was  a  circumstance  tending  to 
show  that  if  he  had  given  that  explanation  it  would  have 
operated  to  his  prejudice  in  meeting  the  particular  charges 
against  him,  of  extorting  at  one  time  $100,  and  at  another 
$85,  under  color  of  his  office.  There  was  no  such  connection 
shown  between  the  possession  by  the  defendant  of  the  sums 
specified  in  the  affidavit  and  bank  books,  and  the  alleged 
extortion  by  him  of  two  named  sums  from  certain  persons, 
under  color  of  his  office,  as  required  him  to  explain  how  he 
acquired  the  moneys  referred  to  in  the  affidavit  and  bank 
books.  The  manifest  object  and  the  necessary  effect  of  this 
evidence  was  merely  to  give  color  to  the  present  charges,  and 
to  cause  the  jury  to  believe  that  the  accused  had  in  his  posses- 
sion more  money  than  a  noian  in  his  condition  could  have 
obtained  by  honest  methods,  and,  therefore^  he  must  be  guilty 
of  extorting  the  two  sums  in  question.  The  present  case  does 
not  come  within  the  rule  of  evidence  referred  to  by  the  learned 
court.  The  jury  may  have  been  unable  to  say  from  the  evi- 
dence where  the  defendant  obtained  the  moneys  deposited 
in  bank  and  specified  in  the  bank  book,  aggregating  $4750 
between  certain  dates.  But  that  did  not  justify  the  conclu- 
sion that  he  had,  under  color  of  his  office  as  Chinese  inspector, 
extorted  one  hundred  dollars  upon  one  occasion  and  eighty- 


Digitized  by 


Google 


WILLIAMS  V.  UNITED  STATEi  397 

Opinion  of  the  Court. 

five  dollars  upon  another  occasion.  The  accused  was  entitled 
to  stand  upon  the  presumption  of  his  innocence,  and  it  cannot 
be  said  from  anything  in  the  present  record  that  he  was  under 
any  obligation  arising  from  the  rules  of  evidence  to  explain 
that  which  did  not  appear  to  have  any  necessary  or  natural 
connection  with  the  offence  imputed  to  him.  In  our  judg- 
ment the  court,  under  the  circumstances  disclosed,  erred  in 
not  excluding  the  affidavit  and  bank  books  as  evidence,  as 
well  as  in  what  it  said  to  the  jury  on  that  subject. 

Another  assignment  of  error  relates  to  the  admission,  against 
the  objection  of  the  defendant,  of  certain  evidence  as  to 
character.  A  witness  called  by  the  prosecution  was  per- 
mitted to  testify  that  the  defendant's  reputation  "in  the 
custom  house"  was  bad,  although  he  had  distinctly  stated, 
upon  preliminary  examination,  that  he  did  not  know  the 
general  reputation  of  the  accused  "outside  of  the  custom 
bouse."  This  was  error.  Assuming  (although  the  record  is 
silent  on  the  subject)  that  the  accused  introduced  evidence  of 
bis  general  reputation  for  integrity,  it  is  clear  that  evidence, 
on  behalf  of  the  prosecution,  that  among  the  limited  number 
of  people  employed  in  a  particular  public  building  his  char- 
acter was  bad,  was  inadmissible.  The  prosecution  should  have 
been  restricted  to  such  proof  touching  the  character  of  the 
accused  as  indicated  his  general  reputation  in  the  community 
in  which  he  resided,  as  distinguished  from  his  reputation 
among  a  few  persons  in  a  particular  building.  The  estimate 
placed  upon  his  character  by  the  community  generally  could 
not  be  shown  by  proof  only  as  to  the  estimate  placed  upon 
him  by  persons  in  the  custom  house. 

Another  assignment  of  error  deserves  to  be  noticed.  One 
of  the  witnesses  for  the  defence  was  the  collector  of  customs 
for  the  port  of  San  Francisco.  He  was  asked  to  whom,  upon 
his  return  from  Washington,  was  assigned  the  investigation 
of  female  cases.  The  court  having  inquired  as  to  the  purpose 
of  this  testimony,  the  attorney  for  the  accused  said :  "  It  has 
been  sworn  to  by  Mr.  Tobin  that  Mr.  Williams  asked  for  cer- 
tain cases  to  be  assigned  to  him  and  show  the  result.  We 
propose  to  show  by  Mr.  Wise  that  on  his  return  from  Wash- 
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ington  he  assigned  to  Williams  the  investigation  of  Chinese 
female  cases,  and  while  Mr.  Williams  was  acting  in  that 
behalf  there  were  more  females  sent  back  to  China  than  ever 
were  sent  back  before  or  after."  The  representative  of  the 
Government  objected  to  this  evidence  as  irrelevant,  saying,  in 
open  court,  and  presumably  in  the  hearing  of  the  jury,  "  no 
doubt,  every  Chinese  woman  who  did  not  pay  Williams  was 
sent  back."  The  attorney  for  the  accused  objected  to  the 
prosecutor  making  any  such  statement  before  the  jury.  The 
court  overruled  the  objection,  and  the  defendant  excepted. 
The  objection  should  have  been  sustained.  The  observation 
made  by  the  prosecuting  attorney  was,  under  the  circum- 
stances, highly  improper,  and  not  having  been  withdrawn, 
and  the  objection  to  it  being  overruled  by  the  court,  it  tended 
to  prejudice  the  rights  of  the  accused  to  a  fair  and  impartial 
trial  for  the  particular  offences  charged. 

For  the  several  errors  commiUed  at  the  trials  to  which  we 

have  referred^  the  judgment  is   reversed  in  each  case^ 

with  directions  to  grant  a  new  trial. 

Mb.  JusnoB  Bbbwbb  did  not  hear  the  argument  in  this  case 
and  did  not  participate  in  the  decision. 

Mr.  JusnoB  Brown  concurred  in  the  result. 


NOBLES  V,  GEORGIA. 

ERROR  TO  THE   SUPREME  COURT  OF  THE   STATE   OF  GEORGIA. 

No.  876.    Argned  November  9, 10, 1607.  —  Decided  November  20, 1807. 

This  court  foUows  the  cons  traction  given  by  the  Snpreme  Court  of  the 
State  of  Georgia  to  the  statutes  of  that  State  called  in  question  in  this 
case. 

If,  after  a  regular  conviction  and  sentence  in  that  State,  a  suggestion  of  ft 
then  existing  insanity  is  made,  it  is  not  necessary,  in  order  to  constitute 
**  due  process  of  law/'  that  the  question  so  presented  should  be  tried  bj 
a  Jury. 

The  case  is  stated  in  the  opinion. 
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Mr.  Marion  W,  Harris  for  plaintiff  in  error.  Mr,  W.  G. 
Glenn  and  Mr.  D.  W.  Rountree  were  on  his  brief. 

Mr.  J.  M.  Terrell  for  defendant  in  error. 

Mb.  Justice  White  delivered  the  opinion  of  the  court. 

In  July,  1895,  Elizabeth  Nobles  was  tried  in  the  Superior 
Court  of  Twiggs  County,  Georgia,  upon  an  indictment  for 
murder,  and  was  found  guilty  and  sentenced  to  death.  The 
bill  of  exceptions  in  the  record  now  before  us  recites  that  "  the 
said  sentence  of  death  having  been  regularly  and  legally  sus- 
pended and  superseded  by  the  order  of  the  court  the  case  came 
on  again  to  be  heard  before  the  court  on  the  23d  day  of  June," 
the  object  of  the  hearing  being,  as  stated,  "  for  the  purpose  of 
passing  sentence  of  death  by  the  court  upon  the  said  Elizabeth 
Nobles  in  said  stated  case ; "  that  is  to  say,  in  consequence  of 
the  order  which  had  suspended  the  sentence  of  death  pre- 
viously imposed  in  July,  1895.  On  the  date  of  the  appearance 
for  resentence,  June  23,  1896,  W.  W.  Baughn,  the  present 
plaintiff  in  error,  appeared  on  behalf  of  the  convict  and  pre- 
sented a  motion  or  petition.  The  paper  recited  that  the  said 
Elizabeth  Nobles  should  not  be  sentenced  — 

"First,  because,  as  petitioner  avers,  the  said  Elizabeth 
Nobles  is  now  insane. 

"  Second,  because  the  said  Elizabeth  Nobles  being  now  in- 
sane, it  is  contrary  to  the  policy  of  the  law  and  is  illegal  that  the 
sentence  of  death  should  be  imposed  upon  her  by  the  court. 

"  And  petitioner  further  says  that  under  article  14  of  the 
amendments  to  the  Constitution  of  the  United  States,  it  is 
provided  as  follows :  *  Nor  shall  any  State  deprive  any  person 
of  life,  liberty  or  property,  without  due  process  of  law ;  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws.' 

"  Petitioner  says  that  due  process  of  law  means  law  in  its 
regular  course  of  administration  through  courts  of  justice,  and 
that  by  the  Fourteenth  Amendment  above  quoted,  whilst  the 
States  have  power  to  deal  with  crime  within  their  borders,  no 
State  can  deprive  any  person  of  equal  and  impartial  justice 
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under  the  law,  and  that  law  in  its  regular  course  of  adminis- 
tration through  courts  of  justice,  is  due  process,  and  unless 
the  same  take  place  through  courts  of  justice,  the  constitu- 
tional requirement  above  quoted  is  nullified. 

"  Petitioner,  therefore,  specially  sets  up  and  claims  the  right 
of  due  process  of  law  through  its  regular  administration 
through  courts  of  justice,  under  and  by  virtue  of  the  consti- 
tutional guarantee  under  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States  above  quoted. 

"  Petitioner  says  that  it  is  essential  to  due  process  of  hw 
within  the  meaning  of  the  above  requirement  that  a  jury  be 
empanelled  on  the  issue  now  tendered  by  this  petition,  and 
that  trial  take  place  before  a  judge  of  the  Superior  Court  of 
the  State  of  Georgia,  according  to  the  due  and  regular  form 
of  proceedings  in  our  courts.  Whenever  an  issue  of  fact  is 
made  in  a  Superior  Court  in  the  State  of  Georgia  the  trial 
of  the  questions  thereby  raised  is  a  function  of  the  Superior 
Court  of  the  county  having  jurisdiction,  and  that  the  trial  of 
the  question  raised  by  this  petition  is  a  function  of  the  Supe- 
rior Court  of  Twiggs  County,  in  which  said  court  the  said 
Mrs.  Nobles  was  convicted  of  murder. 

"  Petitioner  further  says  that  the  proceedings  contemplated 
under  section  4666  of  the  Code  of  Georgia  are  not  due  process 
of  law  for  these  reasons,  to  wit." 

The  grounds  alleged  were  eight  in  number,  and  in  substance 
charged  that  the  method  of  inquiry  provided  by  the  Georgia 
statutes  for  ascertaining  whether  one  who  had  been  convicted 
of  crime  was  insane  at  the  time  of  the  inquiry  was  not  doe 
process  of  law  under  the  Constitution  of  the  United  States, 
because  the  investigation  which  the  law  authorized  was  not 
judicial  in  character.  The  detailed  enumeration  of  why  the 
remedy  provided  by  the  statute  was  asserted  in  the  petition 
not  to  be  judicial  as  well  as  the  prayer  of  the  petition  are  set 
out  in  the  margin.^ 

^**lst.  Because  the  same  does  not  take  place  in  any  court  of  this 
State. 

**2d.  Becanse  no  rules  of  evidence  or  metliod  of  procedure  are  pn- 
Mcribed  in  such  inquisition,  and  no  proper  method  for  the  drawing,  i 
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The  court  refused  to  grant  the  petition,  and  resentenced 
the  prisoner  to  the  death  penalty.  Thereupon  the  petition 
was  again  presented,  and  upon  its  being  again  refused,  excep- 
tions were  noted.  The  case,  on  the  exceptions  reserved,  as 
just  stated,  was  taken  to  the  Supreme  Court  of  the  State  of 
Georgia,  where  the  action  of  the  lower  court  was  affirmed, 
and  to  this  judgment  of  the  Supreme  Court  of  the  State  of 
Georgia  this  writ  of  error  is  prosecuted.    There  is  no  question 

moniDg  and  empanelllDg  a  jory,  aod  for  the  subpoenaing  and  examination  of 
witnesses  is  provided. 

*'  8d.  Because  no  judge  or  presiding  officer  is  charged  with  the  function 
of  ruling  in  or  out  evidence  which  may  be  tendered  on  said  issue. 

**  4tb.  Because  no  judge  or  presiding  officer  is  provided  in  said  proceed- 
ing whose  duty  it  is  to  instruct  the  jury  on  the  law  inrolyed  in  the  questions 
raised  and  to  make  rulings  on  evidence  which  may  be  tendered  for  or  against 
the  person  said  to  be  insane. 

''  5th.  Because  there  is  no  method  of  moving  for  a  new  trial  or  of  correct- 
ing any  errors  which  may  take  place  in  said  proceeding. 

'*  6th.  Because  said  proceeding  is  one  not  known  to  the  common  law  in 
ascertaining  the  facts  involved  according  to  the  settled  principles  of  the 
law  of  the  land. 

'*  7th.  Because  the  Supreme  Court  of  the  State  of  Georgia  has  held  that 
the  said  proceeding  is  in  no  sense  a  judicial  proceeding,  but  is  a  mere  inqui- 
sition from  which  there  is  no  appeal. 

*'  8th.  Because  no  manner  of  review  whatever  is  permissible  from  the 
findings  of  said  inquisition. 

^  9th.  Because  the  proceedings  before  said  inquisition  do  not  take  place 
before  a  court  in  the  due  course  of  the  administration  of  justice.  And 
petitioner  says  that  the  Inquisition  provided  for  a  denial  by  the  State  of 
such  due  process  of  law  as  is  guaranteed  by  the  Constitution  of  the  United 
States,  and  petitioner  especially  claims  the  privilege  and  right,  under  the 
United  States  Constitution,  to  have  due  process  of  law  for  the  ascertain- 
ment of  the  truth  of  the  issue  now  here  tendered  to  the  court. 

**  Petitioner  further  says  that  by  the  settled  principles  of  the  common 
law  the  ascertainment  of  the  fact  of  sanity  or  insanity  at  any  stage  of  the 
proceedings  in  the  course  of  a  legal  investigation  was  a  function  of  the 
trial  court;  that  is,  of  the  court  having  jurisdiction  of  the  crime  itself 
and  of  the  criminal,  whether  before  or  after  arraignment,  before  or  after 
conviction,  or  after  conviction  and  before  execution,  or  before  or  after 
judgment,  and  that  the  settled  and  orderly  course  of  procedure  was  the 
summoning  of  a  jury  and  a  trial  of  this  issue  under  the  forms  of  law,  by 
introduction  of  evidence  under  the  rulings  of  the  judge  of  the  said  court, 
and  whose  duty  it  was  to  instruct  the  jury  upon  the  law  of  the  issues  in- 
volved and  to  aid  them  in  making  a  verdict.  And  petitioner  says  that  each 
VOL.  CLXvm— 26 
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raised  that  the  statutes  of  Georgia  do  not  afford  adequate 
means  for  trying  by  court  and  jury  any  question  made  as  to 
the  insanity  of  the  accused  at  the  time  of  the  commission  of  a 
crime. 

The  statute  law  of  Georgia  directly  applicable  to  and  in- 
volved in  this  controversy  is  as  follows : 

Georgia  Code  (1882),  4666 ;  Code  (1895),  1047,  1049.  Be- 
come insane  after  conviction :  "  If,  after  any  convict  shall 
have  been  sentenced  to  the  punishment  of  death,  he  shall  be- 
come insane,  the  sheriff  of  the  county,  with  the  concurrence 
and  assistance  of  the  Ordinary  thereof,  shall  summon  a  jury 
of  twelve  men  to  inquire  into  such  insanity ;  and  if  it  be  found, 
by  the  inquisition  of  such  jury,  that  such  convict  is  insane,  the 
sheriff  shall  suspend  the  execution  of  the  sentence  directing 
the  death  of  such  convict,  and  make  report  of  the  said  inqui- 
sition and  suspension  of  execution,  to  the  presiding  judge  of 
the  district,  who  shall  cause  the  same  to  be  entered  on  the 
minutes  of  the  Superior  Court  of  the  county  where  the  con- 
viction was  had.  And,  at  any  time  thereafter,  when  it  shall 
appear  to  the  said  presiding  judge,  either  by  inquisition  or 
otherwise,  that  the  said  .convict  is  of  sound  mind,  the  said 
judge  shall  issue  a  new  warrant,  directing  the  sheriff  to  do  exe- 

and  aU  and  every  one  of  these  proceedings  named,  and  also  the  right  to  the 
court's  process  for  the  compeUlng  the  attendance  of  the  witnesses  to  testify 
npon  said  Issue,  as  well  as  such  other  proceedings  and  process  and  rights 
as  are  usually  incident  to  trials  before  the  Superior  Courts  of  the  State,  are 
essential  to  due  process  of  law  within  the  meaning  of  the  Constitution  of 
tlie  United  States,  and  petitioner  now  here  claims  the  right  to  such  proceed- 
ings under  and  by  ylrtue  of  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States. 

**  Wherefore,  petitioner,  now  in  behalf  of  the  said  Elizabeth  Nobles, 
whom  petitioner  avers  is  mentally  Incapacitated  because  of  her  present 
insanity  to  take  any  legal  steps  In  her  own  behalf,  the  premises  considered, 
prays  the  court  for  a  trial  by  jury  of  the  said  question  of  Insanity;  that  the 
court  cause  jurors  to  be  regularly  summoned  and  empanelled  to  try  said 
Issue,  and  that  such  other  proceedings  be  had  In  that  regard  as  are  usually 
incident  to  trials  In  said  court ;  and  that  petitioner  have  the  right  to  the 
court's  process  to  compel  the  attendance  of  witnesses  and  to  such  other 
processes  as  may  be  right  and  necessary,  and  that  said  sentence  be  post- 
poned and  suspended  till  the  final  adjudication  of  the  question  raised  by 
this  petition." 
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cation  of  the  said  sentence  on  the  said  convict,  at  such  time 
and  place  as  the  said  judge  may  appoint  and  direct  in  the  said 
warrant,  which  the  sheriflf  shall  be  bound  to  do  accordingly. 
And  the  said  judge  shall  cause  the  said  new  warrant,  and 
other  proceedings  in  the  case  to  be  entered  on  the  minutes  of 
the  said  Superior  Court." 

The  provisions  of  this  section  are  a  reproduction  in  the  Code 
of  prior  legislation  (Georgia  Acts  of  1855-6,  p.  36;  1859, 
p.  50): 

Georgia  Code  (1882),  4666  a;  Code  (1895),  1048.  Lunatics, 
how  disposed  of :  "  When  any  person  shall,  after  conviction  of 
a  capital  crime,  become  insane,  and  shall  be  so  declared  in 
accordance  with  the  provisions  of  section  4666  of  the  code,  it 
shall  be  the  duty  of  the  judge  to  certify  the  fact,  and  the  said 
convict  shall  be  received  into  the  lunatic  asylum,  there  to  be 
safely  and  securely  kept,  and  treated  as  other  adjudged  in- 
sane persons." 

The  provisions  of  this  section  are  a  reproduction  in  the  Code 
of  an  act  passed  in  1874.    (Georgia  Acts  of  1874,  p.  30.) 

The  above  sections,  as  existing  in  the  Georgia  Code  of  1882, 
were  cited  by  the  Supreme  Court  of  Georgia  as  controlling, 
and  the  brief  for  the  plaintiff  in  error  also  states  this  to  be 
the  case.  We  have  given  the  corresponding  sections  in  the 
Code  of  1895,  although  such  sections  as  reproduced  in  the 
latter  Code  are  in  three  sections  and  are  somewhat  altered  in 
phraseology,  but  not  so  as  to  be  material  to  the  issue  before  us. 

In  the  argument  at  bar  the  contention  was  that  these  sec- 
tions of  the  Georgia  law  afforded  an  opportunity  to  investigate 
the  question  of  the  insanity  of  a  person  convicted  of  crime 
only  when  the  suggestion  of  insanity  was  made  after  convic- 
tion and  sentence,  and,  therefore,  that  the  statutes  furnished 
no  means  of  testing  the  question  of  insanity  arising  after  con- 
viction and  before  sentence,  and  this  fact,  it  was  asserted, 
amounted  to  a  denial  of  due  process  of  law  under  the  Four- 
teenth Amendment  of  the  Constitution  of  the  United  States. 
The  construction  of  the  statutes  upon  which  this  proposition 
was  predicated  is  as  follows:  Although  the  text  of  section 
4666  a,  which  provides  for  an  investigation  into  the  question 
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of  insanity,  when  "any  person  shall,  after  conviction  of  a 
capital  crime,  become  insane,"  is  conceded  to  be  broad  enough 
to  cover  all  cases  arising  between  conviction  and  sentence, 
yet,  the  words  "  after  conviction  "  it  is  urged  should  be  con- 
strued as  applying  only  to  insanity  arising  after  conviction 
and  sentence,  because  section  4666  provides  only  for  an  inves- 
tigation "after  the  convict  shall  have  been  sentenced."    That 
is  to  say,  the  construction  contended  for,  instead  of  treating 
the  two  sections  of  the  code  as  in  pari  materia^  and  construing 
them  together  so  as  to  give  effect  to  both,  restricts  and  limits 
the  natural  and  obvious  meaning  of  the  later  statute  by  in- 
corporating into  it  the  provisions  of  the  earlier  one.     If  the 
contention  that  the  words  "after  sentence"  in  the  earlier 
statute  only  apply  to  cases  where  insanity  is  suggested  after 
sentence,  and  not  to  those  where  it  is  claimed  to  have  arisen 
between  conviction  and  sentence,  then  the  provision  in  the 
subsequent  section,  extending  the  remedy  to  cases  arising 
"after  conviction,"  cured  the  omission,  if  any  there  was,  in 
the  first  statute.    Instead,  then,  of  construing  the  earlier  as 
controlling  t^e  later  statute,  the  elementary  rule  of  interpre- 
tation would  require  that  the  later  be  considered  as  ampli- 
fying and  providing  for  the  thing  omitted  in  the  prior  statute. 
While  these   conclusions  are  obvious,  we  are  nevertheless 
relieved  from  the  necessity  of  so  deciding,  since  the  opinion 
of  the  Supreme  Court  of  the  State  in  the  case  before  os 
expressly  holds  that  "the  provisions  of  the  code  relating  to 
inquisitions  in  such  matters  are  sufficiently  comprehensive  to 
cover  all  cases  where  the  alleged  insanity  begins  at  any  time 
after  the  rendition  of  the  verdict  of  guilty."    We  follow  the 
interpretation  given  by  the  Supreme  Court  of  the  State  of 
Georgia  to  the  statutes  of  that  State. 

Indeed,  the  question  which  arises  on  the  record  does  not 
require  a  consideration  of  what  would  be  due  process  of  law 
under  the  Fourteenth  Amendment  where  insanity  was  sug- 
gested between  verdict  and  sentence,  or  even  at  the  time  of 
sentence.  This  results  from  the  fact  that  the  suggestion  of 
insanity  relied  on  was  made,  not  at  the  time  of  sentence,  but 
long  after  the  sentence  had  been  imposed.    As  stated,  the  bill 
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of  exceptions  recites  that  the  accused  had  been  sentenced  to 
death  at  the  term  of  court  where  the  verdict  of  guilty  was 
found,  that  is,  in  July,  1895,  and  that  when  called  into  court 
again,  in  June,  1896,  it  was  for  a  resentence  upon  the  verdict, 
because  of  the  previous  sentence  "  having  been  regularly  and 
legally  superseded  by  the  order  of  the  court."  In  the  opinion 
of  the  Supreme  Court  of  Georgia  in  this  case  it  finds  this  fact 
and  holds  that  under  the  Georgia  statutes  the  proceeding  had 
in  June,  1896,  although  called  a  resentence,  was  in  legal  effect 
but  a  fixing  of  a  new  date  for  the  execution  of  the  previous 
sentence,  the  date  fixed  in  the  prior  sentence  having  expired. 
In  other  words,  the  Supreme  Court  of  Georgia  holds  that  the 
prior  sentence  remained  in  force,  and  that  the  subsequent 
action  of  the*  court  was  but  a  mere  fixing  of  the  date  for  its 
execution.  We  take  notice  of  the  finding  of  fact,  Egan  v. 
Harty  165  U.  S.  188,  and  follow  the  legal  conclusions  of  the 
court,  and  are  bound  by  them,  since  they  involve  but  a  con- 
struction by  the  court  of  last  resort  of  the  State  of  Georgia 
of  the  statutes  of  that  State  regulating  the  effect  of  a  resen- 
tence in  case  the  date  fixed  in  a  former  sentence  has  lapsed. 

From  these  considerations  it  follows  that  the  only  question 
which  we  are  called  upon  to  determine  is  whether,  after  a 
regular  conviction  and  sentence,  a  suggestion  of  a  then  exist- 
ing insanity  is  made,  it  is  necessary,  in  order  to  constitute  due 
process  of  law,  that  the  question  so  presented  should  be  tried 
by  a  jury  in  a  judicial  proceeding  surrounded  by  all  the  safe- 
guards and  requirements  of  a  common  law  jury  trial,  and 
even  although  by  the  state  law  full  and  adequate  admin- 
istrative and  quasi  judicial  process  is  created  for  the  purpose 
of  investigating  the  suggestion.  Without  analysis  of  the 
contention,  it  might  well  suffice  to  demonstrate  its  obvious 
unsoundness  by  pointing  to  the  absurd  conclusion  which 
would  result  from  its  establishment.  If  it  were  true  that  at 
common  law  a  suggestion  of  insanity  after  sentence,  created 
on  the  part  of  a  convict  an  absolute  right  to  a  trial  of  this 
issue  by  a  judge  and  jury,  then  (as  a  finding  that  insanity 
did  not  exist  at  one  time  would  not  be  the  thing  adjudged 
as  to  its  non-existence  at  another)  it  would  be  wholly  at  the 
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will  of  a  convict  to  suffer  any  punishment  whatever,  for  the 
necessity  of  his  doing  so  would  depend  solely  upon  his  fecun- 
dity in  making  suggestion  after  suggestion  of  insanity,  to  be 
followed  by  trial  upon  trial.  Nor  is  this  so  extreme  a  possi- 
bility that  it  should  not  be  supposed,  since  in  the  argument 
at  bar  it  was  admitted  that  the  sentence  first  imposed  was 
suspended  because  the  record  was  taken  to  the  Supreme  Court 
of  Georgia,  where  the  question  of  the  existence  of  insanity 
was  either  directly  or  indirectly  adversely  decided. 

Blackstone,  it  is  urged,  supports  the  proposition  that  at 
common  law  there  was  an  imperative  duty,  on  the  sugges- 
tion of  the  insanity  of  a  convict,  to  try  the  issue  by  judge 
and  jury.  The  text  to  which  reference  is  made  is  as  follows 
(4  Bl.  Com.  24,  25) : 

^^Also,  if  a  man  in  his  sound  memory  commits  a  capital 
offence,  and  before  arraignment  for  it,  he  becomes  mad,  he 
ought  not  to  be  arraigned  for  it ;  because  he  is  not  able  to 
plead  to  it  with  that  advice  and  caution  that  he  ought.  And 
if,  after  he  has  pleaded,  the  prisoner  becomes  mad,  he  shall 
not  be  tried ;  for  how  can  he  make  his  defence  ?  If,  after  he 
be  tried  and  found  guilty,  he  lose  his  senses  before  judgment, 
judgment  shall  not  be  pronounced  ;  and  if,  after  judgment,  he 
becomes  of  non-sane  memory,  execution  shall  be  stayed :  for 
peradventure,  says  the  humanity  of  the  English  law,  had  the 
prisoner  been  of  sound  memory  he  might  have  alleged  some- 
thing in  stay  of  judgment  or  execution." 

And  1  Hale  P.  C.  34,  35,  is  referred  to  as  being  to  the  same 
effect.  But  nothing  in  these  citations  is  pertinent  to  the  issue 
under  consideration.  It  is  agreed  that  at  common  law  an 
insane  person  was  not  to  suffer  punishment.  The  question 
here  is,  what,  after  conviction  and  sentence,  was  the  method 
by  which  the  existence  of  insanity  in  the  convict  was  to  be 
ascertained  when  a  suggestion  of  such  insanity  was  made.  In 
speaking  on  this  subject,  Blackstone  says  (Book  4,  p.  395) : 

"Another  cause  of  regular  reprieve  is,  if  the  defendant 
becomes  non  compos  between  the  judgment  and  the  award 
of  execution :  for  regularly,  as  was  formerly  observed,  though 
a  man  be  compos  when  he  commits  a  capital  crime,  yet  if  he 
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becomes  non  compos  after,  he  shall  not  be  indicted ;  if  after 
indictment,  he  shall  not  be  convicted ;  if  after  conviction,  he 
shall  not  receive  judgment;  if  after  judgment,  he  shall  not  be 
ordered  for  execution :  for  ^furiosus  solo  furore punitur^^  and 
the  law  knows  not  that  he  might  have  offered  some  reason,  if 
in  his  senses,  to  have  stayed  these  respective  proceedings.  It 
is,  therefore,  an  invariable  rule,  when  any  time  intervenes  be- 
tween the  attainder  and  the  award  of  execution,  to  demand  of 
the  prisoner  what  he  hath  to  allege  why  execution  should  not 
be  awarded  against  him :  and  if  he  appears  to  be  insane,  the 
judge,  in  his  discretion,  may,  and  ought  to,  reprieve  him." 

In  other  words,  by  the  common  law,  if,  after  conviction 
and  sentence,  a  suggestion  of  insanity  was  made,  not  that 
the  judge  to  whom  it  was  made  should,  as  a  matter  of  right, 
proceed  to  summon  a  jury  and  have  another  trial,  but  that 
he  should  take  such  action  as,  in  his  discretion,  he  deemed 
best.  In  Laroa  v.  Commonwealth^  84  Penn.  St.  200,  where  a 
suggestion  of  insanity  was  made  after  verdict,  the  court  said 
(p.  210): 

"  The  last  three  assignments  of  error  raise  a  single  question 
upon  the  power  of  the  court  to  inquire  by  inspection  and^^ 
te%ie9  into  the  insanity  of  the  prisoner  since  verdict.  We  have 
no  precedents  in  this  State,  known  to  us,  how  the  inquiry  shall 
be  conducted  when  such  a  plea  in  bar  of  sentence  is  put  in. 
It  seems  to  us,  however,  that  no  right  of  trial  by  jury  is 
involved  in  the  question.  A  jury  having  found  a  verdict 
against  the  plea  of  insanity  when  set  up  as  a  defence  to  con- 
viction, subsequent  insanity  cannot  be  set  up  in  disproof  of  the 
conviction.  The  plea  at  this  stage  is  only  an  appeal  to  the 
humanity  of  the  court  to  postpone  the  punishment  until  a 
recovery  takes  place,  or  as  a  merciful  dispensation. 

"The  rights  of  the  prisoner  as  an  offender  on  trial  for  an 
offence  are  not  involved.  He  has  had  the  benefit  of  a  jury 
trial,  and  it  is  now  the  court  only  which  must  be  satisfied  on 
the  score  of  humanity.  If  the  right  of  trial  by  jury  exist  at 
all,  it  must  exist  at  all  times,  no  matter  how  often  the  plea  is 
repeated  alleging  insanity  occurring  since  the  last  verdict. 
Such  a  right  is  inconsistent  with  the  due  administration  of 
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justice.  There  must  be  a  sound  discretion  to  be  exercised  by 
the  court.  If  a  case  of  real  doubt  arise,  a  just  judge  will  not 
fail  to  relieve  his  own  conscience  by  submitting  the  fact  to  a 
jury." 

In  Bonds  v.  Tennessee  (1827),  Martin  &  Yerger,  142,  the 
accused  was  convicted  of  the  crime  of  murder,  and  upon  being 
led  to  tlie  bar  and  asked  by  the  court  if  he  had  anything  to 
say  why  sentence  of  death  should  not  be  pronounced  against 
him,  though  his  counsel  alleged  that  he  was  at  the  time  a 
lunatic,  and  that  sentence  could  not  be  passed  upon  him,  and 
offered  to  plead  his  lunacy  in  bar  of  the  sentence,  and  further 
demanded  of  the  court  that  a  jury  be  called  to  try  the  issue  of 
fact  arising  upon  the  plea.  But  the  court,  upon  the  inspection 
of  the  prisoner  and  upon  consideration  of  the  case  —  because 
nothing  was  shown  to  render  it  probable  that  tbe  defendant 
was  a  lunatic,  or  to  make  that  matter  doubtful  —  refused  to 
allow  the  prisoner  his  plea  aforesaid,  and  denied  him  the  privi- 
lege of  a  jury  to  try  the  question  of  his  sanity  or  insanity,  and 
passed  upon  the  accused  the  sentence  of  death.  In  support  of 
his  claim  that  the  right  to  have  a  jury  try  the  plea  of  insanity 
was  absolute,  and  that  it  was  not  a  matter  of  choice  or  dis- 
cretion with  the  court  to  deny  the  application,  counsel  for  the 
accused  relied  upon  a  statement  made  in  1  Chitty  Cr.  Law,  761, 
to  wit,  that  "  The  judge  may,  if  he  pleases,  swear  a  jury  to 
inquire,  ex  officioj  whether  the  prisoner  is  really  insane,  or 
merely  counterfeits ;  and,  if  they  find  the  former,  he  is  bound 
to  reprieve  him  till  the  ensuing  session."  But  the  reviewing 
court  said :  "  The  meaning  of  this  passage,  giving  it  a  reason- 
able construction,  must  be  that,  if  upon  the  question  made,  the 
judge  is  not  satisfied,  or  has  doubts,  he  may  call  in  to  his 
assistance  the  aid  of  a  jury,  and  submit  the  matter  to  them. 
The  law  on  this  point  is  more  fully  stated  in  1  Hawk.  P.  C. 
p.  3,  in  the  notes,  where  it  is  said :  '  Every  person  of  the  age 
of  discretion  is  presumed  of  sane  memorj^  until  the  contrary 
appears,  which  may  be,  either  by  the  inspection  of  the  court 
(1  Hale,  33;  Tr.  per  pais  14;  O.  B.  1783,  No.  4);  by  evidence 
given  to  the  jury,  who  are  charged  to  try  the  indictment,  (8 
Bac.  Abr.  81;  1  Hale,  33,  35,  36;  O.  B.  1784,  No.  283,)  or, 
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being  a  collateral  issue,  the  fact  may  be  pleaded  and  replied  to 
ore  tenuSy  and  a  venire  awarded,  returnable  instanter  in  the 
nature  of  an  inquest  of  oflBce.  (Fost.  46;  Kel.  13 ;  1  Lev.  61 ; 
1  Sid.  72 ;  4  Comm.  Appen.  sec.  3.)  And  this  method,  in  cases 
of  importance,  doubt  or  difficulty,  the  court  will,  in  prudence 
and  discretion,  adopt.  (1  Hale,  35.)'  From  this  it  appears 
that  inspection  by  the  court  is  one  of  the  legal  modes  of  trying 
the  fact  of  insanity,  and  nothing  appears  in  the  record  of  this 
case  to  show  that  the  discretion  of  the  court,  in  adopting  the 
mode  pursued,  was  erroneously  exercised.  This  court,  there- 
fore, is  of  opinion  that  there  is  no  error  in  the  matter  of 
the  first  bill  of  exceptions."  (In  making  the  foregoing  quo- 
tation we  have  corrected  what  seem  to  be  typographical  errors 
in  the  extract  from  the  marginal  note  to  section  4,  chapter  1, 
book  first  of  Hawkins'  Treatise,  conforming  it  to  the  note  as 
found  in  the  sixth  edition,  by  Leach.) 

It  being  demonstrated  by  reason  and  authority  that  at  com- 
mon law  a  suggestion  made  after  verdict  and  sentence  of 
insanity  did  not  give  rise  to  an  absolute  right  on  the  part  of  a 
convict  to  have  such  issue  tried  before  the  court  and  to  a  jury, 
but  addressed  itself  to  the  discretion  of  the  judge,  it  follows 
that  the  manner  in  which  such  question  should  be  determined 
was  purely  a  matter  of  legislative  regulation.  It  was,  there- 
fore, a  subject  within  the  control  of  the  State  of  Georgia. 
Because  we  have  confined  our  opinion  exclusively  to  the  ques- 
tion before  us,  that  is,  the  right  arising  on  a  suggestion  of  in- 
sanity after  sentence,  we  must  not  be  understood  as  implying 
that  a  different  rule  would  prevail  after  verdict  and  up  to  and 
including  sentence,  or  as  passing  upon  the  question  whether, 
under  the  Fourteenth  Amendment,  a  State  is  without  power 
to  relegate  the  decision  of  a  question  of  insanity,  when  raised 
before  conviction,  to  such  apt  and  special  tribunal  as  the  law 
might  deem  best. 

Affirmed. 
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THE  VICTORY  &  THE  PLYMOTHIAN. 

CEBTIORARI  TO  THE  CIBCUIT  OOUBT  OF  APPEALS  FOB  THE  FOUBTH 

CIEC  UTT. 

Nos.  66,  67.    Argued  October  «8,  29, 1 897.  —  Decided  November  29, 1897. 

On  the  facts,  which  are  detailed  in  the  Statement  of  the  Case,  helow,  re- 
specting the  navigation  and  the  conduct  of  the  Victory  and  the  Plymo- 
thian  just  previous  to  the  collision  which  caused  the  injuries  and  damage 
herein  complained  of,  Held; 

(1)  That  as  a  general  rule,  vessels  approaching  each  other  In  narrow 

channels,  or  where  their  courses  diverge  as  much  as  one  and  one 
half  or  two  points,  are  bound  to  keep  to  port  and  pass  to  the  right, 
whatever  the  occasional  effect  of  the  sinuosities  of  the  cliannel; 

(2)  That  the  Victory  was  grossly  in  fault,  and  that  the  collision  was  the 

direct  consequence  of  her  disregard  of  that  rule  of  the  road,  and 
of  her  reckless  navigation ; 

(3)  That  the  fault  of  the  Victory  being  obvious  and  inexcusable,  the 

evidence  to  establish  fault  on  the  part  of  the  Plymothian  most 
be  clear  and  convincing  in  order  to  make  a  case  for  apportion- 
ment; the  burden  of  proof  being  upon  each  vessel  to  establbh 
fault  on  the  part  of  the  other ; 

(4)  That  as  the  damage  was  occasioned  by  collision  and  was  within  the 

exceptions  in  the  bills  of  lading,  it  rested  upon  the  underwriters 
to  defeat  the  operation  of  the  exception  by  proof  of  such  negli- 
gence on  the  part  of  the  Plymothian  as  would  justify  a  decree 
against  her,  if  sued  alone ; 

(5)  That  the  Plymothian  was  on  her  proper  course,  that  she  was  not 

bound  to  anticipate  the  conduct  of  the  Victory,  and  that  she  took 
all  proper  precautions  as  soon  as  chargeable  with  notice  of  risk 
of  collision. 

On  the  twelfth  day  of  November,  1891,  the  steamers  Vic- 
tory and  Plymothian  came  into  collision  in  the  Elizabeth  River 
between  Lambert's  Point  and  Craney  Island  Light.  The  Ply- 
mothian, laden  with  a  cargo  of  cotton,  was  outward  bound. 
The  Victory  was  inward  bound  in  ballast.  The  Plymothian 
and  her  cargo  were  seriously  damaged.  The  Victory  was 
also  damaged  about  the  bows. 

On  the  fourteenth  of  November,  the  master  of  the  Victory 
filed  a  libel  against  the  Plymothian  in  the  District  Court  for 
the  Eastern  District  of  Virginia ;  and  on  November  27  a  libel 
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was  filed  in  that  court  by  the  underwriters  of  the  Plymothian's 
cargo  against  the  Victory  and  the  Plymothian,  seeking  to  hold 
them  both  liable  for  damage  thereto.  The  Port  of  Plymouth 
Steamship  Company,  owner  of  the  Plymothian,  filed  a  petition 
in  said  District  Court  on  the  third  of  December,  praying  for  a 
limitation  of  its  liability  for  damages  growing  out  of  the  colli- 
sion, and  giving  notice  of  its  intention  to  contest  its  liability 
for  any  part  thereof.  A  similar  petition  was  filed  the  same 
day  by  Maclntyre  and  others,  owners  of  the  Victory.  The 
value  of  the  owners'  interest  in  the  Plymothian  and  her 
pending  freight  was  fixed  at  $45,221,  less  $5000  salvage,  or 
$40,221 ;  the  value  of  the  interest  of  the  owners  of  the  Victory 
at  the  sum  of  $67,500 ;  each  gave  bond.  The  damages  to 
the  Victory  were  proven  at  $14,363.80 ;  to  the  Plymothian, 
at  $41,684.12 ;  and  to  the  cargo,  at  $71,427.97. 

The  cause  was  heard  upon  pleadings  and  evidence,  and  the 
District  Court  held  the  Victory  solely  in  fault  for  the  collision, 
and  decreed  a  recovery  by  the  owners  of  the  Plymothian  and 
the  underwriters  of  her  cargo,  pro  rata^  to  the  extent  of  the 
bond  filed  by  the  owners  of  the  Victory  in  their  limitation  pro- 
ceeding. 63  Fed.  Rep.  631.  The  underwriters  of  the  cargo 
and  the  owners  of  the  Victory  severally  appealed  from  the 
decree  of  the  District  Court  to  the  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit.  That  court  concurred  with  the  Dis- 
trict Court  so  far  as  concerned  the  faults  found  against  the 
Victory,  but  held  that  the  Plymothian  was  also  in  fault  to  a 
slight  degree,  and  modified  the  decree  of  the  District  Court 
by  awarding  the  whole  of  the  Victory's  bond  to  the  cargo, 
and  that  any  amount  remaining  unsatisfied  should  be  paid  by 
the  owner  of  the  Plymothian.     25  U.  S.  App.  271. 

The  owners  of  the  Victory  and  the  owner  of  the  Plymothian 
thereupon  severally  petitioned  for  a  writ  of  certiorari  from 
this  court  under  section  six  of  the  Judiciary  Act  of  March  3, 
1891,  c.  517,  26  Stat.  826 ;  and  the  writ  was  accordingly  issued. 

The  facts  as  stated  in  substance  by  the  District  Court  and 
the  Circuit  Court  of  Appeals  were  as  follows : 

The  Victory  was  a  British  steamer  of  1774  tons  net  tonnage, 
338  feet  in  length,  38^  feet  in  breadth,  inward  bound  in  ballast, 
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drawing  seventeen  feet  aft  and  thirteen  feet  forward.     Her 
ofiKcers  and  crew  numbered  thirty-one  all  told. 

The  Plymothian  was  a  British  steamer  of  1016  tons  net 
register,  260  feet  long,  laden  with  a  cargo  consisting  of  3682 
compressed  bales  of  cotton.  Her  officers  and  crew  numbered 
twenty-one  all  told.  She  was  outward  bound  from  Galveston 
to  Liverpool,  having  come  in  through  Hampton  Boads  to 
take  in  coal  at  Lambert's  Point.  Her  draft  was  fourteen  or 
sixteen  feet.  Both  vessels  were  in  charge  of  pilots,  and  their 
masters  were  on  their  bridges  respectively,  each  acting  as 
lookout,  and  seeing  that  the  orders  of  the  pilots  were  exe- 
cuted. Neither  ship  had  a  special  lookout  forward  of  the 
bridge  on  her  bows.  The  collision  occurred  in  a  straight 
stretch  of  the  channel  of  the  Elizabeth  River  between  Craney 
Island  Light  House  and  the  turn  in  the  channel  at  the  buoys 
opposite  Lambert's  Point.  There  were  two  of  these  buoys, 
a  red  one,  No.  22,  known  as  the  Merrimac  Buoy,  on  the  west 
side,  and  a  black  one.  No.  9,  on  the  east  side.  The  distance 
from  buoy  No.  9  to  Craney  Island  Light  House  was  1967 
yards  on  the  chart,  or  about  a  mile  and  one  eighth. 

The  place  of  collision  was  at  black  buoy  No.  7  at  the 
easterly  edge  of  the  eighteen-foot  curve  of  the  channel,  1200 
yards  south  of  the  Craney  Island  Light  House  and  767  yards 
north  of  the  black  buoy  No.  9.  The  channel  is  250  yards 
wide  at  Craney  Island  and  450  yards  wide  at  buoy  No.  9. 

The  diagram  of  the  channel  on  page  413  sufficiently  indi- 
cates the  situation. 

The  Plymothian  had  been  taking  coal  at  Lambert's  Point 
pier,  a  short  distance  from  buoy  No.  9.  She  left  the  pier  at 
four  P.M.,  heading  out  oflf  the  buoy,  the  course  from  the  pier 
to  the  turning  point  down  the  channel  being  northwesterly  at 
an  angle  of  forty-five  degrees.  The  usual  departing  signal 
was  given  as  she  moved  from  the  pier.  Proceeding  outward 
to  round  buoy  No.  9,  with  the  helm  slightly  a-port,  the 
engines  were  at  half  speed  until  the  buoy  was  close  aboard  on 
the  starboard  bow.  The  engines  were  then  put  at  full  speed 
and  the  helm  hard-a-port,  and,  rounding  the  buoy,  she  set  her 
course  down  the  easterly  side  of  the  channeL 
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At  this  time,  the  Victory  was  seen  both  by  the  captain  and 
the  pilot  of  the  Plymothian  to  be  coming  up  the  channel, 
southward,  below  Craney  Island  Light,  to  the  westerly  side 
of  the  mid-channel  and  on  their  port  bow.  The  Plymothian 
thereupon  blew  a  passing  signal  of  one  whistle,  just  as  she 
passed  buoj^  No.  9,  and  a  minute  later  repeated  it  without 
hearing  any  reply  from  the  Victory.  The  vessels  were  over 
a  mile  apart  at  this  time  with  a  bend  of  the  channel  between 
them.  The  wind  was  southwesterly,  with  force  enough  to 
enable  sailing  vessels  to  make  two  or  three  knots  against  the 
tide.  The  Victory  had  in  the  meantime  been  maintaining 
her  general  course  so  as  to  pass  well  clear,  port  to  port.  She 
had  ported  her  helm,  so  as  to  show  her  port  quarter  to  those 
on  the  Plymothian,  straightening  up  to  the  channel  course  of 
S.  i  W.  from  Craney  Island  Light.  She  had  been  moving  at 
the  rate  of  ten  miles  an  hour,  but  at  Craney  Island  she 
slackened  her  speed  and  proceeded  at  the  rate  of  six  or  seven 
miles  an  hour,  assisted  by  a  flood  tide  running  southward 
with  a  force  of  two  knots.  The  Plymothian  in  straighten- 
ing out  at  buoy  9  had  begun  to  move  against  the  tide  at  the 
rate  of  about  four  knots  an  hour,  keeping  well  to  the  eastern 
side  of  the  channel. 

As  the  vessels  were  thus  proceeding,  the  Victory,  shortly 
after  passing  Craney  Island  Light,  apparently  directed  her 
course  towards  the  easterly  side  of  the  channel,  as  if  under  a 
starboard  helm.  The  pilot  of  the  Plymothian  blew  a  single 
blast  on  his  whistle,  and,  receiving  two  in  reply,  immediately 
reversed  his  engines,  sending  them  full  speed  astern ;  blew  a 
danger  signal  of  three  blasts,  and  put  the  helm  hard-a-port. 
The  Victory  somewhat  later  also  blew  a  danger  signal,  and 
then,  or  shortly  afterwards,  reversed  her  engines  three  lengths 
away  from  buoy  No.  7,  but  not  in  time  to  stop  her  headway, 
due  to  high  speed  and  the  force  of  the  flood  tide.  The 
Victory  claimed  that  she  gave  two  two-blast  signals,  and 
there  is  a  conflict  of  evidence  as  to  her  position  when  the 
first  of  them  was  sounded.  The  Plymothian  heard  but  one 
such  signal,  just  preceding  the  danger  blasts. 

The  Plymothian  came  practically  to  a  standstill  before  the 
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collision,  with  buoy  No.  7  close  under  her  starboard  bow,  but 
the  Victory  came  on  and  struckthe  Plymothian's  port  side  at 
the  bridge,  at  an  angle  variously  estimated  at  from  45  to  60 
degrees,  penetrating  about  fifteen  inches  into  the  ship,  through 
her  three  steel  decks,  stringer  plates  and  beams.  The  force 
of  the  blow  threw  the  Plymothian's  head  around  to  the  star- 
board, so  that  buoy  No.  7,  which  prior  to  the  collision  had  been 
under  her  starboard  bow,  was  seen  to  come  around  in  front  of 
her  stem  to  her  port  bow. 

The  Plymothian  rapidly  filled  with  water,  and  to  prevent 
her  sinking  in  the  channel  her  engines  were  put  at  full  speed 
ahead  until  she  grounded  on  the  mud  flats  to  the  eastward  of 
the  channel,  where  she  sank  in  shallow  water.  She  was  sub- 
sequently raised,  repaired  temporarily  at  Newport  News,  and 
finally  in  England,  on  the  completion  of  the  voyage.  The 
Victory  was  able  to  proceed  to  Norfolk.  She  was  also  tem- 
porarily repaired  at  Newport  News  and  finally  in  England. 

Of  the  cargo  of  3682  bales  of  cotton  shipped  on  the  Ply- 
mothian at  Galveston,  1671  bales  were  shipped  under  bills  of 
lading,  containing  the  provisions,  among  others,  that  the  vessel 
should  not  be  liable  for  loss  or  damage  occasioned  by  collisions 
or  other  accidents  of  navigation,  even  though  occasioned  by 
negligence,  and  that  the  contract  should  be  governed  "  by  the 
law  of  the  flag  of  the  vessel  carrying  the  goods." 

The  other  2011  bales  were  shipped  from  interior  points 
under  bills  of  lading  given  by  the  inland  carrier  to  the  shipper. 
On  reaching  Galveston  this  cotton  was  delivered  to  the  Ply- 
mothian, which  issued  bills  of  lading  or  receipts  to  the  inland 
carrier,  containing  the  negligence  and  flag  clauses.  The  bills 
of  lading  given  by  the  inland  carriers  had  the  negligence,  but 
not  the  flag  clause. 

Mr,  J,  Parker  Kirlin  and  Mr,  Floyd  Hughes  for  the 
Plymothian. 

Mr.  Robert  M,  Hughes  for  the  Victory. 

Mr,  WUhelmuB  Mynderae  for  the  Canton  Insurance  Com- 
pany. 
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Mb.  Chief  Justice  Fullbb,  after  stating  the  case,  delivered 
the  opinion  of  the  court.         * 

The  District  Court  and  the  Circuit  Court  of  Appeals  con- 
curred in  finding  the  Victory  grossly  in  fault,  and  we  see  no 
reason  for  arriving  at  any  other  conclusion.  In  our  opinion 
the  collision  was  the  direct  consequence  of  the  Victory's  disre- 
gard of  the  rule  of  the  road  and  her  reckless  navigation. 

In  any  aspect  of  the  case,  the  rule  of  the  road  was  to  keep 
to  the  right. 

By  rule  eighteen  of  the  regulations  prescribed  by  the  act  of 
April  29, 1864,  carried  forward  in  section  4233  of  the  Revised 
Statutes,  "  if  two  vessels  under  steam  are  meeting  end  on,  or 
nearly  end  on,  so  as  to  involve  risk  of  collision,  the  helms  of 
both  shall  be  put  to  port,  so  that  each  may  pass  on  the  port 
side  of  the  other." 

The  first  rule  of  the  supervising  inspectors  is  to  the  same 
effect.* 

1  <*  Rule  I.  —  Wlien  steamers  are  approacliing  eacli  other  *  head  and  head ' 
or  neariy  so,  it  shaU  he  the  duty  of  each  steamer  to  pass  to  the  right  or 
port  side  of  the  other;  and  the  pilot  of  either  steamer  may  be  first  in 
determining  to  pnrsne  this  course  and  thereupon  shall  giye  as  a  signal  of 
his  intention  one  short  and  distinct  blast  of  his  steam  whistle,  which  the 
pilot  of  the  other  steamer  shall  answer  promptly  by  a  similar  blast  of  his 
steam  whistle,  and  thereupon  such  steamers  shall  pass  to  the  right  or  port 
side  of  each  other  ;  but  if  the  course  of  such  steamers  is  so  far  on  the 
starboard  of  each  other  as  not  to  be  considered  by  pilots  as  meeting '  head 
and  head '  or  nearly  so,  the  pilot  so  first  deciding  shaU  immediately  gire  two 
short  and  distinct  blasts  of  his  steam  whistle,  which  the  pilot  of  the  other 
steamer  shall  answer  promptly  by  two  similar  blasts  of  his  steam  whistle, 
and  they  shall  pass  on  the  left  or  on  the  starboard  side  of  each  other. 

**  Note.  —  In  the  night,  steamers  will  be  considered  meeting  head  and 
head  so  long  as  both  the  colored  lights  on  each  are  in  view  of  the  other. 

**  Second  situation.  —  Here  the  green  light  only  will  be  visible  to  each, 
the  screens  preventing  the  red  light  from  being  seen.  They  are  therefore 
passing  to  starboard,  which  is  rulable  in  this  situation,  each  pilot  having 
previously  signified  his  intention  by  two  blasts  of  the  steam  whistle." 

"Rule  II.  — When  steamers  are  approaching  each  other  in  an  oblique 
direction  (as  shown  in  diagram  of  the  fourth  situation),  they  shall  pass  to 
the  right  of  each  other,  as  if  meeting  head  and  head  or  nearly  so,  and  the 
signals  by  whistles  shall  be  given  and  answered  promptly  as  in  that  case 
specified.** 
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And  this  was  proven  to  be  the  usage  in  the  navigation  of 
the  Elizabeth  River,  aiid  known  to  the  master  of  the  Victory. 

These  vessels  were  approaching  each  other  in  such  direc- 
tions and  with  such  bearings  as  required  them  to  keep  to  the 
right.  The  distance  between  Craney  Island  Light  and  buoy 
No.  9  was  about  a  mile  and  one  eighth.  When  the  Plyrao- 
thian  was  at  buoy  No.  9  the  Victory  was  somewhat  to  the 
north  of  or  near  Craney  Island.  As  the  Plymothian  straight- 
ened down  the  channel,  opposite  buoy  9,  she  was  near  the 
eastern  side  and  heading  straight  down  the  channel  course 
N.  1  or  i  E.  She  was  obliged  to  swing,  on  leaving  the  pier, 
to  round  the  buoy,  but  had  steadied  down  as  she  passed  it. 
The  evidence  thoroughly  established  that  she  was  never  on 
the  westerly  side  of  the  channel.  We  think  the  District  Judge 
was  amply  justified  in  finding  as  he  did  that  the  Plymothian 
had  not,  "  in  coming  out  from  Lambert's  pier,  gone  over  to 
the  west  of  the  channel  near  to  red  buoy  No.  22 ;  and  had 
not,  after  doing  so,  recrossed  the  channel  to  reach  its  position 
near  buoy  9,  as  claimed  by  the  Victory's  counsel.  The  tide 
was  not  strong  enough  to  force  her  over  there,  and  it  would 
have  been  out  of  her  course  to  have  gone  there.  The  testi- 
mony is  conclusive  to  that  effect." 

The  Victory  when  in  the  neighborhood  of  Craney  Island 
was  either  in  mid-channel  or  to  the  westward  of  it,  and  on 
the  Plymothian's  port  bow.  The  Victory's  witnesses  ad- 
mitted starboarding  twice  for  different  schooners  and  hard- 
starboarding  just  before  the  collision ;  but  both  of  the  lower 
courts,  in  accordance  with  the  great  weight  of  evidence,  found 
that  the  Victory  was  not  prevented  by  other  vessels  in  the 
channel,  either  from  going  on  the  westerly  side  or  from  stay- 

*•  Rule  III.  —  If  when  steamers  are  approaching  each  other,  the  pilot  of 
either  vessel  fails  to  understand  tlie  course  or  intention  of  the  other, 
whether  from  signals  being  given  or  answered  erroneously,  or  from  other 
causes,  the  pilot  so  in  doubt  shall  immediately  signify  the  same  by  giving 
several  short  and  rapid  blasts  of  the  steam  whistle ;  and  if  the  vessels  shall 
have  approached  within  half  a  mile  of  each  other,  both  shall  be  immediately 
slowed  to  a  speed  barely  sufficient  for  steerage-way  until  the  proper  signals 
are  given,  answered  and  understood,  or  untU  the  vessels  shaU  have  passed 
each  other." 

VOL.  CLXvin— 27 
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ing  there,  while  the  testimony  of  the  Victory's  pilot  indicated 
that  his  object  in  heading  over  for  the  easterly  side  of  the 
channel  was  to  cut  oflf  some  of  the  distance  into  port  by  pass- 
ing close  to  buoys  Nos.  7  and  9. 

Moreover,  as  immediately  after  straightening  down  the 
Plymothian  ported  a  little  and  then  hard-ported,  even  if  the 
Victory  had  been  heading  at  a  gradual  angle  across  the  chan- 
nel all  the  way  from  Craney  Island,  the  vessels  would  have 
been  approaching  each  other  from  an  oblique  direction,  which 
would  have  brought  the  inspectors'  second  rule  into  play,  that 
vessels  so  situated  "  shall  pass  to  the  right  of  each  other  as  if 
head  and  head,  or  nearly  so." 

The  starboard-hand  rule  had  no  application.  Although 
when  the  Plymothian  started  from  the  pier  her  starboard  side 
must  necessarily  have  been  down  stream  as  she  turned,  the  vesr 
sels  were  never  starboard  to  starboard  after  she  had  rounded 
buoy  9  and  straightened  down  the  channel  and  the  Victory 
had  passed  Craney  Island  and  straightened  up  S.  i  W.  In- 
deed the  rule  applicable  when  two  vessels  "  are  crossing  so  as 
to  involve  risk  of  collision,"  that  "  the  vessel  which  has  the 
other  on  her  own  starboard  side  shall  keep  out  of  the  way,"  is 
ordinarily  inapplicable  to  vessels  coming  around  bends  in  chan- 
nels, which  may  at  times  bring  one  vessel  on  the  starboard  of 
the  other.  It  has  often  been  held  as  a  general  rule  of  naviga- 
tion that  vessels  approaching  each  other  in  narrow  channels, 
or  where  their  courses  diverge  as  much  as  one  and  one  half  or 
two  points,  are  bound  to  keep  to  port  and  pass  to  the  right, 
whatever  the  occasional  effect  of  the  sinuosities  of  the  channel. 
]!^ew  York  <&  Baltimore  Transportation  Co,  v.  Philadelphia 
<&  Savannah  Steam  Navigation  Co,j  22  How.  461 ;  Union 
Steamship  Co.  v.  If^ew  York  Steamship  Co,^  24  How.  307; 
The  Vanderhilt,  6  Wall,  225 ;  The  Johnson,  9  Wall.  146 ;  The 
John  L.  Hashrouck,  93  U.  S.  405 ;  The  Berkshire,  33  U.  S. 
App.  531,  540. 

It  is  interesting  to  note  that  Union  Steamship  Co.  v.  New 
York  Steamship  Co.  was  a  case  of  collision  in  the  channel  of 
the  Elizabeth  River,  where  the  steamship  Jamestown,  out- 
ward bound,  took  the  eastern  side  of  the  channel,  rounding 
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Lambert's  Point  near  the  buoy,  and  proceeded  on  her  course 
north  one  fourth  east.  She  was  struck  by  the  Pennsylvania, 
coming  up,  by  reason  of  the  Pennsylvania  putting  her  helm  to 
starboard  instead  of  keeping  her  proper  course,  or  porting 
when  it  became  known  that  the  Jamestown  was  approach- 
ing; and  it  was  held  that  the  Pennsylvania  was  solely  to 
blame. 

The  principle  was  embodied  in  Article  21  of  the  Interna- 
tional Kegulations  adopted  by  the  act  of  March  3,  1885,  c. 
354,  23  Stat.  438,  providing  that  "  in  narrow  channels  every 
steamship  shall,  when  it  is  safe  and  practicable,  keep  to  that 
side  of  the  fairway  or  mid-channel,  which  lies  on  the  star- 
board side  of  such  ship,"  which  is  Article  25  of  the  Regula- 
tions adopted  August  19,  1890,  c.  802,  26  Stat.  320,  and  put 
in  operation,  after  some  postponements  and  amendments,  in 
1897,  29  Stat.  885,  893;  and  of  the  act  of  June  7,  1897,  30 
Stat.  96,  c.  4. 

In  Tlie  PeUn^  (1897)  App.  Cas.  532,  Articles  21  and  22  of 
these  regulations  were  considered.  Article  21  is  given  above 
and  Article  22  reads  as  follows :  "  Where  by  the  above  rules 
one  of  two  ships  is  to  keep  out  of  the  way,  the  other  shall 
keep  her  course." 

That  was  an  appeal  from  the  decision  of  the  Supreme  Court 
for  China  and  Japan,  sitting  in  Admiralty,  in  which  the  steam- 
ship Normandie  was  alone  held  to  blame  for  a  collision  which 
took  place  between  her  and  the  steamship  Pekin  in  the  river 
Whangpoo  on  April  3,  1896.  The  case  was  thus  stated  by  Sir 
Francis  Jeune,  delivering  judgment  in  the  Privy  Council :  "At 
Pootung  Point  the  Whangpoo  makes  a  sharp  bend  towards 
the  south,  returning  indeed  on  its  course  at  something  more 
than  a  right  angle,  and  to  the  eastward  of  that  point  the 
stream  is  divided  by  a  line  of  buoys  into  two  navigable  chan- 
nels, the  northern  being  called  the  inside,  and  the  southern 
the  outside  channel.  The  westernmost  of  these  buoys  is 
known  as  the  Old  Dock  buoy.  The  Pekin  was  proceeding 
up  the  inside  channel,  along  the  line  of  buoys,  that  is  to  say 
on  the  starboard  side  of  that  channel,  and  the  Normandie  was 
coming  down  the  river  to  the  southward  of  mid-channel.    It 
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is  clear  that  when  near  the  Old  Dock  buoy  the  Pekin  ported, 
and  that  at  or  about  the  same  time  the  Normandie  star- 
boarded. The  Normandie  afterwards  endeavored  to  port,  but 
her  helm  failed  to  act  owing  to  what  is  termed  the  '  Chow 
Chow '  water,  which  is,  it  would  appear,  a  well-known  area  of 
eddies  or  whirlpools  off  Pootung  Point.  The  result  was  that 
a  collision  occurred  well  to  the  north  of  the  river,  and  some- 
what to  the  eastwards  of  Pootung  Point,  the  stem  of  the  Nor- 
mandie  striking  the  port  bow  of  the  Pekin. 

"  The  evidence  is  not  clear  as  to  the  whistles  given  by  the 
two  vessels.  The  learned  Chief  Justice  of  the  Supreme  Court 
has  found  that  'at  the  same  time  two  blasts  of  the  Nor- 
mandie's  whistle  were  blown  as  a  signal  to  the  Pekin,  those 
on  board  the  Pekin  simultaneously  blew  one  blast  of  her 
whistle.'  Those  on  the  Pekin  dispute  the  double  blast  of 
the  Normandie;  but  their  Lordships  think  that,  accepting 
as  they  do  the  above  finding  as  correct,  it  may  well  be  that 
one  of  the  two  whistles  of  the  Normandie  coincided  with  the 
one  whistle  of  the  Pekin,  and  so  those  on  the  Pekin  heard 
only  one  whistle  from  the  Normandie,  and  believed  that  only 
one  was  given." 

The  appeal  raised  the  question  of  the  conduct  of  both 
vessels.  The  Normandie  was  held  manifestly  in  fault  As 
to  the  conduct  of  the  Pekin  two  charges  were  insisted  on 
by  counsel,  and  after  setting  them  forth,  the  opinion  thus 
proceeded :  "  The  first  of  these  charges  raises  the  question, 
were  those  two  vessels  crossing  vessels  within  the  meaning 
of  art.  22  ?  and  also  the  further  question  whether  the  Pekin 
kept  her  course?  The  effect  of  art.  22  has  been  made  clear 
by  several  authorities.  The  cases  of  The  Velocity^  L.  R  3 
P.  C.  44;  The  Ranger,  L.  R.  4  P.  C.  519,  and  The  Oceana,  3 
P.  D.  60,  have  explained  and  illustrated  the  distinction  which 
exists  in  the  effect  of  this  rule  as  regards  vessels  navigating 
the  open  sea  and  those  passing  along  the  winding  channels 
of  rivers.  The  crossing  referred  to  in  art.  22  is  'crossing  so 
as  to  involve  risk  of  collision,'  and  it  is  obvious  that  while 
two  vessels  in  certain  positions  and  at  certain  distances  in 
regard  to  each  other  in  the  open  sea  may  be  crossing  so  as 
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to  involve  risk  of  collision,  it  would  be  completely  mistaken 
to  take  the  same  view  of  two  vessels  in  the  same  positions 
and  distances  in  the  reaches  of  a  winding  river.  The  reason, 
of  coui'se,  is  that  the  vessels  must  follow,  and  must  be  known 
to  intend  to  follow,  the  curves  of  the  river  bank.  But  vessels 
may,  no  doubt,  be  crossing  vessels  within  art.  22  in  a  river. 
It  depends  on  their  presumable  courses.  If  at  any  time  two 
vessels,  not  end  on,  are  seen,  keeping  the  courses  to  be  ex- 
pected with  regard  to  them  respectively,  to  be  likely  to  arrive 
at  the  same  point  at  or  nearly  at  the  same  moment,  they  are 
vessels  crossing  so  as  to  involve  risk  of  collision ;  but  they  are 
not  so  crossing  if  the  course  which  is  reasonably  to  be  at- 
tributed to  either  vessel  would  keep  her  clear  of  the  other. 
The  question,  therefore,  always  turns  on  the  reasonable  in- 
ference to  be  drawn  as  to  a  vessel's  future  course  from  her 
position  at  a  particular  moment,  and  this  greatly  depends  on 
the  nature  of  .the  locality  where  she  is  at  that  moment. 

"  Their  Lordships  have  restated  these  propositions  because 
they  appear  to  them  decisive  of  this  part  of  the  pi'esent  case. 
They  are  advised  by  their  assessors,  and  it  appears  to  them 
clear,  that,  having  regard  to  the  features  of  the  locality  at 
the  time  the  Pekin  ported  her  helm,  that  is  to  say  when  she 
was  near  the  Old  Dock  buoy,  the  vessels  were  not  crossing 
vessels  within  the  meaning  of  art.  22.  It  was  reasonable  for 
those  on  the  Pekin,  as,  without  fault  on  their  part,  they  did 
not  hear  the  double  blast  of  the  Normandie  before  they  took 
action  with  their  helm,  to  assume  that  the  Normandie  would 
take  the  outside  channel,  in  which  case  their  courses  would 
not  cross,  or  would  take  the  southern  side  of  the  inside  chan- 
nel, in  which  case  their  courses  would  indeed  cross,  but  not  so 
as  to  involve  risk  of  collision." 

We  ought  to  add  that,  in  the  case  before  us,  even  if  the 
steamers  had  been  so  far  on  the  starboard  of  each  other  as  to 
justify  the  pilots  in  considering  that  they  were  not  meeting 
"  head  and  head,"  or  nearly  so,  there  was  no  pretence  of  an 
agreement  to  go  starboard  to  starboard  under  Inspectors' 
Rule  I ;  nor  was  this  a  case  for  the  application  of  Rule  III. 

Testing  the  Victory's  conduct  by  settled  rules,  she  was 
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plainly  in  fault  for  not  keeping  to  the  right,  and  in  attempt- 
ing to  cross  the  Plymothian's  course,  and  her  speed  renders 
her  conduct  still  more  blameworthy.  It  does  not  seem  to  be 
controverted  that  at  the  time  of  leaving  the  light-house  ber 
speed  was  five  and  one  half  knots  through  the  water,  and 
there  was  a  tide  force  of  two  knots,  which  would  make  seven 
and  one  half  knots  over  the  ground.  The  Circuit  Court  of 
Appeals  found  that  from  Craney  Island  up  her  speed  through 
the  water  was  six  or  seven  miles  an  hour,  with  a  two-mile  tide 
assisting  her,  which  would  make  her  speed  over  the  bottom 
eight  or  nine  miles.  Certainly  she  must  be  held  to  have 
known  that  she  was  approaching  the  Plymothian  so  as  to 
involve  the  risk  of  collision,  and  should  have  slackened  her 
speed  under  rule  twenty-one,  and  have  stopped  and  reversed 
sooner  than  she  did,  when  she  was  informed  by  sight  and 
hearing  that  her  effort  to  crowd  the  Plymothian  oflf  her 
rightful  course  must  be  unsuccessful. 

If  she  could  not  port  and  keep  on  her  own  side,  she  should 
have  reversed  at  least  as  early  as  when  her  second  two-blast 
signal  was  blown  and  not  assented  to  by  the  Plymothian,  yet 
it  was  the  Plymothian  that  immediately  reversed  on  hearing 
that  signal  and  blew  three  danger  signals,  while  the  Victory 
did  not  blow  her  danger  signals  until  after  that,  and  mani- 
festly did  not  reverse  as  early  as  the  Plymothian.  At  the 
collision  the  Plymothian's  headway  had  been  stopped,  but  the 
Victory  had  such  headway  on,  that  she  threw  the  Plymo- 
thian's bows  around  to  starboard,  while  her  own  bows  cut 
through  the  Plymothian's  three  decks  and  stringer  plates  a  dis- 
tance of  at  least  fifteen  inches,  and  were  damaged  as  far  back 
as  three  feet. 

None  of  the  excuses  the  Victory  set  up  for  being  on  the 
wrong  side  of  the  channel  tended  to  palliate  her  guilt.  The 
only  time  at  which  the  Plymothian  could  have  been  on  the 
Victory's  starboard  bow  was  when  the  Victory  was  below 
Craney  Island,  and  she  was  bound  to  govern  herself  by  the 
bearings  of  the  vessels  as  they  \vere  after  she  straightened  up 
the  channel  course  from  the  Craney  Island  south,  and  then 
the  vessels  were  port  to  port.    The  Victory  met  a  few  steam- 
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ers,  but  her  captain  and  pilot  admitted  that  they  did  not  force 
the  Victory  out  of  her  course,  and  they  were  passed  near 
Craney  Island,  or  the  light-house,  or  far  below  the  place  of  col- 
lision. So  there  were  two  or  three  schooners  in  the  channel, 
but  both  the  courts  below  found  that  they  did  not  prevent 
the  Victory  from  doing  her  duty  by  porting  and  keeping  to  the 
right,  and  her  presence  near  them  at  all  was  attributable  to 
her  having  left  the  western  side  of  the  channel. 

We  need  not  elaborate  in  view  of  the  concurrence  of  the 
courts  below,  and  have  gone  so  far  into  the  evidence  on  this 
branch  of  the  case  because  it  illustrates  the  point  on  which 
those  courts  were  at  variance. 

As  between  these  vessels,  the  fault  of  the  Victory  being 
obvious  and  inexcusable,  the  evidence  to  establish  fault  on  the 
part  of  the  Plymothian  must  be  clear  and  convincing  in  order 
to  make  a  case  for  apportionment.  The  burden  of  proof  is 
upon  each  vessel  to  establish  fault  on  the  part  of  the  other. 

The  recognized  doctrine  is  thus  stated  by  Mr.  Justice 
Brown  in  The  Umbria^  166  U.  S.  404,  409  :  "Indeed,  so  gross 
was  the  fault  of  the  Umbria  in  this  connection  that  we  should 
unhesitatingly  apply  the  rule  laid  down  in  The  City  of  New 
York,  147  U.  S.  72,  85,  and  The  Ludvig  BoJherg,  157  U.  S. 
60,  71,  that  any  doubts  regarding  the  management  of  the 
other  vessel,  or  the  contribution  of  her  faults,  if  any,  to  the 
collision,  should  be  resolved  in  her  favor." 

"  Collision  "  was  an  exception  in  all  the  bills  of  lading,  and, 
laying  out  of  view  the  "  negligence "  and  "  flag "  clauses,  as 
the  damage  was  occasioned  by  collision  and  within  the  excep- 
tion, it  rested  upon  the  underwriters  in  this  case  to  defeat  the 
operation  of  the  exception,  by  proof  of  such  negligence  on  the 
part  of  the  Plymothian  as  would  justify  a  decree  against  her 
if  sued  alone.  Clark  v.  Barnwell,  12  How.  272,  280 ;  Trans- 
portation Co.  V.  Downer,  11  Wall.  129  ;  The  City  of  Hartford 
and  the  Unit,  97  U.  S.  323,  325;  The  Ludvig  HoVberg,  157 
U.  S.  60. 

Apparently  it  is  a  hardship  for  the  underwriters  on  the 
Plymothian's  cargo  to  be  compelled  to  bear  a  portion  of  their 
own  loss,  but  if  the  Plymothian  was  free  from  fault,  this  is 
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merely  the  result  of  the  Limitation  of  Liability  Acts,  the  value 
of  the  Victory  not  being  sufficient  to  pay  the  entire  damages 
sustained. 

The  Circuit  Court  of  Appeals  and  the  District  Court  arrived 
at  diflferent  conclusions  in  respect  of  the  Plymothian's  entire 
freedom  from  fault.  The  District  Court  held  that  the  Plymo- 
thiiin  was  without  blame,  while  the  Circuit  Court  of  Appeals 
was  of  opinion  that  she  was  not  wholly  blameless,  because  she 
kept  her  course  "without  taking  any  precaution  whatever 
until  too  late,  and  when  the  pending  collision  became  inevi- 
table." Whether  she  may  not  have  been  slightly  in  fault 
may  be  a  close  question.  This  is  often  so  when  subsequent 
knowledge  of  what  might  have  prevented  disaster  tends  to 
qualify  the  inquiry  as  to  the  prior  duty  to  avert  it.  But,  after 
all,  the  question  is,  as  pointed  out  by  Mr.  Justice  McLean  in 
Williamson  v.  Barrett^  13  How.  101,  whether  it  was  the  duty 
of  the  master,  in  the  exercise  of  due  care  and  caution  in  the 
management  of  his  vessel,  to  give  a  particular  order.  And  on 
a  careful  consideration  of  the  evidence,  we  think  that  the  Ply- 
mothian  was  not  bound  to  change  her  course,  or  to  stop  and 
reverse  earlier  than  she  did,  and  these  are  the  only  elements 
of  fault  imputed  to  her. 

Were  the  position  and  course  and  signals  of  the  Victory  such 
that  the  Plymothian  was  bound  to  change  her  course  or  to 
stop  and  reverse  sooner  than  she  did  ? 

The  Plymothian  in  passing  the  buoy  straightened  down 
the  channel  course  on  the  easterly  side.  The  only  change  she 
made  after  straightening  down  was  by  porting  her  helm, 
which  put  her  closer  to  the  easterly  edge  of  the  channel  at 
the  time  of  the  collision.  She  left  her  pier  at  four  o'clock  P.M., 
under  half  speed  until  she  rounded  the  buoy,  when  the  engines 
were  put  full  speed  ahead,  767  yards  from  the  point  of  collision. 
The  full  speed  of  the  Plymothian  was  seven  knots.  The  tide 
was  running  against  her  with  a  force  of  two  knots.  She  had 
her  engines  at  full  speed  against  the  tide  perhaps  five  minutes, 
and  both  the  courts  below  found  her  speed  over  the  ground 
was  about  four  miles  an  hour.  The  Victory  blew  two  double- 
blast  signals  and  a  three-blast  signal  before  the  collisioo. 
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The  evidence  of  her  crew  was  that  the  two-blast  signals  were 
sounded  within  a  half  a  minute  or  a  minute  of  each  other, 
when  the  steamer  was  half  way  between  Craney  Island  and 
buoy  No.  7,  and  that  the  three  blasts  followed  a  minute  or 
so  later.  The  Plymothian  heard  only  one  two-blast  signal 
and  the  three-blast  signal,  at  that  time,  as  appeared  from 
disinterested  evidence  on  both  sides.  None  of  these  inde- 
])endent  witnesses  heard  two  double-blasts  and  a  three-blast 
signal  from  the  Victory  in  short  succession.  All  of  them, 
who  saw  or  heard  the  first  two  blasts,  testified  that  that  signal 
was  blown  when  the  Victory  was  to  the  north  of  or  about 
Craney  Island.  And,  in  her  petition  for  limitation  of  liability, 
the  Victory  claimed  to  have  blown  that  signal  "soon  after 
passing  Craney  Island  Light,"  and  placed  the  Plymothian  at 
that  time  as  "  apparently  starting  down  the  river  from  opposite 
Lambert's  Point."  But  if  she  blew  two  blasts  twice,  where 
her  capUiin  and  pilot  said  she  did,  they  were  blown  close  to- 
gether. The  Plymothian's  evidence  showed  that  she  heai*d 
but  one,  and  if  the  Victory  blew  two  blasts  twice  within  such 
a  short  interval  as  she  claims,  it  would  seem  that  one  of  them 
overlapped  the  whistle  from  the  Plymothian,  or  it  may  be 
that  the  last  two  blasts  were  overlapped  by  the  Plymothian's 
danger  signal. 

The  evidence  largely  preponderates  that  only  one  signal  of 
two  blasts  and  the  signal  of  three  blasts  could  be  hep-rd  in 
the  neighborhood  of  the  Plymothian  at  the  time  the  Victory 
claims  she  repeated  the  two-blast  signal  and  followed  it  up 
with  three ;  and  we  think  that  the  conclusion  is  sustained  by 
the  weight  of  evidence  that  the  Victory's  first  two-blast  sig- 
nal was  blown  before  she  passed  Craney  Island,  when  the 
vessels  were  so  far  apart  that  the  Plymothian  would  not  have 
been  bound  to  stop  if  she  had  heard  or  seen  that  signal,  and 
as  there  were  at  least  two  river  steamboats  between  the 
vessels  at  the  time,  her  pilot  might  well  have  supposed  that 
the  Victory's  two  blasts  were  intended  for  one  of  them  rather 
than  for  him.  However,  the  Plymothian  did  not  see  or  hear 
that  signal  and  cannot  be  held  in  fault  as  contributing  to  the 
collision  because  she  failed  to  see  or  hear  what  would  not  have 
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been  followed  by  any  change  of  course ;  and  if  there  were 
two  two-blast  signals  within  a  half  a  minute,  then  it  is  fair  to 
conclude  on  the  evidence  that  one  of  them  was  overlapped  by 
the  whistle  of  the  Plymothian.  The  Plymothian  acted  im- 
mediately and  eflfectively  on  hearing  the  two-blast  signal  she 
did  hear  and  succeeded  in  stopping  her  headway,  and  this 
when  the  risk  of  collision  first  appeared,  which  was  when  the 
Victory  last  starboarded.  The  course  of  the  Victory  was,  we 
have  said,  along  mid-channel  or  to  the  west  of  it,  and  did  not 
involve  a  risk  of  collision  until  she  made  a  change  to  port 
under  a  starboard  helm,  just  before  sounding  the  two-blast 
signal  heard  by  the  Plymothian.  Her  witnesses  admit  that 
they  were  starting  straight  up  the  channel  after  passing 
Craney  Island  Light,  heading  S.  i  W.  The  channel  course 
below  Craney  Island,  as  shown  by  the  chart,  was  S.  by  E.,  and 
in  heading  S.  i  W.  her  helm  must  have  been  ported,  and  the 
vessels  were  port  to  port.  The  testimony  of  the  Plymothian's 
officers  and  crew  was  to  the  effect  that  the  Victory  was  on 
their  port  bow  all  the  way  up  from  below  Craney  Island  to 
the  point  where  she  changed  her  course  just  before  blowing  a 
two-blast  signal,  and  they  are  corroborated  by  independent 
and  disinterested  witnesses.  The  Victory's  witnesses  testified 
to  starboarding  for  two  or  three  schooners,  who  were  near 
the  point  of  collision,  and  this  would  account  for  her  sheer  to 
port,  as  observed  on  the  Plymothian,  when  she  took  her  pre- 
cautions for  safety.  Each  of  these  vessels  was  entitled  to 
presume  that  the  other  would  act  lawfully ;  would  keep  to  her 
own  side;  if  temporarily  crowded  out  of  her  course,  would 
return  to  it  as  soon  as  possible;  and  that  she  would  pursue 
the  customary  track  of  vessels  in  the  channel,  regulating  her 
action  so  as  to  avoid  danger.  The  Servia,  149  U.  S.  144 ;  The 
City  of  New  York,  147  U.  S.  72 ;  Belden  v.  Cha^e,  150  U.  S. 
074. 

The  rule  applicable  to  them  was  that  each  should  keep  to 
her  own  starboard  side  of  the  channel  So  long  as  the  vessels 
were  port  to  port,  the  Plymothian,  proceeding  at  moderate 
speed,  was  not  bound  to  stop  and  reverse  on  the  chance  that 
the  other  vessel  might  depart  from  the  rules  of  navigation. 
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Nor  would  the  Plymothian  necessarily  have  been  bound  to 
stop  and  reverse  at  once  if  she  had  heard  a  two-blast  signal 
from  the  Victory  at  the  time  when  the  Victory  claims  to  have 
blown  it.  That  was,  the  Victory  says,  half  way  between 
buoy  No.  7  and  Craney  Island,  which  would  be  six  hundred 
yards  from  the  buoy,  while  the  Plymothian  was  three  hun- 
dred yards  above  the  buoy,  which  would  make  the  distance 
between  the  vessels  nine  hundred  yards  or  a  half  a  mile,  as 
the  district  judge  found.  The  Plymothian  was  entitled  to 
rely  on  her  repeated  single  blast  to  correct  the  error  of  the 
Victory  until  it  was  made  apparent  by  a  further  cross  signal 
or  from  a  change  of  heading  that  she  was  persisting  in  her 
wrongful  course. 

The  case  of  The  Stephanotis  and  The  fforton,  cited  to  us 
from  the  Shipping  Gazette  and  Lloyd's  List,  of  July  26,  1894, 
was  similar  in  its  main  features  to  the  one  before  us.  The 
collision  occurred  on  the  river  Tyne.  On  the  part  of  the 
Stephanotis  it  appeared  that  she  was  bound  up  on  the  north 
side  of  the  channel,  at  a  moderate  speed,  in  a  snow  storm, 
when  the  Horton  was  observed  about  two  hundred  and  fifty 
yards  off,  also  on  the  north  side  of  the  river,  in  such  a  posi- 
tion as  to  make  it  impracticable  for  the  Stephanotis  to  pass 
up  between  the  Horton  and  the  buoys.  She  thereupon 
sounded  two  short  blasts  and  starboarded  her  helm,  afterwards 
repeating  the  signal.  A  short  blast  was  then  heard  from  the 
Horton,  which  was  seen  to  be  approaching  as  if  under  a  port 
helm.  The  Stephanotis  came  ahead,  helm  a-starboard,  her 
engines  going  full  speed  ahead,  as  the  only  means  of  avoiding 
a  collision.  The  case  for  the  Horton  was  that  she  was  keep- 
ing to  the  south  of  mid-channel,  going  down  the  river  at  the 
rate  of  about  four  knots.  The  Stephanotis  was  seen  coming 
up  the  river  half  a  mile  away,  bearing  right  ahead.  The 
Stephanotis  thereupon  blew  one  blast,  and  the  Horton  re- 
sponded with  one  blast,  and  then  ported  and  steadied  her 
helm.  When  the  vessels  were  in  a  position  to  clear  port  to 
port,  the  Stephanotis  blew  two  short  blasts,  and  the  Horton, 
after  replying  with  one  short  blast,  again  slightly  ported  her 
helm.    The  Stephanotis,  however,  blew  two  more  blasts,  and 
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as  she  was  then  seen  to  be  under  a  starboard  helm,  the  Hor- 
ton's  whistle  was  blown  a  short  blast,  and  her  engines  were 
set  full  speed  astern,  but  the  Stephanotis  struck  the  Horton, 
doing  her  great  damage. 

The  Master  of  the  Rolls,  Lord  Esher,  said  : 

"The  advice  which  we  have  received  from  the  gentlemen 
who  assist  us  is  precisely  that  which  struck  me  the  moment  I 
heard  the  circumstances  of  this  case.  The  advice  to  us  is  that 
there  was  time  and  distance  for  the  Stephanotis  to  have 
ported  after  the  Horton  blew  one  blast,  and  that  the  master 
of  the  Horton  might  reasonably  have  expected  that  he  would 
do  so.  When  the  master  or  pilot  of  the  Horton  heard  the 
first  two  whistles  which  were  the  beginning  of  the  otlier 
man's  starboarding,  and  when  at  that  moment  starboarding 
could  have  but  little  effect,  he  had  a  right  reasonably  to  sup- 
pose that  the  man  who  at  that  moment  was  starboarding  his 
helm,  or  was  beginning  to  do  so,  seeing  him  there,  and  being 
told  by  him  that  he  was  porting,  would  have  ample  time  and 
distance,  if  he  did  not  choose  to  persist  in  starboarding,  to 
have  put  his  helm  to  port,  or  to  have  ceased  starboarding,  and 
then  they  would  have  gone  clear.  But  he  persisted  in  star- 
boarding. Then  comes  the  question,  ought  the  pilot  or  cap- 
tain of  the  Horton  to  have  stopped  or  reversed,  or  stopped 
even,  at  that  moment  when  the  other  was  beginning  to  star- 
board? The  answer  is  that  his  beginning  to  starboard  could 
hardly  have  been  for  the  Horton,  but  must  have  been  for 
some  other  reason,  and  that  the  master  and  pilot  of  the  Hor- 
ton might  reasonably  have  supposed  that  when,  if  anybody 
had  looked,  they  must  have  seen  the  Horton,  and  must  have 
known  that  the  Horton  was  porting  —  they  had  a  right  to 
suppose  that  the  Stephanotis  would  stop  starboarding  imme- 
diately, and  would  have  ported  her  helm.  If  so  it  was  not 
unreasonable  and  unseamanlike,  I  think,  for  the  Horton  to 
keep  on  as  she  did.  By  the  time  that  two  ship's  lengths  were 
passed  over  by  the  two  vessels  approaching  each  other  —  that 
is,  the  time  of  the  second  blast  —  the  collision  was  inevitable. 
It  seems  to  me  that  the  judgment  of  the  President,  and  the 
advice  of  his  Trinity  Masters,  was  too  severe.    It  was  requir 
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ing  men  to  do  what  no  man  ought  to  be  expected  to  do  under 
Buch  strange  circumstances.  Therefore,  with  great  deference, 
I  disagree  with  the  severity  of  their  sentence,  and  think  the 
Stephanotis  ought  to  be  held  solely  to  blame." 

Similar  views  were  expressed  by  Judge  Brown  of  the 
Southern  District  of  New  York  in  The  Florence^  68  Fed. 
Eep.  940. 

In  respect  of  both  these  vessels,  the  captain  was  acting  as 
lookout  on  the  bridge,  but  there  was  no  lookout  stationed  on 
the  bows.  Can  it  be  said  that  the  absence  of  such  a  lookout 
on  the  Plymothian  contributed  to  the  injury?  Her  captain, 
pilot  and  third  officer  were  all  on  the  bridge  and  the  view 
was  clear  and  unobstructed.  Would  a  lookout  on  the  bows 
have  heard  or  seen  more  than  they  did?  The  bearing  of  this 
inquiry  is,  of  course,  on  the  failure  of  the  Plymothian  to 
detect  the  first  alleged  two-blast  signal  blown  by  the  Victory. 
We  have  already  indicated  that  the  evidence  is  to  our  minds 
satisfactory  that  that  two-blast  signal  was  blown  when  the 
Victory  was  below  Craney  Island  Light  House.  If  so,  the 
vessels  were  a  mile  and  one  eighth  apart  and  the  Victory  was 
on  the  Plymothian's  port  bow.  The  Plymothian  blew  three 
single-blast  signals  after  that  time,  and  neither  of  them  was 
dissented  from  by  the  Victory  until  the  last  one,  and  the  proper 
manoeuvres  to  avoid  the  risk  then  created  were  promptly  taken. 
But,  if  it  were  assumed  that  the  first  two-blast  signal  was  blown 
when  the  Victory  was  half  way  between  Craney  Island  and 
buoy  No.  7,  the  vessels  were  still  half  a  mile  apart,  with  room 
to  correct  the  proposed  erroneous  course.  And  if  the  Victory 
blew  her  second  two-blast  signal  inside  of  a  half  minute  after 
the  first,  as  her  witnesses  testified,  and  the  Plymothian  upon 
hearing  one  of  the  two  immediately  acted  on  it,  the  failure  to 
hear  the  other  cannot  be  considered  a  fault  under  the  circum- 
stances. 

We  are  of  opinion  that  the  Plymothian  was  on  her  proper 
course;  that  she  was  not  bound  to  anticipate  the  conduct  of 
the  Victory ;  and  that  she  took  all  proper  precautions  as  soon 
as  chargeable  with  notice  of  risk  of  collision.  The  result  is 
that  we  agree  with  the  District  Court  in  the  conclusion  that 
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the  Victory  was  wholly  to  blame  and  that  the  Plymothian 

was  free  from  fault. 

Decree  of  the  Circuit  Court  of  AppeaU  reversed^  the  co^U 
of  that  court  to  he  equaUy  divided  between  the  ovmers  of 
the  Victory  and  the  underwriters ;  decree  of  the  District 
Court  affirmed;  costs  in  this  court  for  preparing  and 
printing  the  record  to  be  paid  by  the  ovmers  of  the  Vic- 
tory ^  all  other  costs  in  this  court  to  be  divided  eqtudly 
between  the  owners  of  tlte  Victory  and  the  underwriters. 


MUSE  V.  AKLINGTON  HOTEL  COMPANY. 

EBROB    TO    THE   OIBOUIT    COURT  OF   THE    UNITED    STATES    FOB   THE 
EASTERN   DISTRICT   OF   ARKANSAS. 

No.  fi0.    Argued  October  26,  27, 1897.  —  Decided  December  6, 1897. 

A  case  may  be  said  to  involve  the  construction  or  application  of  the  Consti- 
tntion  of  the  United  States  when  a  title,  right,  privilege  or  immunity 
is  claimed  under  that  instrument ;  but  a  definite  issue  in  respect  to  the 
possession  of  the  right  must  be  distinctly  deducible  from  the  record, 
before  the  judgment  of  the  court  below  can  be  revised  on  the  ground  of 
error  in  the  disposal  of  such  a  claim  by  its  decision. 

The  same  rule  being  applicable  in  respect  of  the  validity  or  construction  of 
a  treaty,  some  right,  title,  privilege  or  immunity,  dependent  on  the  treaty, 
must  be  so  set  up  or  claimed  as  to  require  the  Circuit  Court  to  pass  on  the 
question  of  validity  or  construction  in  disposing  of  the  right  asserted. 

In  respect  of  the  plaintiflf's  case  as  stated  in  their  complaint,  the  Circait 
Court  decided  no  question  as  to  the  application  or  construction  of  the 
Constitution,  or  the  validity  or  construction  of  the  treaty,  and  this 
court  is  without  jurisdiction  to  review  the  action  of  that  court. 

Motion  to  dismiss  or  affirm. 

Margaret  A.  Muse  and  others  filed  their  original  complaint 
in  ejectment  against  the  Arlington  Hotel  Company,  July  25, 
1894,  in  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas,  to  which  defendant  demurred.  Pending 
the  demurrer,  plaintiffs  filed  an  amended  complaint,  in  which 
they  averred  that  defendant  was  "a  corporation  organized 
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under  the  laws  of  the  State  of  Arkansas  and  doing  business 
at  the  city  of  Hot  Springs  in  that  State";  and  that  plain- 
tiflfs,  except  "Alice  F.  South,  who  is  a  citizen  and  resident  of 
Coahuila,  Mexico,"  were  all  citizens  and  residents  of  the  United 
States,  some  of  Louisiana,  some  of  Texas,  some  of  Mississippi, 
and  one  of  Illinois. 

That  they  are  the  only  heirs  at  law  of  Don  Juan  Filhiol, 
who  died  intestate,  a  citizen  of  Louisiana,  in  1821 ;  and  that 
they  are  the  owners  in  fee  simple  of  a  league  of  land  described 
in  the  complaint. 

Plaintiffs  alleged  that  Filhiol  was  born  in  France  in  1740 ; 
that  he  left  that  country  in  1763,  going  to  San  Domingo,  and 
thence  to  Philadelphia  in  1779,  and  finally  arrived  in  New 
Orleans  in  May  of  that  year,  where  he  joined  the  volunteers 
in  the  war  between  Spain  and  England ;  that  in  1783  he  was 
appointed  by  the  King  of  Spain  captain  of  the  army  and  com- 
mandant of  the  militia  and  assigned  to  duty  at  the  post  of 
Ouachita  in  Louisiana,  under  instructions  from*  Don  Estevan 
Miro,  the  governor  general  of  that  province. 

That,  on  December  12,  1787,  Filhiol  memorialized  the  gov- 
ernor of  Louisiana  and  West  Florida  for  a  grant  of  land, 
whereon  the  governor  ordered  a  survey  of  the  land  applied 
for,  and  that  before  February  22,  1788,  Don  Carlos  Trudeau, 
the  then  surveyor  general  of  Louisiana,  made  a  survey  in 
accordance  with  the  law  as  it  then  existed,  and  made  a  report 
thereof,  with  figurative  plan,  and  proems  verbal  in  due  form, 
in  and  by  which  the  land  was  described;  that  the  survey, 
figurative  plan  and  proems  verbal  have  been  lost  or  destroyed, 
and  plaintiffs  could  not  produce  them,  but  they  alleged  that 
on  February  22,  1788,  Miro,  as  governor,  made  and  delivered 
to  Filhiol  a  grant  for  a  certain  league  of  land,  the  description 
of  which  was  set  forth  in  the  complaint ;  that  the  grant  was 
made  while  Filhiol  was  acting  as  commandant  of  the  post  of 
Ouachita,  as  a  reward  for  his  civil  and  military  services  in  his 
position  as  commandant ;  and  that  Miro,  as  governor,  was  by 
the  Spanish  colonial  laws  vested  with  power  to  make  grants 
of  land  and  to  convey  by  such  grants  the  absolute  fee  simple 
to  the  lands  granted. 


Digitized  by 


Google 


432  OCTOBER  TERM,  1897. 

Statement  of  the  Case. 

Plaintiffs  farther  averred  that  the  land  granted  by  Miro  to 
Filhiol  consisted  of  a  certain  one  square  league  with  the  hot 
springs  at  the  city  of  Hot  Springs  as  its  centre,  the  descrip- 
tion, metes  and  bounds  of  which  league  were  more  accurately 
described  in  the  survey,  figurative  plan  and  proc^  verbal; 
and,  setting  forth  a  translation  of  the  grant,  plaintiffs  stated 
that  after  the  delivery  of  the  grant  to  Filhiol,  December  6, 
1788,  Trudeau,  who  was  then  public  and  private  surveyor  of 
Louisiana,  made  and  delivered  to  Filhiol  a  certificate  of  meas- 
urement of  the  land,  a  translation  of  which  was  also  given; 
that  the  making  and  delivery  of  this  certificate  was  a  delivery 
of  the  judicial  possession  of  the  land,  and  had  the  force  and 
effect  of  segregating  it  from  the  public  domain,  and  that  the 
grant  vested  full  and  complete  title  in  the  grantee. 

It  was  further  alleged  that  Filhiol  sold  and  conveyed  the 
land,  November  25,  1803,  to  his  son  in  law,  Bourgeat,  passing 
the  deed  before  the  military  and  civil  commandant  of  Oua- 
chita, the  deed  being  witnessed  by  two  witnesses,  who  signed 
the  act  in  the  presence  of  two  others,  and  a  copy  of  which 
was  set  out ;  that  the  deed  was  immediately  reported  to  the 
proper  office  of  Louisiana  and  was  afterwards  duly  recorded; 
that  Bourgeat  retroceded  the  same  lands  to  Filhiol  by  deed 
passed  before  the  judge  of  the  parish  of  Pointe  Coupee,  July 
17, 1806;  that  this  deed  (a  copy  of  which  was  given)  was  duly 
filed  and  recorded ;  and  that  Filhiol  never  thereafter  parted 
with  his  title  to  the  land.  And  plaintiffs  alleged  that  when 
these  deeds  were  made,  the  Spanish  colonial  law  forbade  any 
public  officer  having  authority  to  receive  acknowledgments 
and  pass  deeds  for  the  conveyance  of  lands,  to  pass  such  deeds 
or  receive  acknowledgments  thereof,  unless  they  knew  that 
the  vendor  had  title  to  the  lands  proposed  to  be  sold. 

Plaintiffs  also  averred  that  in  1819,  Filhiol  leased  the  Hot 
Springs  to  one  Dr.  Wilson  for  five  years;  that  shortly  there- 
after, in  1821,  Filhiol  died;  and  that  ever  since  his  death, 
plaintiffs  had  always  urged  their  title  to  the  property,  and 
employed  agents  and  attorneys  to  do  so  for  them,  and  that 
<luring  a  large  part  of  this  time  they  had  been  embarrassed 
by  the  want  of  the  original  grant,  which  had  been  mislaid; 


Digitized  by 


Google 


MUSE  V,   ARLINGTON  HOTEL  COMPANY.        433 
Statement  of  the  Case. 

that  often  and  repeated  searches  were  made  by  plaintiffs  for 
it  bat  without  success,  but  that  lately,  in  1883,  the  grant  had 
been  found. 

The  complaint  continued :  '^  Said  plaintiffs  state  that  they 
claim  title  to  said  league  of  land  so  granted  by  said  Estevan 
Miro,  as  governor  of  said  province,  to  the  said  Juan  Filhiol, 
as  the  heirs  at  law  of  said  Juan  Filhiol,  and  they  state  that 
they  will  rely  upon  the  following  written  evidences  of  their 
title  for  the  maintenance  of  this  action : 

"  First.  On  the  grant  madeby  Don  Estevan  Miro,  as  gov- 
ernor of  the  province  of  Louisiana,  on  February  22d,  1788,  to 
Don  Juan  Filhiol,  a  translation  of  which  grant  is  filed  here- 
with, marked  '  Exhibit  A,'  and  made  part  hereof. 

*' Second.  On  the  certificate  of  measurement  or  survey 
made  by  Carlos  Trudeau,  surveyor  of  the  province  of  Louisi- 
ana, on  December  6, 1788,  and  delivered  by  him  on  that  date 
to  Don  Juan  Filhiol,  a  translation  of  which,  marked  *  Exhibit 
B,*  is  filed  herewith  and  made  part  hereof. 

"  Third.  On  the  deed  of  said  land  made  by  Don  Juan  Fil- 
hiol to  Narcisso  Bourgeat  on  November  25, 1803,  a  translation 
of  which  is  herewith  filed,  marked  '  Exhibit  C,'  and  made  part 
hereof. 

"Fourth.  On  the  deed  or  retrocession  of  said  land  made  by 
Narcisso  Bourgeat  to  Don  Juan  Filhiol  on  the  17th  of  July, 
1806,  a  translation  of  which  deed  of  retrocession  is  herewith 
filed,  marked  ^  Exhibit  D,'  and  made  part  hereof. 

"Fifth.  On  the  3d  article  of  the  treaty  between  the 
United  States  of  America  and  the  French  Republic  of  April 
30,  1803,  which  was  ratified  on  the  21st  of  October,  1803. 

"  Sixth.  On  the  Fifth  Amendment  to  the  Constitution  of 
the  United  States." 

And  plaintiffs  then  alleged  that  defendant  was  in  the  un- 
lawful possession  of  part  of  the  land,  "which  portion  is 
included  in  the  Hot  Springs  Mountain  reservation,  in  the  city 
of  Hot  Springs,  county  of  Garland,  State  of  Arkansas,  the 
boundary  lines  of  which  reservation  were  established  by  the 
Hot  Springs  Commission  by  public  surveys  in  pursuance  of 
the  laws  of  the  United  States ; "  and  this  was  followed  by  a 
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Plaintififs  charged  that  defendant  had  been  in  such  unlawful 
possession  since  the  third  day  of  March,  1892,  during  all  of 
which  time  plaintijQfs  had  title  to  and  the  right  of  possession 
of  said  land ;  and  alleged  that  by  reason  of  such  wrongful 
possession  they  had  been  damaged  in  the  sum  of  twenty 
thousand  dollars ;  and  prayed  judgment  for  possession  and 
damages.  To  this  amended  complaint  defendant  demurred, 
and  also  filed  an  answer  and  exceptions. 

The  Circuit  Court  sustained  the  demurrer  and  exceptions, 
and  entered  judgment  dismissing  the  complaint  with  costs, 
whereupon  this  writ  of  error  was  sued  out  directly  to  that 
court. 

The  Circuit  Court,  Williams,  J.,  held,  68  Fed.  Rep.  637, 
that  the  alleged  granting  papers  were  ineflfectual  to  perfect 
title,  because  there  was  no  showing  that  the  acts  required  by 
law  to  be  performed,  to  wit,  the  making  of  an  actual  survey 
on  the  ground ;  the  certification  and  approval  of  the  same ; 
and  the  delivery  of  possession,  had  ever  been  performed ;  that 
the  claim  was  barred  under  the  act  of  Congress  of  May  36, 
1824,  c.  173,  4  Stat.  52,  entitled  an  act  "enabling  the  claim- 
ants to  lands  within  the  limits  of  the  State  of  Missouri  and 
Territory  of  Arkansas  to  institute  proceedings  to  try  the 
validity  of  their  claims,"  and  by  the  act  of  Congress  known 
as  the  Hot  Springs  Act  of  June  11, 1870,  c.  126,  16  Stat.  149; 
that  the  claim,  if  originally  valid,  must  be  considered  as  hav- 
ing been  abandoned  ;  and  that  plaintiffs  were  estopped  from 
claiming  title  to  the  land  under  the  facts  disclosed. 

Mr,  John  O.  Carlisle  for  plaintiffs  in  error.  Mr.  Logan 
Carlisle  was  on  his  brief. 

Mr.  G.  B.  Rose  for  defendant  in  error.  Mr.  U.  M.  Rose 
was  on  his  brief. 

Mb.  Chief  Justice  Fuller,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 
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Writs  of  error  may  be  sued  out  directly  from  this  court  to 
the  Circuit  Courts  in  cases,  among  others,  in  which  the  con- 
struction or  application  of  the  Constitution  of  the  United 
States  is  involved ;  or  in  which  the  validity  or  construction  of 
any  treaty  made  under  the  authority  of  the  United  States  is 
drawn  in  question.  Act  of  March  3,  1891,  c.  517,  §  5,  26  Stat. 
826.  If  this  case  does  not  fall  within  one  or  both  of  these 
classes,  this  writ  of  error  cannot  be  maintained. 

As  ruled  in  Ansbro  v.  United  States,  159  U.  S.  695,  697, 
"a  case  may  be  said  to  involve  the  construction  or  application 
of  the  Constitution  of  the  United  States  when  a  title,  right, 
privilege  or  immunity  is  claimed  under  that  instrument,  but 
A  definite  issue  in  respect  to  the  possession  of  the  right  must 
be  distinctly  deducible  from  the  record  before  the  judgment 
of  the  court  below  can  be  revised  on  the  ground  of  error  in 
the  disposal  of  such  a  claim  by  its  decision.''  Green  v.  ComeUy 
163  U.  S.  75,  78. 

The  same  rule  is  applicable  in  respect  of  the  validity  or  con- 
struction of  a  treaty.  Some  right,  title,  privilege  or  immunity 
dependent  on  the  treaty  must  be  so  set  up  or  claimed  as  to 
require  the  Circuit  Court  to  pass  on  the  question  of  validity 
or  construction  in  disposing  of  the  right  asserted.  Borgmeyer 
V.  Idler,  159  U.  S.  408. 

The  general  doctrine  has  been  frequently  announced  in 
cases  involving  the  jurisdiction  of  this  court  under  the  twenty- 
fifth  section  of  the  Judiciary  Act  of  September  24,  1789 ; 
section  709  of  the  Revised  Statutes ;  and  acts  relating  to  the 
revision  of  judgments  of  the  Supreme  Court  and  Court  of 
Appeals  of  the  District  of  Columbia  and  the  Supreme  Courts 
of  the  Territories,  as  well  as  in  cases  involving  the  jurisdiction 
of  the  Circuit  Courts.  Baltimore  cfe  Potomac  Railroad  v. 
Hopkins,  130  U.  S.  210,  and  cases  cited ;  United  States  v. 
Lynchy  137  U.  S.  280 ;  South  Carolina  v.  Seymour^  153  U.  S. 
353;  New  Orleans  y,  Benjamin^  153  U.  S.  411;  Linford  v. 
EHison^  155  U.  S.  503;  Durham  v.  Seymour,  161  U.  S.  235; 
Hanford  v.  Davies^  163  U.  S.  273 ;  Oxley  Stave  Company  v. 
Butler  County,  166  U.  S.  648. 

The  amended  complaint  stated  that  plaintiffs  would  "  rely 
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upon  the  following  written  evidences  of  their  title  for  the 
maintenance  of  this  action,"  and  enumerated,  among  them, 
"the  3d  article  of  the  treaty  between  the  United  States  of 
America  and  the  French  Republic  of  April  30,  1803,  which 
was  ratified  on  the  21st  of  October,  1803,"  8  Stat.  200 ;  and 
"the  Fifth  Amendment  to  the  Constitution  of  the  United 
States;"  but  nowhere  was  any  right,  title,  privilege  or  im- 
munity asserted  to  be  derived  from  either  Constitution  or 
treaty.  There  was  nothing  to  indicate  in  what  way,  if  any, 
the  cause  of  action  was  claimed  to  arise  from  either. 

The  Fifth  Amendment  prohibits  the  deprivation  of  property 
without  due  process  of  law,  and  the  taking  of  private  property 
for  public  use  without  compensation.  The  treaty  of  cession, 
Public  Treaties,  332,  provided  for  the  protection  of  the  in- 
habitants of  the  territory  ceded  in  the  enjoyment  of  their 
property.  But  neither  amendment  nor  treaty  gave  what 
was  not  already  possessed. 

The  jurisdiction  of  the  Circuit  Court  was  invoked  on  the 
ground  of  diverse  citizenship  and  not  on  the  ground  that 
the  case  arose  "  under  the  Constitution  or  laws  of  the  United 
States,  or  treaties  made,  or  which  shall  be  made  under  their 
authority."  Act  of  August  13, 1888,  c.  866,  §  1;  25  Stat.  433. 
And  it  is  settled  that  in  order  to  give  the  Circuit  Court  ju- 
risdiction of  a  case  as  so  arising,  that  it  does  so  arise  must 
appear  from  the  plaintiflTs  own  statement  of  his  claim.  Colo- 
rado Central  Mining  Co.  v.  Turck,  150  U.  S.  138;  Press  Pub- 
lishing Co,  V.  Monroe^  164  U.  S.  105. 

If  this  case  had  been  taken  to  the  Circuit  Court  of  Appeals, 
the  decision  of  that  court  would  have  been  final  under  the 
sixth  section  of  the  statute,  and  it  might  well  be  concluded 
that  therefore  the  writ  of  error  would  not  lie  under  the  fifth 
section. 

In  respect  of  plaintiffs'  case  as  stated  in  their  complaint, 
the  Circuit  Court  decided  no  question  as  to  the  application 
or  construction  of  the  Constitution  or  the  validity  or  con- 
struction of  the  treaty. 

The  ground,  among  other  grounds,  in  defeat  of  plaintiffs' 
action,  that  the  claim  was  barred  by  the  act  of  June  11, 1870, 
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was  indeed  sustained,  but  that  was  as  matter  of  construction, 
and  the  constitutionality  of  the  act  if  held  to  apply  to  the 
claim,  rather  than  to  the  amenability  of  the  United  States 
to  suit,  was  not  considered ;  nor  does  it  appear  that  the  judg- 
ment of  the  Circuit  Court  was  invoked  upon  it.  In  this  court 
it  was  contended  for  plaintiflfs  in  error  that  the  act  was  an 
enabling  act  authorizing  suits  to  be  brought  against  the  United 
States,  which  otherwise  could  not  have  been  maintained ;  that 
the  limitation  oporated  on  the  jurisdiction  and  not  on  the  right; 
and  that  to  bar  title  if  suit  were  not  brought  within  ninety 
days  was  so  unreasonable  that  the  intention  to  do  so  could 
not  be  imputed  to  Congress.  These  forcible  suggestions 
would  undoubtedly  have  been  accorded  due  weight  by  the 
Circuit  Court  of  Appeals,  but  we  are  unable  to  deal  with 
them  on  this  writ. 

The  Circuit  Court  also  held  that  plaintiflfs'  title  failed  be- 
cause of  non-compliance  with  the  Spanish  law.  It  was  not 
pretended  that  the  treaty,  the  validity  of  which  was  con- 
fessedly not  in  dispute,  could  be  so  construed  as  to  compel 
judicial  recognition  of  unconsummated  claims,  and  it  was  for 
the  Circuit  Court  to  determine  into  what  category  the  alleged 
grant  fell.  In  doing  so,  the  construction  of  the  treaty  was 
not  drawn  in  question  in  any  manner. 

Writ  of  error  dismissed, 

Mb.  JufirnoB  Hablan  and  Mb.  Justice  WnrrB  dissented. 


THE  RESOLUTE,  DOWSETT,  Libellant. 
THE  RESOLUTE,  WILSON,  Libellant. 

APPEALS  FBOM  THE  DISTBIOT  OOITET  OP  THE  DISTBIOT  OF  OBEOON. 

No8. 186, 186.    Sabmitted  November  13, 1897. —Decided  December  6,  1897. 

A  District  Court  of  the  United  States  has  jnrisdlctlon  of  a  libel  of  a  vessel 
for  seamen's  wages,  which  accrued  while  the  vessel  was  in  the  custody 
of  a  receiver  appointed  by  a  state  court  upon  the  foreclosure  of  a  mort- 
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gage  upon  the  property  of  a  railroad  company,  owner  of  the  vessel,  the 
vessel  having  been  sold  and  passed  into  the  purchaser's  hands,  and  the 
receiver  discharged  when  the  warrant  of  arrest  was  served. 
The  remedy  against  the  decree  of  the  District  Court  was  an  appeal  to  the 
Circuit  Court  of  Appeals. 

No.  135  was  an  appeal  from  the  District  Court  for  the  Dis- 
trict of  Oregon,  awarding  to  the  libellant,  George  Dowsett, 
the  sum  of  $825.50  due  to  him  individually,  and  the  further 
sum  of  $358.02  due  to  him  as  the  assignee  pf  one  Tellefson, 
for  wages  as  seamen  upon  the  tug  Resolute.  The  tug  was 
engaged  in  the  business  of  towing  vessels  and  barges  on  and 
over  the  bar  between  Yaquina  Bay  and  the  Pacific  Ocean,  and 
the  waters  tributary  thereto,  within  the  District  of  Oregon. 

The  libel,  which  was  filed  on  April  26,  1894,  was  in  the 
ordinary  form  of  a  libel  for  seamen's  wages,  except  that  it 
alleged  that  the  vessel  was  at  that  time  in  the  hands  of  a 
receiver  of  a  Circuit  Court  for  the  State  of  Oregon.  Upon 
application  being  made  for  a  warrant  for  arrest,  it  was  re- 
fused upon  the  ground  that  the  tug  was  within  the  custody 
of  a  receiver  of  a  state  court.  Subsequently,  and  on  February 
25,  1895,  upon  affidavit  that  the  receiver  had  been  discharged 
and  the  property  sold,  the  order  denying  the  warrant  of  arrest 
and  directing  that  the  libel  remain  in  abeyance  until  the  tug 
should  be  discharged  from  the  custody  of  the  state  court,  was 
vacated,  and  a  warrant  of  arrest  ordered  to  issue.  The  tug 
having  been  released  upon  bond  given,  the  libel  was  there- 
upon amended  by  alleging  that  while  the  said  services  wei^ 
being  rendered  the  steam  tug  was  in  charge  of  a  receiver 
appointed  by  the  Circuit  Court  of  the  State  of  Oregon,  and 
that  she  had  since  been  sold  to  parties  having  notice  of  libel- 
lant's  claim  and  had  been  discharged  from  such  receivership. 
Exceptions  were  thereupon  filed  to  the  libel  upon  the  ground 
that  it  showed  that  when  the  services  were  rendered,  the 
steam  tug  was  in  charge  of,  and  operated  by,  a  receiver  of 
the  Oregon  and  Pacific  Railroad  Company,  a  corporation,  the 
owner  of  said  steam  tug;  and  that  no  maritime  or  other  lien 
had  arisen  by  reason  of  such  employment,  or  by  the  rendi- 
tion of  such  services ;  and  also  that  the  court  had  no  juris- 
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diction  in  the  premis^s.  Upon  a  hearing  before  the  court, 
these  exceptions  were  overruled  and  leave  given  to  answer 
the  amended  libel. 

Claimants  having  elected  not  to  answer  the  libel,  their 
default  was  entered,  and  a  final  decree  awarded  in  favor  of 
the  libellant  in  the  amount  claimed  by  him ;  whereupon  the 
claimants  prayed  an  appeal  to  this  court;  and  the  District 
Court  certified  that  "the  only  question  arising  upon  said 
appeal  is  the  question  as  to  whether  or  not,  under  the  facts 
stated  in  the  amended  libel  and  the  exceptions  thereto,  this 
court  acquired  or  had  jurisdiction  to  pronounce  the  said 
decree."  A  motion  was  made  to  dismiss  the  appeal  for  want 
of  jurisdiction. 

Mr.  Z.  B,  Cox,  Mr.  W.  W.  Cotton,  Mr.  Thomas  O'Day 
and  Mr.  C.  F.  Lord  for  the  motion  to  dismiss ;  and  for  the 
respondents. 

Mr.  William  T.  Mui/r  and  Mr.  John  W.  WhaUey  opposing, 
and  for  the  claimants. 

Mb.  Justice  Brown,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  sole  question  presented  by  the  record  in  this  case  is 
whether  the  court  was  correct  in  assuming  jurisdiction  of  a 
libel  for  seamen's  wages,  which  accrued  while  the  vessel  was 
in  the  custody  of  a  receiver,  appointed  by  a  state  court,  upon 
the  foreclosure  of  a  mortgage  upon  the  property  of  the  Oregon 
and  Pacific  Eailroad  Company,  owner  of  the  tug. 

Jurisdiction  is  the  power  to  adjudicate  a  case  upon  the  merits, 
and  dispose  of  it  as  justice  may  require.  As  applied  to  a  suit 
in  rem  for  the  breach  of  a  maritime  contract,  it  presupposes, 
first,  that  the  contract  sued  upon  is  a  maritime  contract ;  and, 
second,  that  the  property  proceeded  against  is  within  the  law- 
ful custody  of  the  court.  These  are  the  only  requirements 
necessary  to  give  jurisdiction.  Proper  cognizance  of  the  parties 
and  subject-matter  being  conceded,  all  other  matters  belong 
to  the  merits. 
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The  contention  of  libellant  is  that,  as  a  maritime  lien  is  the 
sole  foundation  of  a  proceeding  in  rem^  such  facts  must  be 
averred  as  to  show  that  a  lien  arose  in  the  particular  case ;  or, 
at  least,  that  if  the  libel  shows  that  a  lien  could  not  have 
existed,  it  should  be  dismissed  for  want  of  jurisdiction.  The 
averment  relied  upon  in  this  libel  is  that  the  vessel  was  at  the 
time  the  services  were  rendered  in  the  hands  of  a  receiver  ap- 
pointed by  a  state  court.  This  fact,  however,  is  not  absolutely 
inconsistent  with  a  lien  in  rem  for  seamen's  wages.  Paxson 
V.  Cunningham^  63  Fed.  Rep.  132.  It  may  have  been  expressly 
bargained  for  by  the  receiver,  it  may  be  implied  from  the 
peculiar  circumstances  under  which  the  services  were  ren- 
dered, or  it  might  be  held  to  have  arisen  from  the  peremptory 
language  of  the  statute,  Rev.  Stat.  §  4535,  that  '^  no  seaman 
shall,  by  any  agreement  other  than  is  provided  by  this  title, 
forfeit  his  lien  upon  the  ship,  or  be  deprived  of  any  remedy 
for  the  recovery  of  his  wages  to  which  he  would  otherwise 
have  been  entitled,  and  every  stipulation  in  any  agreement 
inconsistent  with  any  provison  of  this  title  .  .  .  shall 
be  wholly  inoperative."  Prima  facUy  the  rendition  of  mari- 
ner's services  imports  a  lien,  and  the  mere  fact  that  the  vessel 
is  navigated  by  a  receiver  does  not  necessarily  negative  such 
lien,  although  there  may  be  facts  in  the  particular  case  to  show 
that  the  above  statute  does  not  apply,  or  that  credit  was  ex- 
pressly given  to  the  owner,  to  the  charterer  or  to  some  third 
person.  In  fact,  the  question  of  lien  or  no  lien  is  not  one  of 
jurisdiction,  but  of  merits. 

It  is  true  that  there  can  be  no  decree  in  rem  against  the 
vessel  except  for  the  enforcement  of  a  lien  given  by  the  mari- 
time law,  or  by  a  state  law ;  but  if  the  existence  of  such  a 
lien  were  a  question  of  jurisdiction,  then  nearly  every  question 
arising  upon  the  merits  could  be  made  one  of  jurisdiction. 
Thus,  supplies  furnished  to  a  vessel  import  a  lien  only  when 
they  are  sold  upon  her  credit ;  and  the  defence  ordinarily 
made  to  such  claims  is  that  they  were  sold  upon  the  personal 
credit  of  the  owner  or  charterer ;  but  certainly  it  could  not  be 
claimed  that  this  was  a  question  of  jurisdiction.  The  existence 
of  a  lien  lor  collision  depends  upon  the  question  of  fault  or  no 
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faalt,  but  it  never  was  heard  of  that  it  thereby  became  a 
question  of  jurisdiction.  Salvage  services,  too,  ordinarily  im- 
port a  lien  of  the  very  highest  rank;  but  it  has  sometimes 
been  held  that,  if  such  services  are  rendered  by  seamen  in  the 
employ  of  a  wrecking  tug,  or  by  a  municipal  fire  department, 
no  lien  arises,  for  the  reason  that  the  men  are  originally  em- 
ployed for  the  very  purpose  of  rescuing  property  from  perils 
of  the  sea,  or  loss  by  fire.  In  the  case  under  consideration  a 
portion  of  the  libellant's  claim  arises  by  assignment  from 
Tellefson,  and  the  authorities  are  almost  equally  divided  upon 
the  question  whether  such  assignment  carries  the  lien  of  the 
assignor  to  his  assignee.  Obviously  these  are  not  jurisdic- 
tional questions. 

In  determining  the  question  of  a  lien  in  the  case  under  con- 
sideration much  may  depend  upon  the  manner  in  which  the 
vessels  were  sold  by  the  receiver.  Were  they  sold  in  bulk, 
and  merely  as  a  part  of  the  entire  property  of  the  insolvent 
corporation,  upon  the  foreclosure  of  the  mortgage,  or  was 
each  vessel  sold  separately,  and  subject  to  the  liens  for  mari- 
ner's wages  which  accrued  before  and  while  they  were  in  the 
possession  of  the  receiver  ?  Did  the  order  direct  these  vessels 
to  be  sold  free  of  maritime  liens,  or  subject  to  them,  or  was  it 
silent  in  this  particular?  Were  the  lienholders  upon  these 
vessels  paid  from  the  purchase  money,  according  to  their  re- 
lative rank,  as  they  would  have  been  had  the  sale  been  con- 
ducted by  a  court  of  admiralty  ?  If  they  were,  that  would 
amount  to  very  strong,  if  not  conclusive,  evidence  against  the 
subsequent  endeavor  to  enforce  the  liens  in  a  court  of  admiralty. 
We  cannot  assume  that  the  court  would  authorize  its  receiver 
to  run  these  vessels  without  making  some  provision  for  a  pref- 
erential payment  of  their  current  expenses.  Meyer  v.  Wentem 
Car  Co,^  102  U.  S.  1 ;  Kneeland  v.  American  Loan  Go,^  136 
U.  S.  89.  None  of  these  were  questions  which  went  to  the 
jurisdiction  of  the  court  to  entertain  the  libels,  but  were  such  as 
would  properly  arise,  either  upon  the  exception  to  the  libels, 
or  upon  an  answer  putting  the  facts  in  issue. 

Had  the  vessel,  at  the  time  the  warrant  of  arrest  was  served, 
been  in  the  actual  custody  of  the  receiver,  a  different  question 
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would  have  been  presented ;  but  the  facts  of  this  case  show 
that  she  had  been  sold,  and  had  passed  into  the  hands  of  her 
purchaser,  and  that  the  receiver  had  been  discharged. 

The  case  of  Ex  parte  Gordon^  104  U.  S.  515,  goes  even 
farther  than  is  necessary  to  support  the  action  of  the  District 
Court  in  assuming  jurisdiction  of  this  case.  In  that  case  a 
writ  of  prohibition  was  sought  to  restrain  the  District  Court 
for  the  District  of  Maryland  from  proceeding  against  a  vessel 
to  recover  damages  for  loss  of  life  in  a  collision.  It  was  held 
that,  as  the  case  was  one  of  a  maritime  tort,  of  which  the  Dis- 
trict Court  unquestionably  had  jurisdiction,  it  was  for  that 
court  to  decide  whether  the  vessel  was  liable  for  pecuniary 
damages  resulting  from  the  loss  of  life.  "Having  jurisdic- 
tion," said  the  Chief  Justice,  "  in  respect  to  the  collision,  it 
would  seem  necessarily  to  follow  that  the  court  had  jurisdic- 
tion to  hear  and  decide  what  liability  the  vessel  had  incurred 
thereby."  The  question  was  held  not  to  be  jurisdictional,  but 
one  properly  arising  upon  the  merits.  See  also  The  Charkiehj 
8  Q.  B.  197 ;  Schunk  v.  Moline  &c.  Co.,  147  U.  S.  500 ;  Smith 
V.  McKay,  161  U.  S.  355. 

So,  too,  in  In  re  Fassett,  142  U.  S.  479,  the  owner  of  the  yacht 
Conqueror  filed  a  libel  for  possession,  against  her  and  the  col- 
lector for  the  port  of  New  York,  claiming  delivery  of  the  ves- 
sel to  him  and  damages  against  the  collector,  who  had  seized 
her  as  a  dutiable  import.  The  collector  applied  to  this  court 
for  a  writ  of  prohibition,  alleging  that  the  District  Court  had 
no  jurisdiction  of  the  suit.  We  held  that  the  subject-matter 
of  the  libel  was  a  marine  tort ;  that  the  question  whether  the 
vessel  was  liable  to  duty  was  properly  justiciable  in  the  Dis- 
trict Court,  and  that  that  court  had  jurisdiction.  Said  Mr. 
Justice  Blatchford,  in  delivering  the  opinion  of  the  court, 
p.  484:  "The  District  Court  has  jurisdiction  to  determine  the 
question,  because  it  has  jurisdiction  of  the  vessel  by  attach- 
ment, and  of  Fassett  by  monition ;  and  for  this  court  to  de- 
cide in  the  first  instance,  and  in  this  proceeding,  the  question 
whether  the  yacht  is  an  article  imported  from  a  foreign  coun- 
try, and  subject  to  duty  under  the  customs-revenue  laws,  would 
be  to  decide  that  question  as  a  matter  of  original  jurisdiction, 
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and  not  of  appellate  jurisdiction,  while  as  a  question  of  origi- 
nal jurisdiction,  it  is  duly  pending  before  the  District  Court 
of  the  United  States  on  pleadings  which  put  that  very  ques- 
tion in  issue."     See  also  In  re  Cooper^  143  U.  S.  472. 

No.  136  is  also  a  libel  for  wages,  and  involves  precisely  the 
same  questions  as  are  involved  in  the  case  of  Dowsett,  and 
will  be  disposed  of  in  the  same  way.  Claimants  have  mis- 
taken their  remedy  in  these  cases,  and  should  have  appealed  to 
the  Circuit  Court  of  Appeals. 

The  decrees  of  the  District  Court,  in  so  far  as  they  assume 
jurisdiction  of  these  cases,  are  therefore 

Affirmed, 


THE  WILLIAM  M.   HOAG. 
THE  THREE  SISTERS. 

APPEALS  FBOM  THB  DISTBICTI  OOUBT  OF  THE  DI8TBI0T  OF  OBEGON. 

Hoft.  187, 188.    Babmltted  November  12, 1897.—  Bedded  December  6, 180T. 

These  cases  are  affirmed  as  to  the  jurisdiction  of  the  District  Conrt  on  the 
authority  of  The  BesolutCy  ante,  437. 

The  case  is  stated  in  the  opinion. 

JUr,  William  T.  Muir  and  Mr.  John  W.  WhaUey  for 
appellants. 

Mr.  L.  B.  Cox,  Mr.  W.  W.  GoUon,  Mr.  Thomas  CPDay 
and  Mr.  C.  F.  Lord  for  respondents. 

Mb.  Justice  Brown  delivered  the  opinion  of  the  court. 

These  cases  differ  from  those  already  disposed  of  ante,  437, 
only  in  the  fact  that  the  libels  contain  claims  by  the  masters  of 
those  vessels, with  an  averment  that  during  the  time  they  were 
employed  there  was  an  oflBcer  known  as  the  purser ;  that  the 
agents  of  the  receiver  and  the  purser  collected  and  received  all 
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the  earnings  from  the  vessels  from  both  passengers  and 
freight,  and  paid  over  such  earnings  in  the  ordinary  coarse  of 
business  to  the  receiver;  that  none  of  the  earnings  of  the 
vessels  passed  through  the  hands  of  the  masters,  and  that 
their  sole  duties  consisted  in  navigating  the  steamers  upon 
routes  selected  by  the  receiver  within  the  State  of  Or^on, 
and  that  all  the  supplies  and  materials  were  purchased  by  the 
said  receiver  through  other  agents  and  servants.  This  allega- 
tion is  evidently  designed  to  raise  the  question  whether  the 
ancient  doctrine  enforced  upon  the  court  of  admiralty  by  pro- 
hibition from  Westminster  Hall,  that  the  master  has  no  liea 
for  his  wages,  and  which  was  declared  to  be  the  law  by  this 
court  in  the  case  of  The  Orleans^  11  Pet.  175,  has  any  applica- 
tion to  modern  methods,  where  a  purser  or  other  agent  is 
employed  by  the  owner  to  collect  the  freights  and  pay  the 
bills  of  the  vessel,  the  practice  formerly  being  for  the  master 
to  receive  all  the  freight,  pay  the  crew  and  buy  the  supplies. 
The  denial  of  the  lien  of  the  master  was  based  upon  the 
theory  that  he  had  a  lien  upon  the  freight  for  his  wages,  and 
having  the  freight  in  his  own  hands  was  presumed  to  pay 
himself.  The  argument  is  made  that,  the  reason  for  the  rule 
having  ceased  to  exist,  the  rule  itself,  which  denied  the  master 
a  lien  upon  the  vessel,  has  become  obsolete. 

A  lien  was  also  claimed  and  admitted  on  behalf  of  the  mas- 
ters under  a  local  statute  of  Oregon ;  but  it  was  also  insisted 
in  defence  thereto  that  the  masters  had  not  proceeded  within 
the  time  allowed  by  law  for  the  enforcement  of  such  claim. 

The  latter  question,  at  least,  if  not  the  former,  did  not  affect 
the  jurisdiction  of  the  court,  but  went  to  the  merits  alone. 

The  decrees  of  the  court  below  in  these  cases  are  also,  in 
respect  to  jurisdiction, 

Affia^med. 
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STEWAKT  V.  BALTIMORE  AND  OHIO  RAILROAD 

COMPANY. 

EBBOR   TO   THE  COURT  OF  APPEALS  OF  THE  DISTBIOT  OF  COLUMBIA. 
No.  97.    Argaed  November  8, 1887.  —  Decided  December  6, 1897. 

The  Supreme  Court  of  the  District  of  Columbia  has  jurisdiction  of  an 
action,  sounding  In  tort,  brought  by  the  administrator  of  a  deceased 
person  against  the  Baltimore  and  Ohio  Ballroad  Company,  to  recover 
damages  for  the  benefit  of  the  widow  of  the  deceased  by  reason  of  his 
being  killed  by  a  collision  which  took  place  while  he  was  travelling  on 
that  railroad  In  the  State  of  Maryland. 

The  purpose  of  the  several  statutes  passed  In  the  States  In  more  or  less  con- 
formity to  what  Is  known  as  Lord  Campbell's  act,  Is  to  provide  the 
means  for  recovering  the  damages  caused  by  that  which  Is  In  Its  nature  a 
tort,  and  where  such  a  statute  simply  takes  away  a  common  law  obstacle 
to  a  recovery  for  the  tort,  an  action  for  that  tort  can  be  maintained  In 
any  State  In  which  that  common  law  obstacle  has  been  removed,  when 
the  statute  of  the  State  In  which  the  cause  of  action  arose  is  not,  In  sub- 
stance, inconsistent  with  the  statutes  or  public  policy  of  the  State  In 
which  the  right  of  action  is  sought  to  be  enforced. 

While,  under  the  Maryland  statute  authorizing  the  survival  of  the  right  of 
action,  the  State  is  the  proper  plaintiff  and  the  jury  trying  the  cause  Is  to 
apportion  the  damages  recovered,  and  under  the  act  of  Congress  In  force 
in  the  District  of  Columbia,  the  proper  plaintiff  is  the  personal  represen- 
tative of  the  deceased,  and  the  damages  recovered  are  distributed  by  law, 
these  differences  are  not  sufficient  to  render  the  statutes  of  Maryland 
inconsistent  with  the  act  of  Congress,  or  the  public  policy  of  the  District 
of  Columbia. 

On  October  22, 1894,  plaintiff  in  error  as  plaintiff  filed  in  the 
Supreme  Court  of  the  District  of  Columbia  an  amended  decla- 
ration containing  two  counts.  The  first  alleged  that  John 
Andrew  Casey,  plaintifiTs  intestate,  was  killed  through  the 
negligence  of  the  defendant  company,  in  the  State  of  Mary- 
land ;  that  said  intestate  left  surviving  no  parent  or  child 
but  only  his  wife,  Alice  Triplett  Casey,  for  whose'  benefit  this 
action  was  brought.  The  second  count  set  forth  in  addition 
to  the  matters  disclosed  in  the  first  a  statute  of  the  State  of 
Maryland  in  respect  to  recovery  in  such  cases.    A  demurrer 
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to  this  declaration  was  sustained  and  judgment  entered  for 
defendant.  This  was  affirmed  by  the  Court  of  Appeals  of  the 
District  of  Columbia,  and  from  such  judgment  of  affirmance 
plaintiflf  has  brought  the  case  here  on  error. 

The  statute  in  force  in  the  District  of  Columbia,  act  of  Feb- 
ruary 17,  1885,  c.  126,  23  Stat.  307,  provides  for  recovery  in 
case  the  act  causing  death  is  done  within  the  limits  of  the 
District  of  Columbia ;  that  "  the  person  who  or  corporation 
which  would  have  been  liable  if  death  had  not  ensued  shall  be 
liable  to  an  action  for  damages  for  such  death,  notwithstand- 
ing the  death  of  the  person  injured ; "  that  the  recovery  shall 
not  exceed  $10,000;  that  the  action  shall  be  brought  in  the 
name  of  the  personal  representative  of  the  deceased,  and 
within  one  year  after  his  death,  and  that  the  damages  recov- 
ered shall  not  be  appropriated  to  the  payment  of  the  debts  of 
the  deceased,  but  enure  to  the  benefit  of  his  or  her  family 
and  be  distributed  according  to  the  provisions  of  the  statute 
of  distributions.  The  Maryland  statute,  which  is  copied  in 
the  declaration,  Rev.  Code  Maryland,  1878,  p.  724,  provides 
in  the  first  section  that  whenever  the  death  of  a  person  shall 
be  caused  by  the  wrongful  act,  negligence,  etc.,  of  another, 
"  the  person  who  would  have  been  liable  if  death  had  not  en- 
sued, shall  be  liable  to  an  action  for  damages."  Sections  2 
and  3  are  as  follows : 

"  Seo.  2.  Every  such  action  shall  be  for  the  benefit  of  the 
wife,  husband,  parent  and  child  of  the  person  whose  death 
shall  have  been  so  caused,  and  shall  be  brought  by  and  in  the 
name  of  the  State  of  Maryland,  for  the  use  of  the  person  en- 
titled to  damages,  and  in  every  such  action  the  jury  may  give 
such  damages  as  they  may  think  proportioned  to  the  injury 
resulting  from  such  death  to  the  parties  respectively  for  whom 
and  for  whose  benefit  such  action  shall  be  brought,  and  the 
amount  so  recovered,  after  deducting  the  costs  not  recovered 
from  the  defendant,  shall  be  divided  amongst  the  above- 
mentioned  parties,  in  such  shares  as  the  jury  by  their  verdict 
shall  find  and  direct:  Provided^  That  not  more  than  one 
action  shall  lie  for  and  in  respect  of  the  same  subject-matter 
of  complaint ;  and  that  every  such  action  shall  be  commenced 
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within  twelve  calendar  months  after  the  death  of  the  deceased 
person. 

"  Seo.  3.  In  every  such  action,  the  equitable  plaintiff  on  the 
record  shall  be  required,  together  with  the  declaration,  to  de- 
liver to  the  defendant,  or  his  attorney,  a  full  particular  of  the 
persons  for  whom  and  on  whose  behalf  such  action  shall  be 
brought,  and  of  the  nature  of  the  claim  in  respect  of  which 
damages  shall  be  sought  to  be  recovered." 

Mr,  Edwin  Sutherland  for  plaintiff  in  error. 

Mr.  Oeorge  E.  Hamilton  for  defendant  in  error.  Mr, 
Michael  J.  Colbert  was  on  his  brief. 

Mb.  Justioe  Bbbwbb,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  Court  of  Appeals  was  of  opinion  that  the  action  could 
not  be  maintained  under  the  statute  of  the  District  of  Columbia, 
because  that  authorizes  recovery  only  in  case  the  injury  caus- 
ing death  is  done  within  the  limits  of  the  District,  nor  under 
the  Maryland  statute  because  of  the  peculiar  form  of  remedy 
prescribed  therein,  citing  in  support  of  the  latter  contention 
PoUard  v.  Bailey^  20  Wall.  520.  A  statute  of  Alabama 
made  stockholders  of  a  bank  individually  liable  for  its  debts, 
and  according  to  the  construction  given  to  it  by  the  Supreme 
Court  of  the  State  the  remedy  provided  was  a  suit  in  equity, 
whereas  in  that  case  a  single  creditor  had  sued  one  of  the 
stockholders  in  an  action  at  law ;  and  in  denying  the  right  to 
maintain  such  action  this  court  observed,  page  526 : 

"The  individual  liability  of  stockholders  in  a  corporation 
for  the  payment  of  its  debts  is  always  a  creature  of  statute. 
At  common  law  it  does  not  exist.  The  statute  which  creates 
it  may  also  declare  the  purposes  of  its  creation,  and  provide 
for  the  manner  of  its  enforcement.  .  .  .  The  liability  and 
the  remedy  were  created  by  the  same  statute.  This  being  so, 
the  remedy  provided  is  exclusive  of  all  others.  A  general 
liability  created  by  statute  without  a  remedy  may  be  enforced 
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by  an  appropriate  common  law  aotion.  Bat  where  the  provi- 
sion for  the  liability  is  coupled  with  a  provision  for  a  special 
remedy,  that  remedy,  and  that  alone,  mast  be  employed." 

To  like  effect  was  cited  Fourth  National  Bank  v.  Fr<mck- 
lyuy  120  U.  S.  747.  The  Court  of  Appeals  was  of  opinion  that 
the  statute  in  Maryland  not  only  created  a  statutory  liability 
but  prescribed  a  particular  remedy,  and  that  no  action  could 
be  maintained,  either  in  Maryland  or  elsewhere,  unless  that 
special  remedy  was  pursued. 

Notwithstanding  the  ability  with  which  the  arguments  in 
support  of  this  conclusion  are  presented  in  the  opinion  of  the 
Court  of  Appeals,  we  are  unable  to  concur  therein.  A  negli- 
gent act  causing  death  is  in  itself  a  tort,  and,  were  it  not  for 
the  rule  founded  on  the  maxim  actio  personalis  moritur  cum 
personay  damages  therefor  could  have  been  recovered  in  an 
action  at  common  law.  The  case  differs  in  this  important 
feature  from  those  in  which  a  penalty  is  imposed  for  an  act 
in  itself  not  wrongful,  in  which  a  purely  statutory  delict  is 
created.  The  purpose  of  the  several  statutes  passed  in  the 
States,  in  more  or  less  conformity  to  what  is  known  as  Lord 
Campbell's  act,  is  to  provide  the  means  for  recovering  the 
damages  caused  by  that  which  is  essentially  and  in  its  nature  a 
tort.  Such  statutes  are  not  penal,  but  remedial,  for  the  benefit 
of  the  persons  injured  by  the  death.  An  action  to  recover 
damages  for  a  tort  is  not  local  but  transitory,  and  can  as  a 
general  rule  be  maintained  wherever  the  wrongdoer  can  be 
found.  Vennick  v.  Railroad  Company^  103  U.  S.  11.  It  may 
well  be  that  where  a  purely  statutory  right  is  created  the 
special  remedy  provided  by  the  statute  for  the  enforcement 
of  that  right  must  be  pursued,  but  where  the  statute  simply 
takes  away  a  common  law  obstacle  to  a  recovery  for  an  ad- 
mitted tort,  it  would  seem  not  unreasonable  to  hold  that  an 
action  for  that  tort  can  be  maintained  in  any  State  in  which 
that  common  law  obstacle  has  been  removed.  At  least  it  has 
been  held  by  this  court  in  repeated  cases  that  an  action  for 
such  a  tort  can  be  maintained  '^  where  the  statute  of  the  State 
in  which  the  cause  of  action  arose  is  not  in  substance  incon- 
sistent with  the  statutes  or  public  policy  of  the  State  in  which 


Digitized  by 


Google 


STEWART  V.  BALTIMORE  &  OHIO  RAILROAD  CO.      449 
Opinion  of  the  Conrt. 

the  right  of  action  is  sought  to  be  enforced."  Texas  dk  Par 
cific  Railway  v.  Cox^  145  U.  S.  593,  605 ;  see  also  Dennick  v. 
Railroad  Compa/ny^  103  U.  S.  11 ;  Huntington  v.  AttriUy  146 
U.  S.  657 ;  Northern  Pacific  Railroad  v.  Bdbcock^  154  U.  S. 
190. 

What  are  the  differences  between  the  two  statutes?  As 
heretofore  noticed,  the  substantial  purpose  of  these  various 
statutes  is  to  do  away  with  the  obstacle  to  a  recovery  caused 
by  the  death  of  the  party  injured.  Both  statutes  in  the  case 
at  bar  disclose  that  purpose.  By  each  the  death  of  the  party 
injured  ceases  to  relieve  the  wrongdoer  from  liability  for 
damages  caused  by  the  death,  and  this  is  its  main  purpose  and 
effect.  The  two  statutes  differ  as  to  the  party  in  whose  name 
the  suit  is  to  be  brought.  In  Maryland  the  plaintiff  is  the 
State ;  in  this  District  the  personal  representative  of  the  de- 
ceased. But  neither  the  State  in  the  one  case  nor  the  personal 
representative  in  the  other  has  any  pecuniary  interest  in  the 
recovery.  Each  is  simply  a  nominal  plaintiff.  While  in  the 
District  the  nominal  plaintiff  is  the  personal  representative  of 
the  deceased,  the  damages  recovered  do  not  become  part  of 
the  assets  of  the  estate,  or  liable  for  the  debts  of  the  deceased, 
but  are  distributed  among  certain  of  his  heirs.  By  neither 
statute  is  there  any  thought  of  increasing  the  volume  of  the 
deceased's  estate,  but  in  each  it  is  the  award  to  certain  pre- 
scribed heirs  of  the  damages  resulting  to  them  from  the  taking 
away  of  their  relative. 

For  purposes  of  jurisdiction  in  the  Federal  courts  regard  is 
had  to  the  real  rather  than  to  the  nominal  party.  Browne  v. 
Strode,  5  Cranch,  303 ;  WNutt  v.  Bla/ad,  2  How.  9;  State  of 
Maryland,  for  use  of  Markley,  v.  Baldwin,  112  U.  S.  490. 
See,  also,  Oaither  v.  Farmers*  <&  Mechanics^  Bank  of  George- 
town, 1  Pet.  37,  42,  in  which  the  issue  submitted  to  the  jury 
was,  as  stated,  one  between  the  bank  to  the  use  of  Thomas 
Corcorran,  plaintiff,  and  Gaither,  the  defendant,  upon  which 
the  court  said :  "  This  practice  is  familiar  with  the  Maryland 
courts,  and  when  the  action  originates  in  that  form,  the  cestui 
que  use  is  regarded  as  the  real  party  to  the  suit."  It  is  true 
those  were  actions  on  contract,  and  this  is  an  action  for  a  tort, 
TOL.  cLxvra—29 
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bat  still  in  sach  an  action  it  is  evident  that  the  real  party  in 
interest  is  not  the  nominal  plaintiff  but  the  party  for  whose 
benefit  the  recovery  is  sought ;  and  the  courts  of  either  juris- 
diction will  see  that  the  damages  awarded  pass  to  such 
party. 

Another  difference  is  that  by  the  Maryland  statute  the  jury 
trying  the  cause  apportion  the  damages  awarded  between  the 
parties  for  whose  benefit  the  action  is  brought,  while  by  the 
statute  of  the  District  the  distribution  is  made  according 
to  the  ordinary  laws  of  distribution  of  a  decedent's  estate. 
But  by  each  the  important  matter  is  the  award  of  damages, 
and  the  manner  of  distribution  is  a  minor  consideration. 
Besides,  in  determining  the  amount  of  the  recovery  the  jury 
must  necessarily  consider  the  damages  which  each  beneficiary 
has  sustained  by  reason  of  the  death.  By  neither  statute  is  a 
fixed  sum  to  be  given  as  a  penalty  for  the  wrong,  but  in  each 
the  question  is  the  amount  of  damages.  It  is  true  that  the 
beneficiaries  of  such  an  action  may  not  in  every  case  be  exactly 
the  same  under  each  statute,  but  the  principal  beneficiaries 
under  each  are  the  near  relatives,  those  most  likely  to  be 
dependent  on  the  party  killed,  and  the  remote  relatives  can 
seldom,  if  ever,  be  regarded  as  suffering  loss  from  the  death. 

We  cannot  think  that  these  differences  are  sufficient  to  ren- 
der the  statute  of  Maryland  in  substance  inconsistent  with  the 
statute  or  public  policy  of  the  District  of  Columbia,  and  so, 
within  the  rule  heretofore  announced  in  this  court,  it  must  be 
held  that  the  plaintiff  was  entitled  to  maintain  this  action  in 
the  courts  of  the  District  for  the  benefit  of  the  persons  desig- 
nated in  the  statute  of  Maryland.     The  judgment  will  be 

Reversed^  and  the  case  remanded  for  a  trial  upon  the  merits. 
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THOMPSON  V.  MAXWELL  LAND  GRANT  AND 
RAILWAY  COMPANY. 

APPEAL   FBOM    THE    SUPREME    COURT   OF   THE    TERRITORY   OF    NEW 

MEXICO. 

No.  91.    Argued  Noyember  %  8, 1897.  —  Decld«d  December  6, 1897. 

That  which  has  been  decided  on  one  appeal  or  writ  of  error,  cannot  be  reSz- 
amined  on  a  second  appeal  or  writ  of  error,  brought  in  the  same  suit 

Whenever  a  case  comes  from  the  highest  court  of  a  State  for  review,  and, 
by  statute  or  settled  practice  in  that  State,  the  opinion  of  the  court  is  a 
part  of  the  record,  this  court  may  examine  such  opinion  for  the  purpose 
of  ascertaining  the  grounds  of  the  Judgment. 

Although  the  judgment  and  the  mandate  in  a  given  case  in  this  court 
express  its  decision,  it  may  examine  the  opinion  for  the  purpose  of 
determining  what  matters  were  considered,  upon  what  grounds  the 
judgment  was  entered,  and  what  has  become  settled,  for  the  future 
disposition  of  the  case.  ^ 

In  the  former  decision  of  this  case,  96  U.  S.  391,  the  decree  was  reversed 
on  the  ground  that  the  bill,  as  it  stood,  was  technically  a  bill  of  review ; 
but  it  was  further  decided  that  certain  matters  then  in  issue  were  suffi- 
ciently and  effectually  determined  by  the  proofs  already  in,  and  the  re- 
versal did  not  throw  open  the  case  for  additional  proofs  upon  such 
matters. 

An  infant  is  ordinarily  bound  by  acts  done  in  good  faith  by  his  solicitor  or 
counsel  in  the  course  of  the  suit,  to  the  same  extent  as  a  person  of  full 
age ;  and  a  decree  made  in  a  suit  in  which  an  infant  is  a  party,  by  consent 
of  counsel,  without  fraud  or  collusion,  is  binding  upon  the  infant  and 
cannot  be  set  aside  by  rehearing,  appeal  or  review. 

A  compromise  made  in  a  pending  suit  which  appears  to  the  court  to  be  for 
the  benefit  of  an  infant,  party  to  the  suit,  will  be  confirmed  without  ref- 
erence to  a  master;  and,  if  sanctioned  by  the  court,  cannot  be  afterwards 
set  aside  except  for  fraud. 

The  facts  in  this  case  are  as  follows :  In  1841  the  Republic 
of  Mexico  made  a  grant  to  Charles  Beaubien  and  Guadalupe 
Miranda  of  a  large  tract  of  land,  generally  known  of  late  as 
the  Maxwell  Land  Grant ;  so  known  because  Lucien  B.  Max- 
well, having  acquired  title  from  Beaubien  and  Miranda  or 
their  heirs,  was,  or  at  least  claimed  to  be,  for  many  years  the 
sole  owner.  In  September,  1859,  the  heirs  of  Charles  Bent, 
namely,  Alfred  Bent  and  his  two  sisters,  Teresina  Scheurick 
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and  Estefana  Hicklin,  brought  a  suit  in  the  District  Court  for 
the  county  of  Taos  in  the  Territory  of  New  Mexico,  against 
Beaubien,  Miranda  and  Maxwell,  claiming  that  under  a  parol 
contract  their  father,  Charles  Bent,  was  interested  with  Beau- 
bien and  Miranda  in  the  ownership  of  the  grant,  and  praying 
that  such  interest  be  established  and  decreed,  and  that  it  be 
also  set  off  to  them  by  partition.  In  June,  1865,  upon  the 
pleadings  and  proofs  the  court  decreed  to  them  an  undivided 
fourth  part  of  the  grant,  and  appointed  commissioners  to  make 
partition,  giving  specific  directions  for  their  guidance.  Noth- 
ing was  done  under  this  decree.  Soon  thereafter  negotiations 
were  entered  into  between  plaintiffs  and  Maxwell  for  a  com- 
promise of  the  litigation  on  the  basis  of  Maxwell  paying  them 
a  money  consideration  to  relinquish  their  claim.  It  was 
agreed  by  the  three  plaintiffs  that  Alfred  Bent  and  Aloys 
Scheurick,  the  husband  of  one  of  the  sisters,  should  act  in  the 
matter  as  their  agents  to  sell  to  Maxwell  for  the  best  price 
they  could  obtain,  but  neve/ less  than  $21,000,  or  what  Beau- 
bien's  heirs  received.  This  compromise  was  advised  and  ap- 
proved by  their  counsel.  A  conference  was  had  in  September 
or  October,  1865,  at  Maxwell's  residepce,  at  which  Alfred 
Bent  demanded  $21,000  and  Maxwell  offered  $18,000.  Alfred 
Bent  returned  from  that  conference  to  Taos,  where  the  family 
resided,  without  having  effected  a  definite  agreement  as  to 
the  price.  The  plaintiffs,  however,  considered  the  sale  as 
good  as  made,  but  Alfred  Bent  advised  his  co-plaintiffs  that 
they  could  get  a  few  thousands  more  by  being  quiet  a  few 
days,  insisting,  however,  on  having  as  much  as  the  Beaubien 
heirs  should  receive.  The  plaintiffs  expected  to  close  the 
bargain  in  a  few  days,  were  ready  to  make  the  deeds  as  soon 
as  the  matter  was  settled,  and  the  deeds  were  in  fact  written 
out  by  Scheurick,  the  husband  of  one  of  the  plaintiffs.  Before 
the  compromise  was  consummated  and  on  December  15,  1865, 
Alfred  Bent  died,  leaving  surviving  him  his  widow,  Guadalupe 
Bent,  and  three  infant  children,  Charles,  Julian  and  Alberto 
Silas,  aged  respectively  six,  four  and  one  years.  On  April  12 
his  widow  was  appointed  administratrix  of  his  estate  and 
qualified.    Just  before  his  death  Alfred  Bent  made  a  will,  by 
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which  he  gave  and  bequeathed  to  his  wife,  "for  the  mainten- 
ance of  her  and  my  three  children,  Charles,  Julian  and  Silas 
Bent,  all  of  my  real  and  personal  property."  But  this  will 
was  not  presented  until  March,  1867,  when  it  was  approved 
and  admitted  to  probate.  Beaubien,  one  of  the  original 
grantees,  had  left  six  children  surviving.  Maxwell  married 
one  of  them,  and  between  April  4,  1864,  and  January  1,  1870, 
purchased  the  interests  of  the  other  five  for  a  consideration  of 
not  more  than  $3500  each.  On  April  9,  1866,  the  death  of 
Alfred  Bent  was  suggested,  and  his  minor  children  and  heirs, 
Charles,  Julian  and  Alberto  Silas,  were  by  order  of  the  court 
substituted  as  complainants  in  place  of  their  father.  On  April 
12,  the  mother  of  these  minors,  Guadalupe  Bent,  was  by  the 
court  appointed  guardian  ad  litem  and  commissioner  in  chan- 
cery for  such  minora,  with  full  power  to  execute  deeds  or  carry 
into  execution  all  sales  or  transfers  made  of  their  interest  in 
and  to  the  real  estate  described  in  the  suit  to  Lucien  B.  Max- 
well. A  settlement  with  Maxwell  was  concluded  by  Aloys 
Scheurick,  acting  for  his  wife,  his  wife's  sister  and  her  hus- 
band, and  the  widow  as  guardian  ad  litem  for  the  minor  chil- 
dren of  Alfred,  which  was  acceptable  to  all  the  parties,  by 
which  Maxwell  was  to  pay  the  sum  of  $18,000  for  the  convey- 
ance of  the  interest  of  the  Bent  heirs.  This  compromise  was 
advised  by  their  leading  counsel.  In  May  the  two  sisters,  by 
separate  deeds,  conveyed  their  interests  to  Maxwell,  and  during 
the  same  month  Guadalupe  Bent,  as  guardian  ad  litem  and 
reciting  the  order  of  April  12,  also  executed  to  Maxwell  a  con- 
veyance of  the  interest  of  the  minors.  Each  of  these  con- 
veyances purported  to  be  for  the  sum  of  $6000.  At  the  next 
term  of  the  court,  about  four  months  after  the  execution  and 
delivery  of  these  deeds,  and  on  September  10,  1866,  a  further 
order  or  decree  was  entered,  which  read  as  follows : 

"  Whereas  an  interlocutory  decree  was  rendered  at  a  former 
term  of  this  court  in  the  above  cause,  decreeing  one  fourth  of 
the  land  mentioned  in  the  petition  herein  to  the  complainants 
in  this  cause,  and  appointing  commissioners  to  divide  and  set 
apart  the  portion  so  decreed,  and  whereas  said  interlocutory 
decree  was  never  carried  into  eflfect,  and  whereas  since  the 
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time  of  the  rendition  of  said  decree  a  mutual  agreement  has 
been  made  between  the  parties  to  this  cause,  settling  and  de- 
termining all  the  equities  to  the  same : ' 

"It  is  therefore  hereby  ordered,  adjudged  and  decreed  by 
the  mutual  consent  and  agreement  of  the  said  complainants  as 
well  as  of  the  said  defendants  in  this  cause,  that  the  interlocu- 
tory decree  above  mentioned,  together  with  all  orders  made 
under  and  by  virtue  of  the  same,  be  set  aside;  and,  by  the 
mutual  consent  and  agreement  of  the  said  parties,  it  is  hereby 
further  ordered,  adjudged  and  decreed  that  the  said  Lucien  B. 
Maxwell,  one  of  the  defendants  in  this  cause,  pay  to  the  said 
complainants  the  sum  of  eighteen  thousand  dollars,  to  be 
divided  among  them  per  stirpes^  that  is,  to  the  said  Aloys 
Scheurick  and  Teresina  Bent,  his  wife,  one  third  part,  and  to 
Alexander  Hicklin  and  Estefana  Bent,  his  wife,  another  third 
part,  and  to  Charles  Bent,  Julian  Bent  and  Alberto  Silas  Bent, 
the  children  and  heirs  of  Alfred  Bent,  deceased,  the  remaining 
third  part,  to  be  equally  divided  among  the  said  last  named 
and  to  be  paid  into  the  hands  of  Guadalupe  Bent,  widow  of 
the  —  Alfred  Bent,  deceaised,  and  guardian  ad  litem  for  said 
children  for  the  purposes  of  the  said  division. 

"And  upon  the  further  consent  and  agreement  of  the  said 
parties,  it  is  hereby  further  ordered,  adjudged  and  decreed,  that 
the  said  Alexander  Hicklin  and  Estefana  Bent,  his  wife,  the 
said  Aloys  Scheurick  and  Teresina  Bent,  his  wife,  and  the  said 
Guadalupe  Bent,  guardian,  ad  litem^  for  Charles  Bent,  Julian 
Bent  and  Alberto  Silas  Bent,  children  and  minor  heirs  of  the 
said  Alfred  Bent,  deceased,  within  ten  days  from  the  day  of 
the  date  of  this  decree,  make,  execute  and  deliver  to  the  said 
Lucien  B.  Maxwell  good  and  sufficient  deeds  of  conveyance  of  all 
their  right,  title,  interest,  estate,  claim  and  demand  of,  in  and 
to  the  lands  in  controversy  in  this  cause ;  the  said  Guadalupe 
Bent,  guardian  ad  litem  as  aforesaid,  in  the  name  of  Charles 
Bent,  Julian  Bent  and  Alberto  Silas  Bent,  minor  heirs  as  afore- 
said, and  the  said  Alexander  Hicklin  and  Estefana  Bent,  his 
wife,  and  the  said  Aloys  Scheurick  and  Teresina  Bent,  his  wife, 
in  their  own  names.  And  by  further  consent  and  agreement 
between  the  said  parties,  it  is  hereby  further  ordered,  adjudged 
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and  decreed,  that  the  costs  of  this  suit  shall  be  paid,  each  of 
the  said  parties  to  pay  the  separate  costs  in  the  same  made 
by  themselves." 

In  April,  1870,  Maxwell,  claiming  to  have  the  full  title  to 
the  entire  grant,  conveyed  all  except  a  few  acres  to  the  Max- 
well Land  Grant  and  Railway  Company.  In  August  of  that 
year  Maxwell  and  the  Maxwell  Company  filed  a  bill  in  the 
District  Court  against  the  appellants  Guadalupe  Thompson 
and  her  husband,  (the  former  being  the  widow  of  Alfred  Bent, 
who  had  since  intermarried  with  George  W.  Thompson,)  and 
tiie  three  minor  children  of  Alfred  Bent,  which,  after  reciting 
in  a  general  way  the  history  of  the  grant  and  the  proceedings 
in  the  former  suit,  alleged  that  it  was  doubtful  whether  the 
order  and  decree  of  September,  1866,  fully  expressed  the  agree- 
ments of  the  parties,  or  fully  cancelled  and  discharged  all 
claims  that  the  infant  heirs  of  Alfred  Bent  had  in  the  land, 
and  prayed  that  the  defendants  be  adjudged  to  have  no  inter- 
est in  or  title  to  the  premises,  equitably  or  otherwise,  and  that 
the  plaintiffs'  title  be  quieted.  Subsequently  the  bill  was 
amended,  and  thereafter,  the  defendants  having  answered  and 
proofs  having  been  taken,  a  decree  was  entered  sustaining  the 
prayer  of  the  bill  and  quieting  the  title  of  the  plaintiffs  in  the 
premises.  This  decree  was  affirmed  on  appeal  by  the  Supreme 
Court  of  the  Territory,  but  on  further  appeal  to  this  court  was 
reversed,  95  U.  S.  391,  and  the  case  remanded  to  the  terri- 
torial courts  for  further  proceedings.  Subsequent  proceed- 
ings having  been  had  therein,  a  new  decree  was  entered  by  the 
District  Court  in  favor  of  the  plaintiffs,  which  on  appeal  to 
the  Supreme  Court  of  the  Territory  was  affirmed,  and  from 
such  decree  of  affirmance  this  appeal  has  been  taken. 

Mr.  John  O.  Carlisle  for  appellants.  Mr,  S,  D.  JiotMe, 
Mr,  James  O^Hara,  Mr.  Caldwell  Yeaman^  Mr.  E.  T.  Wells ^ 
Mr.  li.  T.  McNeal^  Mr.  John  O.  Taylor  and  Mr.  Logan 
Carlisle  were  with  him  on  the  briefs. 

Mr.  Frank  Springer  and  Mr.  A.  B.  Browne  for  appellees. 
Mr.  A .  T.  BritUm  was  with  them  on  the  brief. 
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Mb.  JusnoE  Bbswbb,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

It  is  the  settled  law  of  this  court,  as  of  others,  that  what- 
ever has  been  decided  on  one  appeal  or  writ  of  error  cannot 
be  reexamined  on  a  second  appeal  or  writ  of  error  brought, 
in  the  same  suit.  The  first  decision  has  become  the  settled 
law  of  the  case.  Supervisors  v.  Kennicott^  94  U.  S.  498,  and 
cases  cited  in  the  opinion;  Olark  v.  Keith^  106  U.  S.  464; 
Chqffin  V.  Taylor,  116  U.  S.  567 ;  Northern  Pacific  Railroad 
V.  EUiSy  144  U.  S.  458 ;  Oreat  Western  Telegraph  Company  v. 
Bumham,  162  U.  S.  339,  343. 

Whenever  a  case  comes  from  the  highest  court  of  a  State 
for  review,  and  by  statute  or  settled  practice  in  that  State  the 
opinion  of  the  court  is  a  part  of  the  record,  we  are  authorized 
to  examine  such  opinion  for  the  purpose  of  ascertaining  the 
grounds  of  the  judgment.  N,  O.  Water  Works  Co.  v.  Louisi- 
ana Sugar  Refining  Co.,  125  U.  S.  18 ;  Kreiger  v.  Shelby 
Railroad,  125  U.  S.  39;  Egan  v.  Hart,  165  U.  S.  188.  We 
take  judicial  notice  of  our  own  opinions,  and  although  the 
judgment  and  the  mandate  express  the  decision  of  the  court, 
yet  we  may  properly  examine  the  opinion  in  order  to  deter- 
mine what  matters  were  considered,  upon  what  grounds  the 
judgment  was  entered  and  what  has  become  settled  for  further 
disposition  of  the  case. 

We,  therefore,  turn  to  the  former  opinion  and  the  mandate 
to  see  what  was  presented  and  decided.  The  ground  upon 
which  the  reversal  was  ordered  was  that  the  bill  as  presented, 
especially  after  the  amendment,  was  technically  a  bill  of  re- 
view, and  as  such  could  not  be  maintained  for  three  reasons: 
First,  because  the  decree  sought  to  be  reviewed  was  a  consent 
decree;  secondly,  because  the  bill  was  filed  on  behalf  of  an 
assignee  of  the  original  defendant;  and,  thirdly,  because  it 
sought  a  modification  of  the  decree  upon  a  matter  of  &,ct  not 
appearing  upon  the  record,  without  alleging  any  newly  dis- 
covered evidence  unknown  to  the  parties  before  that  decree. 
The  opinion  by  Mr.  Justice  Bradley  gives  a  full  history  of  the 
litigation,  the  substance  of  the  allegations  in  the  bill  of  coni- 
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plaint,  and  points  out  why,  especially  after  the  amendment, 
it  must  be  regarded  as  a  bill  of  review.  The  amendment  put 
into  the  prayer  these  words :  "  That  for  the  aforesaid  errors  of 
law,  apparent  on  the  face  of  the  said  decree  of  10th  Septeniiber, 
1866,  the  same  may  be  reviewed  and  reversed  in  the  points 
herein  complained  of."  But  after  demonstrating  that  the  bill 
as  it  stood  must  be  deemed  a  bill  of  review,  and  not  sustain- 
able, the  opinion  proceeds : 

"  Nevertheless,  the  general  purpose  which  it  evidently  had 
in  view  —  the  quieting  of  the  title  to  the  land  in  question  — 
is  one  towards  which  a  court  of  equity  is  always  liberally 
disposed,  as  tending  to  promote  the  peace  of  society  and  the 
security  of  property.  And  if,  instead  of  seeking  to  reverse 
the  decree  of  September,  1866,  (which,  for  like  reasons  of 
public  policy,  as  applicable  to  the  security  of  judgments  that 
have  passed  into  rem  adjudicatam^  is  not  allowable,)  the  bill 
had  sought  to  carry  that  decree  more  effectually  into  execu- 
tion, it  would  have  been  free  from  legal  objections,  and 
equally  conducive  to  the  object  in  view." 

And  then,  after  quoting  from  Lord  Bedesdale,  it  adds : 

"  The  bill  in  this  case,  as  originally  filed,  before  it  was  con- 
verted by  amendment  into  a  bill  of  review,  and  abating  the 
allegations  of  error  in  the  original  decree,  approximated  to 
the  character  of  such  a  bill  as  might  have  been  sustained. 
The  proofs  show  a  case  which,  in  our  judgment,  supports  the 
conclusions  of  the  decree,  to  the  effect  that  the  terms  of  com- 
promise made  by  the  adult  parties  to  the  suit  (including  the 
mother  and  guardian  of  the  infant  heirs  of  Alfred  Bent)  were 
advantageous  to  the  said  infants,  and  were  so  considered  and 
accepted  by  the  court  in  their  behalf.  But,  so  far  as  the 
present  decree  undertook  to  reverse  and  modify  the  decree 
of  September,  1866,  we  think  it  is  clearly  erroneous.  Still, 
although  we  feel  obliged  to  reverse  the  present  decree,  we 
do  not  think  that  the  bill  should  be  absolutely  dismissed. 
And,  as  the  whole  question  between  the  parties  has  been 
fully  litigated  on  the  proofs,  it  would  be  unreasonable  to 
require  that  these  should  be  taken  over  again. 

^'  Our  conclusion  is,  that  the  present  decree  must  be  reversed 
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with  costs,  and  that  the  cause  be  remanded  to  the  court  below, 
with  directions  to  allow  the  complainants  to  amend  their  bill 
as  they  shall  be  advised,  and  with  liberty  to  the  defendants 
to  answer  any  new  matter  introduced  therein;  and  that  all 
the  proofs  in  the  cause  shall  stand  as  proofs  upon  any  future 
hearing  thereof,  with  liberty  to  either  party  to  take  additional 
proofs  upon  any  new  matter  that  may  be  put  in  issue  by  the 
amended  pleadings." 

The  mandate  contained  an  order  in  the  language  of  the  last 
paragraph. 

Although  the  former  decree  was  reversed  on  the  ground 
that  the  bill  as  it  stood  was  technically  a  bill  of  review  and 
could  not,  under  the  circumstances,  be  maintained,  obviously 
the  decision  went  beyond  the  determination  of  this  matter. 
The  case  was  not  remanded  with  instructions  to  dismiss  the 
bill  as  one  not  maintainable.  It  was  decided  that  there  were 
allegations  in  the  bill  which,  if  certain  matters  were  stricken 
out,  would  make  it  properly  one  to  more  effectually  carry 
into  execution  the  consent  decree  of  September,  1866,  to  es- 
tablish beyond  further  controversy  the  settlement  then  made, 
and  to  quiet  the  title  of  the  plaintiflfs.  It  was  also  perceived 
and  decided  that  the  proofs  already  taken  made  out  a  case 
which  justified  such  relief,  and  that  while  the  proofs  did  not 
establish  one  of  the  principal  facts  set  forth  in  the  original 
bill,  to  wit,  that  the  settlement  was  simply  carrying  into 
effect  a  compromise  concluded  with  Alfred  Bent,  the  father 
of  the  minors,  during  his  lifetime,  they  did  establish  that  such 
settlement  made  by  the  mother  and  guardian  was  advanta- 
geous to  the  infants,  and  was  so  considered  and  accepted  by 
the  court  in  their  behalf.  Not  onl}'  was  there  no  dismissal 
of  the  bill,  but  beyond  that,  the  case  was  not  opened  for  new 
proofs  in  respect  to  matters  distinctly  put  in  issue  by  the 
pleadings  as  they  stood,  and  in  respect  to  which  it  was  de- 
termined that  the  proofs  already  in  were  sufficient.  The 
plaintiffs  were  authorized  to  amend  their  bill,  as  they  should 
be  advised,  but  obviously  this  contemplated  such  amendments 
as  would  make  the  bill  one  of  the  character  and  scope  indi- 
cated in  the  opinion.    The  defendants  were  given  leave  to 
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answer  any  new  matter  that  should  be  introduced  into  the 
bill,  thus  impliedly  excluding  the  right  to  make  new  answer 
to  those  matters  which  should  not  be  changed.  And  further, 
while  it  was  ordered  that  the  proofs  already  taken  should 
stand  as  proofs  upon  any  future  hearing,  no  leave  was  given 
to  take  further  testimony  upon  the  matters  already  in  issue, 
but  simply  to  make  additional  proofs  upon  any  new  matter 
that  might  be  put  in  issue  by  the  amended  pleadings.  Lan- 
guage could  not  be  clearer  to  show  that  this  court  decided 
that  certain  matters  then  in  issue  were  sufficiently  and  ef- 
fectually determined  by  the  proofs  already  in,  and  did  not 
throw  open  the  case  for  additional  proofs  upon  such  matters. 
To  now  consider  the  case  as  reopened  in  its  entirety  and  to 
inquire  whether  each  and  all  of  the  matters  in  issue  are  or 
are  not  established  by  the  proofs,  including  those  taken  sub- 
sequently to  the  prior  decision,  would  be  to  practically  treat 
the  case  as  entirely  new,  and  ignore  that  which  was  considered 
and  determined  on  the  former  hearing. 

In  the  light  of  that  decision  it  is  not  difficult  to  reach  a 
conclusion  upon  the  record  as  it  now  stands.  When  the  case 
went  back  to  the  trial  court  the  plaintiffs  added  no  new 
matter  to  their  bill.  They  made  ten  amendments,  nine  of 
which  consisted  simply  in  striking  out  certain  paragraphs  and 
sentences,  and  the  tenth  in  transposing  the  position  in  the  bill 
of  one  paragraph.  There  was,  therefore,  nothing  new  to 
which  the  defendants  were  called  upon,  or  permitted  by  the 
decision,  to  make  answer.  The  parts  of  the  bill  stricken  out 
were  such  as  tended  to  make  it,  according  to  the  opinion  of 
this  court,  technically  a  bill  of  review,  and  left  it  strictly  such 
a  bill  as  was  approved  of  in  that  opinion.  The  defendants 
filed  answers  to  the  amended  bill.  These  answers  contained 
new  matter.  This  new  matter  was  substantially  that  the 
consent  decree  of  September,  1866,  was  not  made  at  the  re- 
quest or  with  the  consent  of  the  solicitor  of  the  defendants  or 
any  of  them,  nor  did  the  minors  or  any  one  having  authority 
to  represent  them  ever  authorize  any  solicitor  to  consent  to 
any  decree  for  the  transfer  or  surrender  of  their  rights;  that 
the  pretended  agreement  and  proceedings  were  fraudulent  as 
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to  the  minors,  and  involved  an  unjust,  erroneous  and  illegal 
sacrifice  of  their  just  and  valid  rights ;  that  their  interest  in 
the  grant  alleged  to  have  been  sold,  released  or  surrendered 
for  the  sum  of  $6000  was  at  that  time  worth  not  less  than 
$100,000,  and  is  now  worth  a  much  greater  sum,  and  that  the 
alleged  settlement  and  compromise  was  not  in  any  way  bene- 
ficial or  advantageous  to  the  minors,  or  necessary  for  their 
support  or  maintenance.  The  record  now  brought  before  us 
contains  none  of  the  proofs  taken  and  offered  on  the  hearing, 
but  only  the  findings  of  fact  made  by  the  court.  This  is  in 
accordance  with  the  procedure  prescribed  by  statute  for 
the  review  in  this  court  of  cases  heard  and  determined  in  the 
territorial  courts.  It  does  appear,  however,  that  after  the 
return  to  the  trial  court  of  the  mandate  in  this  case,  and  on 
April  7,  1882,  the  children  of  Alfred  Bent  commenced  an 
independent  suit  against  the  Maxwell  Land  Grant  Company 
and  all  other  parties  supposed  to  have  any  interest  in  the 
grant,  to  establish  their  title  to  a  one  twelfth  part  of  the 
estate;  that  issues  were  made  up  in  that  case  and  proofs 
taken,  and  that  by  consent  of  counsel  the  proofs  taken  in  that 
case  were  used  as  proofs  in  this.  The  findings  of  fact  in  the 
two  cases  are  substantially  similar.  In  that  a  decree  was 
entered  dismissing  the  bill,  and  it  is  now  pending  in  this  court, 
the  next  case  on  its  docket,  and  submitted  and  argued  with 
this.  It  may  well  be  considered  within  the  scope  of  the  prior 
decision  that  as  no  new  matter  was  introduced  into  the  plain- 
tiffs '  bill  the  defendants  were  not  warranted  in  setting  up  any 
new  defences,  and  that  upon  the  issues  as  they  stood  after  the 
amendments  to  the  bill,  striking  out  portions  thereof  and  the 
proofs  then  taken,  the  only  thing  which  the  trial  court  ought 
to  have  done  was  to  have  entered  a  decree  thereon  quieting 
the  plaintiffs'  title  in  accordance  with  the  views  expressed  by 
this  court. 

But  passing  that,  and  considering  the  case  in  the  light  of 
the  issues  as  they  stand  upon  the  amended  pleadings  and  the 
findings  of  fact  made  by  the  lower  court,  we  are  clearly  of 
opinion  that  its  decree  in  favor  of  the  plaintiffs  must  be  sus- 
tained.   These  findings  show  that  in  the  lifetime  of  Alfred 
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Bent  the  counsel  of  himself  and  his  two  sisters  advised  them 
to  settle  with  Maxwell  rather  than  take  the  award  of  the 
commissioners ;  that  on  a  conference  between  Alfred  Bent,  act- 
ing for  himself  and  his  sisters,  and  Maxwell,  the  former  de- 
manded $21,000  as  the  consideration  of  such  settlement,  and  that 
Maxwell  offered  $18,000,  a  difference  of  $3000,  or  only  $1000 
for  each  of  the  three  parties  plaintiff;  that  while  no  definite 
agreement  was  then  completed  the  Bents  considered  the  sale  as 
good  as  made,  prepared  deeds  for  carrying  such  settlement  into 
effect,  and  only  waited  on  the  advice  of  Alfred  Bent  that  by  de- 
laying a  few  days  they  might  get  more  money,  he  insisting  that 
they  should  receive  as  much  as  the  Beaubien  heirs  obtained. 
The  findings  also  show  that  the  amount  which  was  finally  ac- 
cepted was  larger  proportionately  than  that  which  the  Beau- 
bien heirs  received  for  their  interests  ;  so  that  while  it  may  be 
technically  true  that  no  settlement  was  accomplished  during 
the  lifetime  of  Alfred  Bent,  it  does  appear  that  negotiations 
had  proceeded  so  far  that  the  Bent  heirs  considered  one  accom- 
plished, and  prepared  to  carry  it  into  effect.  Scheurick  and 
Hicklin,  the  husbands  of  Alfred  Bent's  two  sisters,  as  well  as 
the  four  husbands  of  the  Beaubien  heirs,  who  during  these 
years  sold  and  conveyed  their  interests  to  Maxwell  for  less 
sums  proportionally  than  the  Bent  heirs  received,  were  intelli- 
gent men,  ranked  among  the  best  citizens  of  the  community, 
and  were  considered  men  of  wealth  and  influence,  so  the  case 
is  not  one  of  an  advantage  taken  of  ignorance  and  inexperi- 
ence. It  further  appears  that  the  compromise  as  finally  made 
was  advised  by  the  leading  counsel  for  the  Bent  heirs ;  that 
the  sisters,  who  were  adults,  with  their  husbands,  executed 
deeds  for  the  same  amount,  and  have  never  since  questioned 
the  propriety  and  validity  of  the  settlement.  The  findings 
also  show  that  "at  and  about  the  year  1866,  and  for  several 
years  thereafter,  there  was  no  demand  for  or  sales  of  undi- 
vided interests  in  lands  of  the  quantity,  character  and  loca- 
tion of  those  in  question,  such  as  to  create  any  ascertainable 
market  value  thereof;"  that  the  opinions  of  the  witnesses 
examined  in  the  present  suit  varied  from  two  and  one  half 
cents  to  one  dollar  and  twenty-five  cents  per  acre,  and  that  it 
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is  impossible  to  satisfactorily  ascertain  or  fix  what  was  the 
value  per  acre  of  the  grant  at  that  time,  the  "  value  being 
largely  speculative  for  the  future."  The  court  further  ex- 
pressly finds  that  the  mother  and  guardian  ad  litem  knew  the 
character  and  scopeof  the  instrument  she  was  signing ;  knew 
that  it  was  a  settlement  of  the  claims  in  favor  of  her  children  ; 
was  satisfied  with  the  sum  paid,  and  "  that  no  fraud,  imposi- 
tion or  error  has  been  shown  to  have  entered  into  said  trans- 
action, or  to  have  brought  about  said  compromise  decree." 

That  infants  are  bound  by  a  consent  decree  is  affirmed  by 
the  authorities,  and  this  notwithstanding  that  it  does  not 
appear  that  a  prior  inquiry  was  made  by  the  court  as  to 
whether  it  was  for  their  benefit.  In  1  Dan.  Ch.  PI.  &  Pr. 
163,  it  is  said : 

"Although  the  court  usually  will  not,  where  infants  are 
concerned,  make  a  decree  by  consent,  without  an  inquiry 
whether  it  is  for  their  benefit,  yet  when  once  a  decree  has 
been  pronounced  without  that  previous  step,  it  is  considered 
as  of  the  same  authority  as  if  such  an  inquiry  had  been 
directed,  and  a  certificate  thereupon  made  that  it  would  be 
for  their  benefit.  In  the  same  manner,  an  order  for  main- 
tenance, though  usually  made  after  an  inquiry,  if  made  with- 
out would  be  equally  binding."  (In  support  of  these  proposi- 
tions many  authorities  are  cited  in  a  note.)  ..."  An  in- 
fant defendant  is  as  much  bound  by  a  decree  in  equity  as  a 
person  of  full  age ;  therefore,  if  there  be  an  absolute  decree 
made  against  a  defendant  who  is  under  age,  he  will  not  be 
permitted  to  dispute  it,  unless  upon  the  same  grounds  as 
an  adult  might  have  disputed  it ;  such  as  fraud,  collusion  or 
error." 

In  Walsh  V.  WaUh^  116  Mass.  377,  a  decree  had  been  entered 
as  follows:  "And  the  plaintiff  and  the  defendants,  .  .  . 
Thomas  Keyes,  .  .  .  and  also  in  his  capacity  of  guardian 
ad  litem  of  Bridget  Walsh  and  William  Walsh,  consent- 
ing to  the  following  decree :  And  this  court  being  satisfied 
upon  the  representations  of  counsel  that  the  decree  is  fit  and 
proper  to  be  made  as  against  the  said  Bridget  and  William ; 
it  is  thereupon  ordered,  and  adjudged,  and  decreed,"  etc.     On 
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a  bill  of  review  filed  by  the  minors  this  decree  was  challenged, 
among  other  reasons,  on  the  ground  that  it  appeared  to  have 
been  made  by  consent  of  their  guardian  ad  litem  and  upon 
the  representations  of  counsel  without  proof.  The  court  de- 
cided against  the  contention,  and  speaking  in  reference  thereto, 
through  Mr.  Chief  Justice  Gray,  said : 

"  An  infant  is  ordinarily  bound  by  acts  done  in  good  faith 
by  his  solicitor  or  counsel  in  the  course  of  the  suit,  to  the 
same  extent  as  a  person  of  full  age.  TiUotson  v.  Hargrave^ 
3  Madd.  494 ;  Levy  v.  Zewy,  3  Madd.  245.  And  a  compromise, 
appearing  to  the  court  to  be  for  the  benefit  of  an  infant,  will 
be  confirmed  without  a  reference  to  a  master;  and,  if  sanc- 
tioned by  the  court,  cannot  be  afterwards  set  aside  except  for 
fraud.  Lvppiat  v.  HoUey^  1  Beav.  423  ;  Brooke  v.  Mostyn^  33 
Beav.  457,  and  2  De  Q.,  J.  &  S.  373. 

"  If  the  court  does  pronounce  a  decree  against  an  infant  by 
consent,  and  without  inquiry  whether  it  will  be  for  his  benefit, 
he  is  as  much  bound  by  the  decree  as  if  there  had  been  a 
reference  to  a  master  and  a  report  fcy  him  that  it  was  for  the 
benefit  of  the  infant.  Wall  v.  Bushby,  1  Bro.  Ch.  484 ;  1  Dan. 
Ch.  Prac.  164.  The  case  falls  within  the  general  rule,  that  a 
decree  made  by  consent  of  counsel,  without  fraud  or  collusion, 
cannot  be  set  aside  by  rehearing,  appeal  or  review.  Wehb  v. 
Wehh^  3  Swanst.  658 ;  Harrison  v.  Ruinsey^  2  Ves.  Sen.  488 ; 
Bradish  v.  Oee^  Arnbl.  229 ;  aS.  (7.  1  Keny.  73 ;  Downing  v. 
Gage,  1  Eq.  Cas.  Ab.  165;  Toder  v.  Sansam,  1  Bro.  P.  C. 
(2d  ed.)  468 ;  French  v.  Shotwell,  5  Johns.  Ch.  555." 

Ordinarily  indeed  a  court  before  entering  a  consent  decree 
will  inquire  whether  the  terms  of  it  are  for  the  interest  of 
the  infants.  It  ought  in  all  such  cases  to  malce  the  inquiry, 
and  because  it  is  its  duty  so  to  do  it  will  be  presumed,  in 
the  absence  of  any  showing  to  the  contrary,  that  it  has  per- 
formed its  duty.  In  this  case,  while  the  decree  fails  to  recite 
the  making  of  such  an  inquiry,  there  is  nothing  to  indicate 
that  it  was  not  made;  the  circumstances  tend  strongly  to 
show  that  it  was  in  fact  made,  and  the  finding  is  that  the 
conclusion  reached  by  the  chancellor  as  to  the  advisability  of 
the  settlement  was  a  sound  exercise  of  his  discretion.    It  is 
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true  the  findings  show  that  this  decree  of  September,  1866, 
was  not  made  by  the  personal  procurement,  knowledge  or 
consent  of  said  Scheurick  or  Guadalupe  Bent,  and  the  fact  of 
the  entry  thereof  was  unknown  to  them  for  several  years 
thereafter.    They  also  show  that  there  is  no  pleading,  order 
or  proceeding  of  record  disclosing  whether  or  not  any  inquiry 
was  made  by  the  court ;  but  it  does  appear  that  the  parties 
plaintiff,  including  the  infants,  were  represented  by  counsel; 
that  the  guardian  ctd  litem  as  well  as  the  other  adult  plaintiffs 
fully  understood  the  settlement  and  assented  to  it ;  and  it  is 
not  strange  that,  having  executed  conveyances,  they  left  to 
counsel  such  further  action  as  should  be  deemed  necessary  to 
perfect  the  transfer  of  title.    Further,  in  April  prior  to  this 
decree,  not  only   was  the  suit  revived  in  the  name  of  the 
infant  heirs  of  Alfred  Bent,  but,  on  motion  of  the  solicitors 
for  plaintiffs,  their  mother  was  appointed  guardian  ad  litem 
and  commissioner  in  chancei^y,  with  full  power  to  execute 
deeds  and  carry  into  execution  all  sales  or  transfers  of  their 
interest  in  the  real  estate  described  to  the  defendant  Maxwell 
The  court  was,  therefore,  early  advised  of  the  fact  of  a  pro- 
posed settlement.     The  consent  decree  shows  fully  the  terms 
of  the  settlement,  and  it  certainly  is  not  straining  the  pre- 
sumption in  favor  of  judicial  action  to  assume  that  the  court 
would  not  have  permitted  the  entry  of  this  decree,  providing 
for  a  settlement  whose  terms   were  thus  disclosed,  without 
being  satisfied  that  such  settlement  was  for  the  interest  of  the 
minors  who  were  under  its  charge. 

Again,  the  copy  of  the  order  directing  the  appointment  of 
the  mother  as  guardian  ad  litem  and  giving  her  authority  to 
make  the  conveyance  was  incorporated  into  the  deed  which  she 
knowingly  executed,  so  that  any  inspection  of  the  deed  would 
have  disclosed  the  fact  that  proceedings  were  being  taken  in 
court  looking  to  the  accomplishment  of  this  compromise  and 
settlement.  There  was  no  concealment  or  secrecy  in  the  mat- 
ter. In  this  connection  we  are  referred  to  this  paragraph  in 
the  opinion  of  the  Supreme  Court  of  the  Territory,  filed  in 
the  companion  case  to  which  we  have  heretofore  referred : 

"We  do  not  enter  into  a  discussion  at  large  of  the  testi- 
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mony  by  which  it  is  claimed  that  the  decree  of  September, 
1866,  is  successfully  impeached  upon  the  ground  of  fraud,  and 
while  we  are  not  prepared,  in  view  of  the  testimony  submitted 
since  the  decision  in  ThompBon  v.  Maxwell^  95  U.  S.  400,  to 
say  that '  the  proofs  show  a  case  which,  in  our  own  judgment, 
support  the  conclusions  of  the  decree  to  the  effect  that  the 
terms  of  the  compromise  made  by  the  adult  parties  to  the  suit 
(including  the  mother  and  guardian  of  the  infant  heirs  of 
Alfred  Bent)  were  advantageous  to  the  said  infants  and  were 
so  considered  and  accepted  by  the  court  in  their  behalf,'  we  do 
hold  that  the  judgment  of  the  court  at  that  time  in  so  consider- 
ing and  accepting  said  terms  was  shown  to  be  a  fair  and  reason- 
able exercise  of  the  chancellor's  discretion,  and  that  no  fraud, 
imposition  or  error  has  been  shown  to  have  entered  into  said 
transaction  or  to  have  brought  about  said  compromise  decree." 
It  will  be  seen  from  this  that  while  the  Supreme  Court  of 
the  Territory,  under  the  new  proofs  presented,  was  unable  to 
express  itself  as  strongly  as  this  court  had  done,  it  did  consider 
that  the  judgment  of  the  chancellor  in  considering  and  accept- 
ing the  terms  of  settlement  was  a  fair  and  reasonable  exercise 
of  his  discretion.  In  other  words,  that  court  seems  to  have 
been  of  the  opinion  that  under  the  later  testimony  it  could  not 
be  said  that  the  settlement  was  in  fact  advantageous  to  the 
infants,  but  at  the  same  time  found  that  the  chancellor  not 
only  made  inquiry  and  considered  the  question  of  advantage, 
but  also  exercised  fair  and  reasonable  discretion  in  approving 
the  settlement;  and  that,  certainly,  is  all  that  is  necessary 
to  uphold  a  decree  of  a  court.  It  would  be  strange,  indeed, 
if,  when  those  authorized  to  represent  minors,  acting  in  good 
faith,  make  a  settlement  of  claims  in  their  behalf,  and  such 
settlement  is  submitted  to  the  proper  tribunal,  and  after  ex- 
amination by  that  tribunal  is  found  to  be  advantageous  to  the 
minors  and  approved  by  a  decree  entered  of  record,  such 
settlement  and  decree  can  thereafter  be  set  aside  and  held 
for  naught  on  the  ground  that  subsequent  disclosures  and 
changed  conditions  make  it  obvious  that  the  settlement  was 
not  in  fact  for  the  interests  of  the  minors,  and  that  it  would 
have  been  better  for  them  to  have  retained  rather  than  com- 
voL.  cLxvm— 30 


Digitized  by 


Google 


466  OCTOBER  TERM,  1897. 

Opinion  of  the  Court 

promised  their  claims.  If  such  a  rule  ever  comes  to  be  recog- 
nized it  will  work  injury  rather  than  benefit  to  the  interests 
of  minors,  for  no  one  will  make  any  settlement  of  such  claims 
for  fear  that  it  may  thereafter  be  repudiated.  The  best  inter- 
ests of  minors  require  that  things  that  are  done  in  their 
behalf,  honestly,  fairly,  upon  proper  investigation  and  with 
the  approval  of  the  appropriate  tribunal,  shall  be  held  as 
binding  upon  them  as  similar  action  taken  by  adults. 

Again,  it  is  said  that  it  appears  from  the  findings  that  the 
guardian  ad  litem  was  a  Mexican  woman,  and,  at  the  time  of 
the  execution  of  the  deed,  ignorant  of  the  English  language, 
unfamiliar  with  business  or  her  duties  as  guardian,  without 
knowledge  of  the  boundaries  or  extent  of  the  grant  or  of  the 
character  and  value  thereof;  that  Maxwell  represented  to 
Scheurick  that  the  grant  was  not  as  large  as  it  was  supposed 
to  be ;  that  it  did  not  extend  into  Colorado  or  beyond  the  Red 
River,  whereas  it  did  so  extend  over  200,000  acres;  that  Scheu- 
rick and  the  guardian  ad  litem  believed  and  were  influenced 
by  said  representations;  that  Maxwell,  while  generous  and 
magnanimous  in  many  respects,  was  unscrupulous  and  tyran- 
nical as  well,  a  resolute  and  determined  man,  of  large  wealth 
and  great  influence  throughout  the  county  of  Taos  and  Terri- 
tory of  New  Mexico;  that  he  made  threats  that  unless  the 
Bent  heirs  accepted  $18,000  for  their  claims  they  would  never 
get  anything,  and  that  such  threats  were  communicated  to 
the  guardian  ad  litem^  and  that  these  matters  influenced  her 
in  making  the  settlement  and  conveyance.  But  it  also  appears 
that  it  was  not  definitely  known  at  the  time  where  was  the 
boundary  line  between  Colorado  and  New  Mexico ;  that  the 
guardian  ad  litem  acted  in  concert  with  the  adult  plaintiffs 
who  were  dealing  with  their  own  interests  on  the  same  terms, 
and  that  she  was  willing  to  make  the  same  settlement  they 
did.  And  when  we  take  into  consideration  the  character,  the 
ability  and  standing  of  the  husbands  of  the  other  adult  plain- 
tiffs, the  fact  that  their  interests  were  alike,  that  they  all 
acted  together,  that  the  settlement  which  was  finally  made 
was  so  nearly  that  which  the  father  of  these  minors  had  pro- 
posed in  his  lifetime,  the  fact  that  no  fraud,  imposition  or 
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error  entered  into  the  transaction  or  brought  about  the  settle- 
ment, it  is  going  too  far  to  hold  that  the  mere  weakness  and 
ignorance  of  the  guardian  ad  litem,  whose  interests  were 
looked  after  by  her  brother  in  law  and  counsel,  or  the  strength 
and  vigor  of  the  opposing  party,  are  sufficient  to  invalidate  a 
decree  otherwise  not  open  to  objection. 

Again,  it  is  urged  that  the  whole  of  the  consideration  had 
not  been  paid  by  Maxwell  at  the  time  of  the  commencement 
of  this  suit.  The  findings  are  that,  as  to  the  payment,  the 
testimony  is  conflicting.  It  seems  that  Maxwell  gave  notes 
for  the  amount  to  each  of  the  three  plaintiffs.  The  guardian 
ad  litem  testified  that  the  note  she  received  had  been  paid  — 
so  testifying  because  her  second  husband,  Thompson,  to  whom 
she  was  married  about  thirteen  months  after  the  death  of 
Alfred  Bent,  and  to  whom,  at  the  time  of  the  marriage,  she 
delivered  the  note  with  everything  else  she  had,  told  her  it 
had  been  paid.  Other  witnesses  testified  that  only  a  portion 
of  it  had  been  paid,  and  the  court  found  that  the  weight  of 
the  evidence  was  that  at  the  beginning  of  the  suit  a  consider- 
able sum  was  still  unpaid,  but  how  much  could  not  be  ascer- 
tained. Maxwell  was  at  all  times  a  man  of  ample  financial 
responsibilit3^  No  part  of  the  proceeds  of  the  note  was  paid 
directly  to  the  minors  or  their  mother,  but  Thompson,  her  sec- 
ond husband,  supported,  maintained  and  educated  the  minors 
during  their  minority  with  the  funds  of  his  wife  and  himself 
the  same  as  his  own  children,  keeping  no  separate  account. 
The  sum  and  substance  of  all  this  is,  that  each  of  the  three 
separate  plaintiffs  took  notes  for  the  money  Maxwell  was  to 
pay  in  settlement.  "Whether  these  notes  drew  interest  or  not 
is  not  disclosed,  but  Maxwell  was  a  man  of  large  financial 
ability,  from  whom  the  notes  could  have  been  collected  at  any 
time  if  the  parties  desired,  and  if  either  of  them  permitted  the 
note  to  remain  uncollected  it  must  be  assumed  that  it  was  for 
some  good  reason,  possibly  for  the  sake  of  the  interest  which 
the  note  drew.  There  is  no  finding  that  the  note  to  the 
guardian  ad  litem  had  not  long  since  been  paid,  but  simply 
that  it  had  not  been  fully  paid  at  the  time  this  suit  was  com- 
menced, to  wit,  in  1870.     If  what  was  paid  was  not  paid  to 
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the  guardian  ad  litem  it  was  because  she  had  turned  the  note, 
as  well  as  all  other  papers  she  had,  over  to  her  second  husband. 
Whatever  may  be  said  as  to  the  carelessness  or  the  irregularity 
of  these  proceedings  it  cannot  be  doubted  that  substantially 
the  proceeds  of  the  note  went  to  the  benefit  of  the  children,  for 
they  were  supported  and  educated  by  the  second  husband  the 
same  as  his  own  children.  In  this  connection  also  it  is  well 
to  notice  the  fact  that,  according  to  the  inventory  filed  by  the 
widow  of  Alfred  Bent  as  administratrix,  outside  of  the  real 
estate  and  the  note  received  from  Maxwell,  the  total  assets  of 
the  estate  were  $1408.  The  claims  admitted  and  allowed  in 
the  probate  court  amounted  to  $2423 ;  and  while  certain  wit- 
nesses familiar  with  his  affairs  testified  that  he  had  both  real 
and  personal  property  other  than  that  in  the  inventory,  both 
in  New  Mexico  and  Colorado,  it  does  not  appear  what  amount, 
if  any,  there  was  of  such  property.  It  would  seem  from  this 
that  the  interests  of  the  minors  required  the  settlement  of  this 
claim  against  Maxwell,  in  order  to  secure  funds  for  their 
maintenance  and  education,  for  the  whole  personal  estate  of 
their  father,  as  shown  by  the  inventory,  was  not  sufficient  to 
pay  the  claims  allowed. 

These  are  all  the  mattere  which  are  called  to  our  attention 
as  tending  to  impugn  the  validity  of  this  consent  decree,  and 
even  if  we  were  at  liberty  under  the  terms  of  the  prior  deci- 
sion to  consider  all  these  new  matters  we  are  of  opinion  that 
there  is  not  enough  in  them,  singly  or  together,  to  justify  us 
in  disturbing  the  settlement  which  was  made  and  the  de- 
cree which  was  entered. 

In  determining  the  validity  of  this  transaction  it  must  be 
remembered  that  the  petition  filed  in  the  original  case  brought 
by  Alfred  Bent  and  his  sisters  disclosed  that  the  interest  which 
their  father  claimed  in  the  grant  arose  out  of  a  parol  agree- 
ment, and  so  it  is  not  strange  that  after  a  decree  had  been 
rendered  in  their  favor  their  counsel  advised  a  settlement  and 
the  receipt  of  money  rather  than  take  the  chances  of  further 
review  in  an  appellate  court ;  that  Alfred  Bent,  the  father  of 
these  minors,  with  his  sisters,  entered  upon  negotiations  look- 
ing to  a  settlement  of  their  claims,  and  that  although  there 
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was  a  difference  of  $3000  between  what  was  demanded  and 
what  Maxwell  offered,  they  considered  the  question  as  settled, 
and  prepared  deeds  for  the  purpose  of  making  conveyances  of 
their  interests,  and  that  the  delay  in  fully  consummating 
this  settlement  was  owing  to  the  hope  of  getting  a  little  more 
money ;  that  only  the  accidental  death  of  Alfred  Bent  pre- 
vented the  consummation  of  that  settlement,  a  settlement  by 
adults,  and  one  which  would  never  have  afforded  any  excuse 
for  further  litigation,  as  is  shown  by  the  acceptance  on  the 
part  of  the  two  sisters  of  the  settlement  in  their  favor ;  that 
while  the  guardian  ad  litem  was  an  ignorant  and  inexperi- 
enced woman,  her  interests  were  looked  after  by  her  brother 
in  law,  who  was  a  capable  business  man,  and  by  counsel 
learned  in  the  law ;  and,  while  there  may  have  been  some  irreg- 
ularities in  the  proceedings,  yet  it  is  affirmatively  found  that 
there  was  no  fraud,  imposition  or  error  in  the  transaction  or 
the  decree.  Surely  under  those  circumstances  the  decree 
ought  not  to  be  disturbed. 

But  there  is  another  aspect  in  which  the  equities  of  this 
case  may  fairly  be  considered.  The  will  of  Alfred  Bent  gave 
the  entire  estate  to  his  widow — gave  it,  it  is  true,  for  the 
maintenance  of  herself  and  her  children,  but  nevertheless 
passed  the  title  to  her;  and  though  the  will  had  not  been 
probated  at  the  time  of  this  settlement,  it  was  soon  thereafter, 
and,  of  course,  became  operative  as  and  from  the  date  of  his 
death,  so  that  at  the  time  of  the  settlement  the  title  to  this 
property  was  in  her.  The  owner  by  his  will  gave  this  prop- 
erty to  his  widow,  and  by  such  will  trusted  to  her  to  make 
such  disposition  of  it  as  she  should  deem  best,  relying  upon 
her  to  use  the  proceeds  for  her  own  maintenance  and  that  of 
her  children.  He  had  a  right  to  make  such  a  disposition  of 
the  property  and  entrust  it  absolutely  to  her,  and  that  in 
respect  to  this  property  it  was  not  an  unwise  disposition  is 
evident,  for  although  he  must  have  known  of  her  inexperience 
in  matters  of  business,  he  also  knew  that  her  interests  were 
identical  with  those  of  his  sisters,  and  that  their  common 
interests  would  be  cared  for  by  those  competent  to  look  after 
such  affairs.     If  the  settlement  made  by  the  sisters,  as  adults, 
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is  beyond  challenge,  should  not  that  made  by  the  widow,  also 
an  adult,  be  upheld,  and  for  the  same  reasons?  The  question, 
under  those  circumstances,  would  be  not  whether  she  was 
guilty  of  any  wrongful  use  of  the  funds  which  she  received, 
but  whether  she  as  the  holder  of  the  title  was  fraudulently 
led  into  the  settlement.  It  is,  of  course,  not  necessary  to  rest 
this  case  upon  such  suggestions,  but  they  are  certainly  worthy 
of  consideration  in  determining  its  equities. 

In  conclusion,  it  may  not  be  inappropriate  to  call  attention 
to  some  things  which  are  matters  of  public  history,  and  which 
are  referred  to  at  some  length  in  the  Maxwell  Land  Grant 
Caacj  121  U.  S.  325.  The  Mexican  colonization  law  limited 
the  amount  of  a  grant  to  a  single  individual  to  eleven  square 
leagues,  and  it  was  claimed  that  all  grants  like  this  in  which 
outboundaries  were  named  were  to  be  taken  as  simply  grants 
of  eleven  square  leagues  per  individual,  to  be  laid  off  within 
such  outboundaries.  As  there  were  in  this  case  two  grantees, 
Beaubien  and  Miranda,  it  was  according  to  the  claim  a  grant 
by  the  Mexican  authorities  of  only  twenty-two  square  leagues, 
or  97,4241^  acres.  While  this,  with  other  grants,  was  on  June 
21,  1860,  confirmed  by  act  of  Congress,  c.  167,  12  Stat.  71, 
claim  was  still  made  that  the  confirmation  was  operative  only 
for  the  twenty-two  square  leagues.  Some  of  the  Secretaries 
of  the  Interior  of  the  United  States  refused  to  issue  patents 
in  such  cases  for  any  more  than  eleven  square  leagues  per 
individual  grantee,  and  not  until  the  case  of  Taineling  v. 
United  States  Freehold  Co.,  93  U.  S.  644,  decided  in  187C, 
was  it  settled  that  such  an  act  of  confirmation  was  equivalent 
to  a  grant  de  novo,  and  included  all  the  lands  within  the  out- 
boundaries. Indeed,  in  the  opinion  in  the  Maxwell  Land 
Grant  Case,  supra,  decided  in  1887,  it  is  intimated  that  the 
Tameling  case  was  not  conclusive  upon  the  question,  because 
that  was  an  action  in  ejectment  in  which  the  legal  title  shown 
by  the  patent  prevailed,  and  not  until  the  case  then  being 
considered,  in  which  was  a  direct  attack  by  the  United  States 
upon  a  patent,  could  it  be  held  that  there  was  a  final  adjudica- 
tion of  the  question.  So  that  while  the  owners  of  the  land 
grant  were  claiming  as  against  the  Government  the  whole 
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area  within  the  outboundaries  it  was  still  an  unsettled  ques- 
tion whether  they  would  finally  succeed  in  obtaining  more 
than  the  twenty-two  square  leagues.  "Was  it  not  a  wise 
settlement  for  parties,  whose  claim  to  an  interest  in  what 
might  be  found  to  be  less  than  100,000  acres  rested  simply 
on  a  parol  agreement  therefor,  to  obtain  for  that  interest  a 
sum  which  was  more  than  half  what  the  best  government 
land  could  be  purchased  for?  We  think  it  can  be  well  said, 
in  the  language  of  the  Supreme  Court  of  Mew  Mexico,  "that 
the  judgment  of  the  court  at  that  time  in  so  considering  and 
accepting  said  terms  was  shown  to  be  a  fair  and  reasonable 
exercise  of  the  chancellor's  discretion." 

We  see  no  error  in  this  record,  and  the  decree  is 

Affirmed. 

Mb.  JusnoB  Shibas  and  Mb.  Justice  White  dissented. 


Bent  v.  Miranda.  Appeal  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico.  No.  91.  Argued  with  No.  90  and  by 
the  same  counsel.  Mr.  Justice  Brewer  :  This  is  a  case,  the  com- 
panion of  that  just  decided,  as  has  been  indicated  in  the  opinion  in 
that  case,  and  l^e  same  considerations  compel  an  afl&rmance  of  the 
decree  herein. 

Mb.  Justice  Shiras  and  Mr.  Justice  White  dissented. 


HYER  V.  RICHMOND  TEACTION  COMPANY. 
obrtiorari  to  the  oiBOurr  court  of  appeals  for  the 

FOURTH   CIRCUIT. 

No.  879.    Submitted  October  18, 1897.  —Decided  December  6, 1897. 

Hyer  and  Shield  were  engaged  separately,  each  on  behalf  of  himself  and  his 
associates,  in  seeking  from  the  city  government  of  Richmond  a  conces- 
sion for  a  street  railway  with  collateral  lines.  Hyer*s  organization  was 
to  be  called  the  Richmond  Condnit  Company,  and  Shield's  the  Richmond 
Traction  Company.  Hyer  made  a  deposit  of  money  in  a  bank  in  Rich- 
mond to  aid  in  his  projects.  Hyer  and  Shield  then  contracted  in  writing 
as  foUows,  each  being  f  aUy  aathorized  thereto  by  his  associates :  *'  We 
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hereby  bind  ourselves,  in  onr  own  behalf  and  for  our  associates,  mntn- 
ally  to  cooperate  one  with  the  other  in  securing  a  franchise  for  said 
railway  and  to  divide  equally  between  us  and  our  associates  whatever 
may  be  realized  from  the  enterprise,  first  deducting  from  said  amount 
whatever  actual  expenses  may  have  been  incurred  by  either  side,  such 
expenses  to  be  paid  out  of  the  first  money  realized  from  said  enterprise. 
The  deposit  already  made  with  the  State  Bank  of  Richmond,  by  Hyer  or 
liis  associates,  is  to  stand  and  remain  intact  as  it  now  is  for  the  purpose 
of  securing  the  franchise  aforesaid,  subject  to  any  conditions  for  the 
withdrawal  thereof  made  by  Hyer  with  the  depositor  after  the  seventeenth 
(lay  of  August,  1895 ;  and  further,  it  is  agreed  that  the  application  and 
franchise  to  be  presented  to  the  common  council  of  the  city  of  Richmond 
shall  be  that  of  the  Richmond  Traction  Company,  for  the  building  of  an 
overhead  trolley  railway  or  cable  system."  A  full  statement  of  the  action 
of  the  two  companies  was  made  to  the  Richmond  authorities.  Hyer  fully 
performed  his  agreements.  He  was  unable  to  go  to  Richmond  when  the 
matter  was  settled,  and  Shield  secured  the  concession  for  himself  and  his 
associates,  and  refused  to  permit  Hyer  and  his  associates  to  participate 
in  it.  By  bill  in  equity,  amended  bill  and  supplemental  bill,  Hyer  sought 
to  be  declared  owner  of  one  half  interest  In  the  Traction  Company's  fran- 
chise, property  and  stock,  and  for  a  decree  securing  the  possession  and 
enjoyment  thereof.  Heldj  that,  without  deciding  whether  the  contract 
sued  on  was,  under  the  facts  and  circumstances  disclosed,  void  as  against 
public  policy,  the  case  presented  was  not  one  which  called  for  the  inter- 
position of  a  court  of  equity;  but  that  the  plaintiflTs  remedy  was  by  an 
action  at  law. 

On  October  30,  1895,  appellant,  as  plaintiff,  filed  his  bill 
against  the  defendants  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia.  After  some 
changes,  he,  on  April  18,  1896,  filed  an  amended  and  supple- 
mental bill.  The  sufficiency  of  this  was  challenged  by  de- 
murrer. The  demurrer  was  sustained,  and  on  August  22  a 
decree  was  entered  dismissing  the  bill.  From  that  decree  the 
plaintiff  appealed  to  the  Court  of  Appeals,  which  court,  on 
May  14, 1897,  ordered  that  the  decree  of  the  Circuit  Court  be 
affirmed,  without  prejudice.  "Whereupon  the  case  was  removed 
to  this  court  by  certiorari. 

It  appears  from  the  allegations  in  the  amended  and  supple- 
mental bill  that  the  plaintiff,  whose  attention  had  been  for 
some  time  devoted  to  the  matter  of  street  railways  in  the  city 
of  Richmond,  Virginia,  succeeded  in  obtaining  from  the  city 
council  a  franchise  for  the  construction  and  operation  of  a 
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street  railway  on  Broad  street,  in  that  city.  An  ordinance, 
passed  on  June  17,  granted  the  franchise  to  the  plaintiff  and 
his  associates  under  the  name  and  style  of  the  Richmond  Con- 
duit Company.  The  terms  of  this  ordinance  differed  in  some 
respects  from  those  of  the  one  prepared  by  the  plaintiff,  who 
declined  to  accept  it  or  to  proceed  under  it  in  the  form  in 
which  it  had  passed  the  council.  But  upon  an  open  conference 
with  the  committee  on  streets  of  the  city  council  plaintiff  was 
assured  that  changes  would  be  made  rendering  the  franchise 
acceptable  to  him,  provided  he  would  deposit  in  one  of  the 
banks  of  the  city  of  Richmond  the  sum  of  ten  thousand  dollars, 
upon  certain  conditions  embodied  in  a  paper,  prepared  by  the 
city  attorney.  On  July  17  he  caused  the  deposit  to  be  made, 
and  gave  satisfactory  guarantees  of  the  good  faith  of  himself 
and  associates,  and  of  their  purpose  to  construct  the  railway, 
which  guarantees,  as  he  was  assured,  would  secure  the  modi- 
fication of  the  grant  in  accordance  with  his  suggestions. 
Wliile  in  Richmond,  and  conferring  with  the  various  committees 
of  the  city  council  with  regard  to  this  franchise,  he  became 
aware  that  certain  other  parties  were  seeking  to  secure  a  grant 
of  a  like  franchise  to  them,  under  the  name  and  style  of  the 
Richmond  Traction  Company,  and  that  the  defendant,  P.  B. 
Shield,  was  apparently  the  head  of  this  movement,  but  he  had 
not  been  successful  in  obtaining  the  passage  of  any  ordinance 
by  the  city  council.  In  the  early  part  of  August,  1895,  the 
plaintiff  went  to  the  city  of  New  York,  to  make  arrangements 
for  constructing  the  railway  as  soon  as  the  amendments  had 
been  made  to  the  ordinance.  While  there  he  was  in  the  bank- 
ing house  of  Stewart  &  Co.,  who  had  been  advising  with  him 
with  a  view  of  aiding  him  financially  in  the  prosecution  of  his 
enterprise,  and  there  ascertained  that  the  defendant  Shield 
was  also  in  conference  with  the  said  firm  of  Stewart  &  Co., 
seeking  aid  in  the  prosecution  of  his  Richmond  Traction  Com- 
pany scheme.  Stewart  &  Co.  advised  the  consolidation  of  the 
two  interests,  to  wit,  the  interest  of  plaintiff  and  his  associates 
in  the  Conduit  Company  with  that  of  Shield  and  his  associates 
in  the  Traction  Company.  After  some  conferences  a  contract 
was  entered  into  between  plaintiff  and  Shield,  which  took  the 
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form  of  a  joint  letter  to  the  banker,  of  whioh  the  following  is 
a  copy : 

"  New  Yokk,  August  9^A,  1895. 
"  S.  H.  G.  Stewart,  Esq.,  40  Wall  street,  city. 

"  Dbab  Sib  :  We,  the  undersigned,  L.  H.  Hyer,  of  Washing- 
ton, D.C.,  and  Phil.  B.  Shield,  of  Richmond,  Va.,  have  this 
day  entered  into  the  following  agreement:  That  both  of  us 
being  interested  in  the  procuring  of  a  franchise  for  and  the 
construction  of  a  street  railway  on  Broad  street,  in  the  city  of 
Richmond,  Virginia,  with  collateral  lines,  have  made  the  fol- 
lowing agreement:  That  we  hereby  bind  ourselves,  in  our 
own  behalf  and  for  our  associates,  mutually  to  cooperate  one 
with  the  other  in  securing  a  franchise  for  said  railway  and  to 
divide  equally  between  us  and  our  associates  whatever  may 
be  realized  from  the  enterprise,  first  deducting  from  said 
amount  whatever  actual  expenses  may  have  been  incurred  by 
either  side,  such  expenses  to  be  paid  out  of  the  first  money 
realized  from  said  enterprise. 

"  It  is  further  agreed  between  us  that  the  deposit  already 
made  with  the  State  Bank  of  Richmond,  at  Richmond,  Vir- 
ginia, by  Mr.  L.  H.  Hyer  or  his  associates,  is  to  stand  and 
remain  intact  as  it  now  is  for  the  purpose  of  securing  the 
franchise  aforesaid,  subject  to  any  conditions  for  the  with- 
drawal thereof  made  by  Mr.  Hyer  with  the  depositor  after 
the  seventeenth  day  of  August,  1895 ;  and  further,  it  is  agreed 
that  the  application  and  franchise  to  be  presented  to  the  com- 
mon council  of  the  city  of  Richmond  shall  be  that  of  the  Rich-- 
mond  Traction  Company,  for  the  building  of  an  overhead 
trolley  railway  or  cable  system. 

"  Among  ourselves  we  will  decide  what  names  are  proper  to 
be  used  in  the  franchise  and  the  policy  we  will  use  in  pro- 
curing the  same. 

"  Tours  very  respectfully, 

"(Signed)    L.  H.  Hybe. 
"  (Signed)    Phil.  B.  Shield. 

Plaintiff  was  authorized  to  act  for  himself  and  associates, 
and  the  defendant  Shield  represented  that  he  had  a  power  of 
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attorney  from  all  parties  interested  in  the  traction  company 
scheme,  and  he  did  actually  represent  them. 

It  was  agreed  between  the  parties  to  this  contract  that  a 
full  statement  and  explanation  of  the  action  of  the  two  com- 
panies should  be  made  to  the  city  authorities  of  Richmond, 
and  in  fact  it  was  so  made.  Plaintiff  fully  performed  all  the 
promises  and  covenants  entered  into  in  said  contract  in  behalf 
of  himself  and  his  associates,  but  being  detained  by  a  serious 
illness  was  unable  to  proceed  immediately  to  Richmond,  and 
trusted  to  the  defendant  Shield  and  his  associates  to  carry  out 
other  terms  of  the  contract  and  secure  the  franchise  for  the 
mutual  benefit  of  both  interests.  Disregarding  this  contract. 
Shield  and  his  associates  secured  the  passage  of  an  ordinance 
granting  the  franchise  to  them,  and  wholly  ignoring  plaintiff 
and  his  associates.  The  first  section  of  this  ordinance  provides : 
"  That  the  Richmond  Traction  Company,  composed  of  John 
W.  Middendorf,  John  L.  Williams,  Everett  Waddey,  Reuben 
Sherreffs,  Philip  B.  Shield,  Charles  T. 'Child  and  W.  F.  Jen- 
kins, be,  and  the  same  is  hereby,  permitted  to  construct  and 
operate  a  street  railway  within  the  limits  of  the  city,  along 
the  following  routes,  under  and  subject  to  the  conditions  and 
provisions  hereinafter  set  forth:  A  double  track  in  Broad 
street,"  etc.  Subsequent  sections  cast  various  obligations  upon 
the  company  in  respect  to  the  construction  and  operation  of 
the  railway,  the  use  by  other  companies  of  the  tracks,  and  the 
payment  of  a  certain  per  cent  of  the  gross  receipts  into  the 
treasury  of  the  city.    The  last  section  is  as  follows  : 

"  Fourteenth.  Said  Richmond  Traction  Company,  and  all 
such  persons  as  now  compose  said  company,  or  who  may  here- 
after unite  with  them,  are,  in  virtue  of  the  authority  vested  in 
the  common  council  of  Richmond,  pursuant  to  the  act  of  the 
General  Assembly  of  Virginia,  passed  March  20, 1860,  entitled 
'An  act  to  authorize  the  common  council  of  Richmond  to  au- 
thorize persons  to  construct  railroads  in  the  streets  of  said  city,' 
declared  to  be  a  corporation,  and  are  vested  with  all  the  rights 
and  privileges  conferred,  or  intended  to  be  conferred,  by  said 
act  on  persons  or  companies  authorized  by  said  council  of  the 
city  of  Richmond  to  construct  railroads  in  the  streets  of  said 
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city,  and  are  likewise  bound  by  all  the  restrictions  of  said 
act." 

All  the  parties  named  in  the  first  section  of  this  ordinance 
were  daly  notified  of  the  claims  of  plaintiff  and  his  associates, 
under  the  contract  of  August  9  :  notwithstanding  which  they 
ignored  plaintiff  and  his  associates,  and  proceeded  to  organize 
a  corporation,  taking  all  the  stock  to  themselves,  paying  noth- 
ing therefor,  but  receiving  certificates  purporting  to  be  of  fully 
paid  stock.  Plaintiff,  after  alleging  that  he  is  the  holder 
of  all  the  interests  represented  by  himself  and  his  associate 
prayed  that  he  be  decreed  the  owner  of  one-half  interest  in 
the  Traction  Company's  franchise,  property  and  stock,  and 
specifically  for  certain  orders  to  secure  to  him  the  possession 
and  enjoyment  of  such  interest. 

Mr,  Robert  Stiles  and  Mr.  Addison  Z.  Holldday  for  Hyer. 

Mr,  W,  W.  Jlenry^  Mr.  Edmund  Randolph  WilliamSj  Mr. 
S,  D.  Schmucker  and  Mr.  George  Whitelock  for  the  Bichmond 
Traction  Company. 

Mb.  Justice  Bbeweb  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

Two  questions  arise  in  this  case  :  First,  whether  the  contract 
sued  on  is,  under  the  facts  and  circumstances  disclosed  in  the 
bill,  void  as  against  public  policy  ^  and,  if  not,  whether  the 
case  presented  is  one  which  calls  for  the  interposition  of  a 
court  of  equity,  or  should  be  determined  in  a  court  of  law. 

In  respect  to  the  first  question,  it  will  be  borne  in  mind 
that  upon  a  demurrer,  whatever  the  facts  in  the  case  may 
really  be,  we  must  take  them  to  be  as  stated  in  the  bill.  So, 
in  determining  the  question  of  the  validity  of  this  contract  it 
must  be  assumed  that  there  was  no  concealment ;  that  every- 
thing was  open  and  public ;  and  nothing  withheld  from  the 
knowledge  of  the  city  council,  or  any  parties  interested  in  the 
matter.  The  case  thus  presented  is :  Two  parties  apply  sepa- 
rately to  a  city  council  for  a  franchise  to  construct  a  street  rail- 
way.   The  banker  from  whom  each  of  the  parties  is  seeking 
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financial  assistance  advises  them  to  unite  and  make  a  single 
application.  They  do  so,  and  thereafter  the  city  council, 
aware  of  both  interests,  of  the  two  applications,  of  the  advice 
to  consolidate  and  the  party  by  whom  it  is  given,  and  of  all 
the  terms  of  the  consolidation,  grants  the  franchise  to  only  one 
of  the  parties.  Was  the  agreement  to  unite  in  one  application 
against  public  policy  and  void  ? 

In  the  view  we  have  taken  of  the  second  of  these  questions 
it  is  unnecessary  to  definitely  determine  the  answer  which 
should  be  given  to  the  first,  though  it  may  not  be  inappropri- 
ate to  observe  that  the  vice  which  is  so  frequently  detected  in 
contracts  and  agreements  of  a  similar  nature  lies  in  the  fact  of 
secrecy,  concealment  and  deception ;  the  one  applicant,  though 
apparently  antagonizing  the  other,  is  really  supporting  the 
latter's  application,  and  the  public  authorities  are  misled  by 
statements  and  representations  coming  from  a  supposed  ad- 
verse but  in  fact  friendly  source.  It  would  scarcely  be 
doubted  that  two  or  more  parties  may  properly  unite  in  a 
partnership  or  corporation  and  thus  unitedly  make,  in  the 
name  of  the  partnership  or  corporation,  a  single  application 
for  a  grant  or  franchise ;  and,  if  they  may  so  unite  before 
any  application,  it  is  not  easy  to  see  why  they  may  not  so 
unite  after  having  once  made  separate  applications,  providing 
all  the  facts  and  circumstances  are  fully  disclosed  and  the 
public  and  the  public  authorities  act  upon  full  knowledge  ;  and 
if  they  may  sometimes  so  unite,  an  agreement  for  uniting  is 
not  necessarily  void.  As  said  by  the  New  York  Court  of  Ap- 
peals in  Atcheson  v.  Malloriy  43  N.  Y.  147,  151 :  "  A  joint  pro- 
posal, the  result  of  honest  cooperation  though  it  might  prevent 
the  rivalry  of  the  parties,  and  thus  lessen  competition,  is  not  an 
act  forbidden  by  public  policy.  Joint  adventures  are  allowed. 
They  are  public  and  avowed  and  not  secret.  The  risk  as  well 
as  the  profit,  is  joint  and  openly  assumed.  The  public  may 
obtain  at  least  the  bejiefit  of  the  joint  responsibility,  and  of 
the  joint  ability  to  do  the  service.  The  public  agents  know, 
then,  all  that  there  is  in  the  transaction,  and  can  more  justly 
estimate  the  motives  of  the  bidders  and  weigh  the  merits  of 
the  bid." 
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See  also  Smith  v.  Greenlee^  2  Dev.  (Law,)  126;  Phippen  v. 
Stickney^  3  Met.  384 ;  Greenwood  on  Public  Policy,  p.  190, 
Rule  177. 

It  may  be  noticed  that  there  is  noticing  in  the  agreement, 
reduced  to  writing,  or  as  interpreted  by  the  facts  stated, 
which  tends  to  show  any  thought  or  purpose  of  using  cor- 
rupt or  improper  influences  to  secure  the  action  of  the  city 
council.  So  that,  upon  the  record  as  it  stands,  the  question 
is,  narrowly,  whether  any  agreement  to  unite  between  parties 
who  have  applied,  or  contemplate  application,  for  a  franchise 
is  under  all  circumstances  necessarily  void  as  against  public 
policy. 

The  case  is  also  easily  distinguishable  from  those  of  con- 
tracts merely  to  abstain  from  bidding.  An  agreement  not 
to  bid  tends  to  diminish  the  number  of  bidders,  and  thus 
prima  facie  to  lessen  the  probable  profitableness  of  the  sale 
or  contract.  Yet,  even  in  cases  of  public  sales,  the  rule  laid 
down  by  this  court  is  that  agreements  to  unite  in  a  bidding  are 
not  necessarily  void.  Some  other  element  than  the  mere  fact 
of  union  must  exist  before  the  agreement  is  to  be  condemned. 
Kearney  v.  Taylor^  15  How.  494.  In  that  case,  at  a  public 
sale  a  portion  of  a  farm  was  purchased  by.  a  company,  or- 
ganized pending  the  sale  and  making  the  purchase  with  the 
view  of  laying  out  and  establishing  a  town  thereon.  After 
discussing  the  question  of  competition,  and  the  reasons  which 
had  led  courts  to  frequently  denounce  such  combinations  for 
the  purpose  of  bidding,  the  opinion  adds,  (p.  520) : 

"  These  observations  are  suflBcient  to  show  that  the  doctrine 
which  would  prohibit  associations  of  individuals  to  bid  at  the 
legal  public  sales  of  property,  as  preventing  competition, 
however  specious  in  theory,  is  too  narrow  and  limited  for  the 
practical  business  of  life,  and  would  oftentimes  lead  inevita- 
bly to  the  evil  consequences  it  was  intended  to  avoid.  In- 
stead of  encouraging  competition,  it  would  destroy  it.  And 
sales,  in  many  instances,  could  be  effected  only  after  a  sacri- 
fice of  the  value,  until  reduced  within  the  reach  of  the  means 
of  the  individual  bidders. 

"We  must,  therefore,  look  beyond  the  mere  fact  of  an  as- 
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sociation  of  persons  formed  for  the  purpose  of  bidding  at  this 
sale,  as  it  may  be  not  only  unobjectionable,  but  oftentimes 
meritorious,  if  not  necessary,  and  examine  into  the  object 
and  purposes  of  it ;  and  if,  upon  such  examination,  it  is  found 
that  the  object  and  purpose  are,  not  to  prevent  competition, 
but  to  enable,  or  as  an  inducement  to  the  persons  composing 
it,  to  participate  in  the  biddings,  the  sale  should  be  upheld  — 
otherwise  if  for  the  purpose  of  shutting  out  competition,  and 
depressing  the  sale,  so  as  to  obtain  the  property  at  a  sacrifice. 

''  Each  case  must  depend  upon  its  own  circumstances ;  the 
courts  are  quite  competent  to  inquire  into  them,  and  to 
ascertain  and  determine  the  true  cliaracter  of  each." 

The  observations  thus  made  show  that  every  case  must  be 
determined  upon  its  peculiar  facts  and  circumstances,  and  the 
courts,  before  condemning  an  agreement  to  unite  in  a  bid, 
must  see  that  the  agreement  is  such  as  really  destroys  the 
value  of  competitive  bidding ;  and  these  observations,  it  must 
be  noticed,  were  made  in  respect  to  a  case  in  which  a  public 
sale  had  been  ordered.  The  sale  was,  therefore,  something 
which  must  take  place,  and  the  question  of  making  a  sale 
was  not  discretionary  with  the  sheriflF  or  other  oflBcer  charged 
with  the  duty  of  making  the  sale.  But  here  the  city  of  Rich- 
mond was  not  bound  to  grant  any  franchise.  It  was  free  to 
determine  whether  it  would  grant  or  not,  and,  if  it  did,  what 
form  of  street  transportation  should  be  adopted,  and  might 
also  well  consider  the  character,  the  financial  ability  and  the 
situation  of  the  various  applicants  in  determining  to  whom 
it  would  be  best  for  the  public  interests  to  grant  such  a 
franchise. 

Where  the  grantor  or  vendor  has  not  determined  the  ques- 
tion of  grant  or  sale,  and  it  is  still  a  matter  of  discretion 
whether  the  grant  or  sale  shall  be  made,  it  would  seem  that 
there  were  less  cogent  reasons  for  denouncing  a  combina- 
tion or  agreement  of  parties  with  a  view  of  making  a  pro- 
posal. Morrison  v.  Darling^  47  Vermont,  67,  72.  In  that 
case  it  appeared  that  two  parties  each  contemplated  purchas- 
ing property  belonging  to  a  third.  One  of  the  two  promised 
the  other  a  certain  sum  if  he  would  not  interfere  with  him  in 
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obtaining  the  property  and  would  assist  him  in  making  the 
purchase.  It  was  held  that  the  agreement  was  valid.  The 
court,  after  referring  to  the  rule  pertaining  to  the  cases  of 
public  sales,  said  :  *'  But  in  this  case  the  owner  of  the  share  of 
the  estate  was  under  no  obligation  to  sell  to  any  one  ;  and 
there  was  no  stipulation  to  resort  to  any  illegal  or  improper 
means  to  mislead  the  owner,  or  to  induce  a  sale  by  any  fraud 
or  artifice.  We  do  not  think  such  a  contract  can  be  held  void 
as  against  public  policy." 

But,  as  observed,  every  case  must  depend  upon  its  own 
circumstances,  and  it  may  be  that  when  the  facts  in  this  case 
are  disclosed  by  the  testimony  they  will  be  found  to  differ 
materially  from  those  stated  in  the  bill.  Inasmuch  as  we  are 
of  the  opinion  that,  even  if  the  contract  be  valid,  the  plaintiff's 
remedy  is  in  a  court  of  law  rather  than  in  a  court  of  equity, 
it  is  not  wise  to  attempt  to  definitely  determine  whether, 
under  the  circumstances  stated,  this  contract  was  or  was  not 
void  as  against  public  policy,  for  such  determination  might 
prove  to  be,  in  the  final  result,  the  mere  answer  to  a  moot 
question.  It  will  be  more  satisfactory  to  pass  upon  the  ques- 
tion when  the  surrounding  facts  are  fully  developed  by  testi- 
mony. 

We  pass,  therefore,  to  the  second  question,  which  is: 
Assuming  this  contract  to  be  valid,  was  the  plaintiff's  remedy 
in  equity  or  at  law  ?  According  to  the  allegations,  the  city 
council  was  aware  of  the  two  parties,  of  their  agreement  to 
unite  in  one  application,  of  all  the  facts  surrounding  the  agree- 
inent  and  proposed  union,  and  with  such  knowledge  it  granted 
this  public  franchise  to  one  party  alone.  In  the  exercise  of  its 
judgment  in  respect  to  the  public  interests,  the  city  council 
determined  that  it  was  better  that  the  defendants  should  have 
this  franchise  than  that  the  united  parties  should  have  it.  In 
the  face  of  this  determination  by  the  authorities  having  special 
charge  of  the  public  interests,  and  ignorant  as  we  must  be  of 
the  reasons  which  controlled  the  city  council  in  making  this 
award  to  the  one  singly  rather  than  to  the  two  jointly,  it  would 
be  improper  for  a  court  of  equity  to  compel  a  consolidation 
of  those  interests.      For  reasons  which  must  be  held  to  be 
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sufficient  and  controlling,  the  city  council  deemed  it  not  wise 
to  grant  this  franchise  to  the  two,  but  gave  it  to  the  one. 
Shall  the  courts  overrule  this  determination,  and  entrust  the 
franchise  to  the  two  rather  than  to  the  one  ?  They  have  no 
general  supervision  over  the  judgment  and  action  of  public 
authorities.  The  city  holds  its  grantee  responsible  for  the 
proper  discharge  of  the  duties  imposed  by  its  grant  of  the 
franchise.  It  may  well  have  determined  that  it  did  not 
desire  the  plaintiff  to  have  any  interest  in  it,  or  anything  to 
do  with  the  management  of  the  street  railway,  and  that  the 
best  interests  of  the  cit}^  would  be  subserved  by  committing  it, 
primarily  at  least,  to  the  defendants  alone.  Shall  the  courts 
say  that  such  determination  was  erroneous,  or  may  be  over- 
ruled simply  because  of  a  private  contract  between  the  two 
parties?  It  must  be  remembered  that  according  to  the  allega- 
tions the  city  council  knew  of  the  union  of  interests,  and  yet 
declined  to  recognize  such  union.  It  may  be  said  that  by 
authorizing  these  defendants  to  incorporate,  it  put  it  in  their 
power  to  let  the  plaintiff  and  his  associates  or  any  one  else 
into  the  enterprise.  Of  course,  the  city  council  knew  that  the 
franchise  when  granted  could  be  alienated  by  the  grantees, 
and  yet  notwithstanding  this  possible  alienation  the  fact  re- 
mains that  the  city  council  determined  that  the  primary  par- 
ties to  receive  the  franchise  —  the  ones  upon  whom  the  burden 
of  the  contract  should  be  laid  —  were  the  defendants  alone, 
and  not  in  conjunction  with  the  plaintiff  or  his  associates. 

It  is  obvious  that  if  two  interests,  which  it  may  be  believed 
are  now  not  in  harmony,  if  not  decidedly  antagonistic,  are 
let  into  equal  control  of  a  franchise,  such  as  this,  the  public 
interests  may  suffer.  Harmony  in  management  is  no  incon- 
siderable factor  in  securing  the  best  possible  results,  and  if  the 
parties  in  interest  are  of  two  minds  as  to  how  the  railway 
shall  be  managed,  what  improvements  shall  be  made,  and,  in 
general,  what  shall  be  done  in  connection  therewith,  it  is  not 
difficult  to  perceive  that  their  antagonism  may  prevent  that 
efficiency  which  will  tend  to  make  the  street  railway  of  the 
greatest  advantage  to  the  public. 

This  conclusion,  while  not  interfering  with  the  right  of  the 
voim  cLxvm— 31 
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plaintiff  to  maintain  his  action  at  law  for  the  damages  result- 
ing from  the  defendants'  breach  of  contract,  at  the  same  time 
preserves  the  city's  control  over  the  franchise,  and  upholds  its 
determination  as  to  the  party  or  parties  to  whom  it  is  willing 
to  entrust  such  franchise. 

But  beyond  these  relations  of  the  public  to  the  enterprise, 
courts  are  not  often  wont  to  compel  parties  to  unite  interests 
and  work  together.  And  here  it  may  be  well  to  notice  that 
the  contract  was  not  one  in  terms  for  a  partnership  in  the 
management  of  the  railway,  but  only  one  for  a  division  of 
the  profits.  The  parties  stipulated  to  cooperate  in  securing 
the  franchise  and  to  divide  equally  the  profits,  but  left  the 
question  of  control  and  management  unsettled.  The  applica- 
tion, it  is  true,  was  to  be  in  the  name  of  the  Richmond  Trac- 
tion Company,  but  who  should  compose  that  company  was, 
according  to  the  last  clause  of  the  contract,  to  be  subsequently 
determined.  It  may,  however,  be  conceded  that  there  is  an 
implication  of  joint  ownership  as  well  as  of  joint  interest  in 
the  management,  and  in  the  profits  arising  therefrom,  and 
thus  it  may  be  said  that  the  contract  was  really  one  for  a 
partnership.  It  is  seldom  that  a  court  of  equity  will  decree 
that  a  partnership  which  has  been  agreed  upon  shall  be  car- 
ried into  effect.  More  frequently  it  is  called  upon  to  release 
parties  from  partnership  agreements  on  the  ground  that  their 
antagonism  prevents  the  fulfilment  of  the  purposes  of  the 
partnership,  and  it  would  seem  like  a  contradiction  to  force 
antagonistic  parties  to  form  a  partnership  when  it  is  one  of 
the  recognized  rules  of  equity  that  such  antagonism  is  ground 
for  dissolving  a  partnership  already  existing.  It  is  true  that 
the  ordinance  contemplates  the  formation  of  a  corporation, 
and  courts  will  sometimes  decree  the  specific  performance  of 
a  contract  for  the  transfer  of  stock.  But  the  ordinance  was 
passed  after  the  contract,  and,  as  we  have  seen,  the  most  that 
can  be  said  of  the  contract  is  that  it  contemplated  the  creation 
of  a  partnership.  The  fact  that  thereafter  the  city  council 
deemed  it  best  to  provide  by  ordinance  that  the  grantees  of 
the  franchise  should  incorporate  does  not  change  the  scope  of 
the  contract.     It  is  precisely  the  same  that  it  would  have  been 
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if  the  council  had  granted  the  franchise  to  Shield  personally, 
and  authorized  him  as  an  individual  to  construct  and  operate 
the  railway.  How  then  can  it  be  said  that  this  contract  is  to 
be  deemed  one  for  the  transfer  of  shares  of  stock  in  a  corpora- 
tion ?  No  corporation  then  existed.  The  Eichmond  Traction 
Company,  in  whose  name  the  application  was  to  be  made, 
was  not  then  a  corporation  and  became  one  only  on  the  pas- 
sage of  the  ordinance.  There  was  no  certainty  that  one  would 
ever  be  formed ;  there  was  no  agreement  that  one  should  be 
formed,  and  the  rights  of  the  parties  must  be  determined  by 
the  facts  as  they  were  at  the  time  of  the  contract  and  the 
terms  which  entered  into  it.  But  even  if  it  be  considered  as 
a  contract  specifically  for  the  transfer  of  stock,  what  is  the 
rule  in  respect  to  actions  in  case  of  a  breach  thereof?  If  stock 
has  a  recognized  market  value,  courts  will  ordinarily  leave  the 
parties  to  their  action  at  law  for  damages  for  breach  of  the 
agreement  to  sell,  but  in  cases  where  the  stock  has  no  recog- 
nized market  value,  is  not  purchasable  in  the  market,  or  has 
a  value  which  is  not  settled,  but  is  contingent  upon  the  future 
workings  of  the  corporation,  equity  will  sometimes  decree 
specific  performance  of  a  contract  of  purchase.  It  is  in  reli- 
ance upon  this  that  plaintiff  claims  the  right  to  a  decree  for 
specific  performance.  The  enterprise,  he  says,  is  a  new  one  ; 
it  is  difficult  to  put  a  fair  pecuniary  value  on  the  stock  or  on 
the  franchise.  It  is  one  of  those  things  contingent  largely  on 
the  successful  Avorking  of  the  railway.  It  must  be  conceded 
that  there  is  force  in  the  contention  that  only  by  letting  the 
plaintiff  into  the  possession  of  the  interest  he  claims,  can  ade- 
quate compensation  be  secured.  At  the  same  time  the  pres- 
ent value  of  the  franchise,  and  therefore  of  the  stock  of  the 
corporation  owning  the  franchise,  is  not  wholly  beyond  esti- 
mate. That  which  it  may  have  three  or  four  j^ears  hence 
may  depend  largely  upon  the  matter  of  management.  But  it 
is  a  franchise  which  has  definite  possibilities.  The  miles  of 
track  covered  by  it,  the  population  adjacent  to  the  line,  and, 
therefore,  the  number  of  people  likely  to  avail  themselves  of 
its  advantages,  the  cost  of  construction  and  of  operation,  are 
all  well-known  facts,  and  upon  such  known  facts  it  is  not 
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impossible  for  a  jury  to  form  a  fair  estimate  of  the  value  of 
the  franchise,  and,  therefore,  of  the  damage  which  the  plain- 
tiff has  sustained  by  the  repudiation  of  the  contract  to  give 
him  a  half  interest  in  it. 

The  authorities  generally  support  these  views.  In  Pome- 
roy's  Specific  Performance  of  Contracts,  §  290,  the  author,  cit- 
ing several  cases,  says :  "  It  is  well  settled,  as  a  general  rule, 
that  an  agreement  to  enter  into  a  partnership  which  would  be 
literally  performed  by  executing  the  partnership  articles,  or 
to  carry  on  a  partnership  already  established,  will  not  be 
specifically  enforced." 

In  Hill  V.  Palmer^  66  Wisconsin,  123,  129,  the  court 
observes : 

"  It  is  also  well  settled  that  the  wrongful  refusal  by  a  party 
to  a  contract  of  copartnership  to  permit  the  firm  to  commence 
business,  or,  as  it  is  sometimes  termed,  to  laxmck  the  partner- 
ship business,  is  ground  for  an  action  at  law  by  the  injured 
partner  to  recover  damages  of  the  partner  whose  wrongful  act 
has  defeated  the  purposes  for  which  the  copartnership  was 
formed.  The  cases  which  so  hold,  both  in  England  and  this 
country,  are  very  numerous.  Indeed,  the  authorities  seem  to 
be  quite  uniform  in  so  holding.  The  following  are  a  few  of 
the  cases  referred  to:  Venning  v.  Leckie^  13  East  Term  E.  7; 
Oale  V.  Leckie^  2  Stark.  107 ;  Manning  v.  Wadsworth^  4  Md. 
59 ;  Olover  v.  Tuck,  24  Wend.  153  ;  BagUy  v.  Smith,  10  N.  Y. 
489  ;  TerriU  v.  Richards,  1  Nott  &  McC.  20 ;  Ellison  v.  Cha;p- 
man,  7  Blackf.  224;  Williams  v.  Henshaw,  11  Pick.  79; 
Addams  v.  Totien,  39  Pa.  St.  447;  Yance  v.  Blair,  18  Ohio, 
532;  1  Story's  Eq.  Jur.  sec.  665;  CoUyer  on  Part.  sec.  245;  2 
Lindley  on  part.  (4th  ed.)  1025,  and  cases  cited  in  notes." 

PoweU  V.  Maguire,  43  California,  11,  disclosed,  like  the 
case  at  bar;  an  agreement  in  respect  to  a  franchise  to  be 
obtained  from  the  legislature  for  the  mutual  benefit  of  plain- 
tiff and  defendant.  The  franchise  in  that  case  was  for  main- 
taining a  steam  ferry,  and  it  appeared  that  the  defendant, 
after  obtaining  the  franchise  in  his  own  name,  constructed  a 
ferryboat  at  his  own  expense,  and  operated  it  between  the 
points  named  in  the  charter.     The  suit  was  one  to  obtain 
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specific  performance  of  the  agreement,  and  it  was  held  that  it 
could  not  be  maintained,  the  court  saying,  on  page  19 : 

"  Upon  these  facts  it  is  obvious  that  if  the  plaintiff's  rights 
rested  solely  on  a  verbal  agreement,  to  the  effect  that  he  and 
the  defendant  would  establish  and  maintain  the  ferry  at  their 
joint  expense,  and  for  their  joint  benefit,  without  reference  to 
the  franchise,  the  plaintiff's  only  remedy  would  be  an  action 
at  law  for  a  breach  of  conti'act.  He  would  have  no  right  to 
participate  in  the  profits  of  an  enterprise  to  which  he  had  con- 
tributed nothing,  and  could  claim  no  interest  in  a  boat  con- 
structed by  the  defendant,  at  his  own  expense,  and  for  his 
own  use,  nor  in  the  earnings  thereof.  In  such  cases  it  is  well 
settled  that,  when  the  partnership  was  never  launched,  and 
when  one  of  the  copartners  has  proceeded  to  conduct  the 
enterprise  in  his  own  name,  at  his  own  cost,  and  for  his  own 
exclusive  benefit,  excluding  the  other  party  therefrom,  and 
repudiating  the  partnership  agreement,  the  only  remedy  of 
the  injured  party  is  an  action  at  law  for  a  breach  of  contract. 
There  would  be  in  such  a  case,  no  existing  partnei'ship,  but 
only  an  agreement  to  form  one,  which  was  never  consummated 
by  launching  the  enterprise." 

In  that  case,  also,  it  was  held  that  the  contract  was  against 
public  policy,  the  facts  in  respect  to  the  contract  not  having 
been  disclosed  to  the  legislature  at  the  time  the  franchise  was 
granted.    In  respect  to  this  it  was  said  (p.  21) : 

"When  the  legislature  grants  a  franchise  to  a  particular 
person,  his  associates  and  assigns,  it  delegates  to  him  the  right 
to  select  the  person  thereafter  to  be  associated  with  him  in 
the  enterprise.  .  .  .  But  if  several  persons  desiring  to 
obtain  a  franchise  from  the  legislature,  in  which  they  are  all 
to  be  mutually  interested,  see  fit  to  ask  it  in  the  name  of  one 
only,  public  policy  requires  that  they  should  be  made  to  rely 
solely  on  his  good  faith  in  carrying  out  the  agreement;  and 
if  he  repudiates  the  contract  on  obtaining  the  franchise  a 
court  of  equity  will  grant  no  relief.  It  may  be  that,  if  the 
legislature  had  known  beforehand  who  the  real  parties  in 
interest  were,  they  would  not  have  made  the  grant ;  and  if 
the  courts  could  be  appealed  to,  to  enforce  such  secret  ante- 
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cedent  agreements,  unsupported  by  any  subsequent  acts  of 
the  ostensible  beneficiary,  it  is  evident  that  powerful  secret 
combinations  would  be  formed  to  procure  vicious  legislation 
under  false  pretences." 

These  authorities  might  be  multiplied,  but  they  are  suflBcient 
to  show  the  general  rule  controlling  actions  of  this  kind.    For 
these  reasons  and  upon  these  authorities  we  are  of  the  opinion 
that  the  suit  for  specific  performance  cannot  be  maintained. 
The  decree  of  the  Circuit  Court  was  one  dismissing  the  bUl 
absolutely.     In  view  of  the  doubt  which  rests  as  to  the 
validity  of  the  contract  we  think  it  should  have  been  a 
dismissal  without  prejudice^  and  the  order  will  be^  there- 
fore^ that  the  case  be  remanded  to  the  Circuit  Court  with 
directions  to  modify  the  decree  so  as  to  make  it  one  dis- 
missing the  bill  without  prejudice  to  an  action  at  law. 

Mb.  Justice  Harlan,  concurring. 

I  am  of  opinion  that  the  object  as  well  as  the  effect  of  the 
contract  set  out  in  the  bill  was  to  diminish  competition  in  ref- 
erence to  the  obtaining  of  a  public  franchise.  For  that  reason 
it  was  detrimental  to  the  public  interests,  and  one  in  respect 
of  which  a  court  of  equity  ought  not  to  give  any  aid  to  either 
party.  In  addition  to  this  view,  it  appears  upon  the  face  of 
the  ordinance  in  question  that  the  city  council  of  Richmond 
named  the  persons  by  whom  that  franchise  was  to  be  exer- 
cised ;  and  a  court  of  equity  ought  not  to  force  another  party 
into  connection  with  those  whom  the  city  council  thus  desig- 
nated. Aside  from  these  considerations,  I  am  of  opinion  that 
if  the  plaintiff  has  any  remedy  at  all,  he  has  an  adequate  one 
at  law.  Upon  this  last  ground  I  acquiesce  in  the  judgment  of 
the  majority  of  the  court  in  this  case. 

Mr.  Justice  Brown,  with  whom  concurred  Mb.  JusncK 
Peokham,  dissenting. 

Mr.  Justice  Pkckham  and  myself  are  unable  to  concur  in 
that  part  of  the  opinion  of  the  court  which  holds  that  the 
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complainant  is  not  entitled  to  relief  in  equity.  Neither  the 
agreement  between  Hyer  and  Shield  of  August  9,  1896,  nor 
the  negotiations  of  these  parties  with  the  common  council  of 
the  city  of  Richmond,  contemplated  or  implied  a  partnership 
between  them.  Not  pnly  is  it  a  fact  of  which  we  may  take 
notice  that  street  railways  are  universally  constructed  and 
operated  by  corporations,  but  it  was  one  of  the  stipulations 
of  the  agreement  of  August  9,  1895,  that  "the  application 
and  franchise  to  be  presented  to  the  common  council  of  the 
city  of  Richmond"  should  "be  that  of  the  Richmond  Traction 
Company  for  the  building  of  an  overhead  trolley  or  cable  rail- 
way system."  The  franchise  of  June  17,  1896,  was  granted 
by  an  ordinance  of  this  council-  to  Hyer  and  his  associates 
under  the  corporate  name  of  the  "  Richmond  Conduit  Railway 
Company,"  while  the  rival  competing  scheme  of  Shield  was 
applied  for  under  the  name  and  style  of  the  "  Richmond  Trac- 
tion Company."  Not  only  must  the  common  council  have 
understood  that  it  was  contracting  with  a  corporation,  but 
there  is  nothing  to  show  that  it  placed  any  special  reliance 
upon  the  personal  qualities  of  Shield  or  his  associates.  Indeed, 
the  facts  set  forth  in  the  bill  in  this  connection  show  conclu- 
sively there  could  have  been  no  such  reliance. 

While  the  entire  stock  of  the  Richmond  Traction  Company 
may  have  been  taken  in  their  names,  there  was  nothing  to 
prevent  that  stock  from  being  transferred  at  any  time  to 
other  parties ;  nor  could  the  city  have  had  any  personal  claim 
against  Shield  or  his  associates.  The  transaction  was  with 
the  corporation,  and  with  the  corporation  alone,  and  in  a  legal 
point  of  view  it  was  a  matter  of  entire  indifference  to  the  city 
who  became  the  owners  of  the  stock.  The  entire  stock  of  the 
company  might  have  been  transferred  to  other  parties  the  day 
after  the  charter  was  granted  without  any  violation  of  its 
provisions.  In  fact,  the  common  council  is  alleged  to  have 
understood  that  the  interests  of  the  two  companies  had  been 
consolidated,  and  granted  the  charter  to  the  Traction  Com- 
pany, with  knowledge  that  Hyer  and  his  associates  were  to 
participate  equally  in  the  enterprise. 

Under  such  circumstances,  we  think  it  clear  that  the  court 
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should  have  entertained  a  bill  for  the  specific  performance  of 
this  contract,  and  not  have  relegated  the  parties  to  the  doubt- 
ful and  unsatisfactory  remedy  of  an  action  at  law.  We 
understand  the  rule  to  be,  as  stated  by  Cook  on  Stock  and 
Stockholders,  section  338,  that  "  if  the  stock  contracted  to  be 
sold  is  easily  obtained  in  the  market,  and  there  are  no  partic- 
ular reasons  why  the  vendee  should  have  the  particular  stock' 
contracted  for,  he  is  left  to  his  action  for  damages.  Bat 
where  the  value  of  the  stock  is  not  easily  ascertainable,  or 
the  stock  is  not  to  be  obtained  readily  elsewhere,  or  there  is 
some  particular  and  reasonable  cause  for  the  vendee's  requir- 
ing the  stock  contracted  to  be  delivered,  a  court  of  equity 
will  decree  a  specific  performance,  and  compel  the  vendor  to 
deliver  the  stock." 

This  principle  is  particularly  applicable  to  a  case  of  this 
kind,  where  the  corporation  was  but  recently  formed,  the 
railroad  yet  unconstructed,  and  its  shares  of  uncertain  value 
—  if  indeed  they  had  any  market  value  at  all.  To  require 
the  complainant,  under  these  circumstances,  to  bring  a  per- 
sonal action  for  a  breach  of  contract  against  Shield,  who  is 
alleged  to  be  hopelessly  insolvent  and  wholly  unable  to  re- 
spond in  damages,  is  to  offer  him  the  shadow  and  deny  him 
the  substance  of  relief. 


DOUGLAS  V.  KENTUCKY. 

XBBOB  TO  THB  COURT  OF  APPEALS    OF   THE  STATE  OF    KKNTUOET. 

No.  10.    Argued  Ootob«r  19, 18, 189T.  -  Decided  Norember  29, 1897. 

By  the  const! to tion  of  Eentacky  of  1891  it  is  provided  that  **  lotteries  and 
gift  enterprises  are  forbidden,  and  no  privileges  shall  be  granted  for 
such  purposes,  and  none  shall  be  exercised,  and  no  schemes  for  similar 
purposes  shall  be  allowed.  The  General  Assembly  shall  enforce  this  act 
by  proper  penalties.  All  lottery  privileges  or  charters  heretofore  granted 
are  revoked."    Held, 

(1)  That  the  provision  when  applied  to  a  previously  existing  lottery 
grant  in  the  State  of  Kentucky  was  not  inconsistent  with  the 
contract  clause  of  the  Constitution  of  the  United  States ; 
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(S)  That  a  lottery  grant  Is  not,  in  an j  sense,  a  contract  within  the  mean- 
ing of  the  Constitution,  bnt  is  simply  a  gratuity  and  license,  which 
the  State,  under  its  police  powe!fs,  and  for  the  protection  of  the 
public  morals,  may  at  any  time  revoke,  and  forbid  the  further 
conduct  of  the  lottery ;  and  that  no  right  acquired  during  the  life 
of  the  grant,  on  the  faith  of  or  by  agreement  with  the  grantee, 
can  be  exercised  after  the  revocation  of  the  grant  and  the  for- 
bidding of  the  lottery,  If  Its  exercise  involves  a  continuance  of 
such  lottery ; 

(8)  That  all  rights  acquired  on  the  faith  of  a  lottery  grant  must  be 
deemed  to  have  been  acquired  subject  to  the  power  of  the  State  to 
the  extent  just  indicated ;  nevertheless,  rights  acquired  under  a 
lottery  grant,  consistently  with  existing  law,  and  which  may  be 
exercised  and  enjoyed  without  conducting  a  lottery  forbidden  by 
the  State  are,  of  course,  not  affected,  and  could  not  be  affected,  by 
the  revocation  of  such  grant; 

(4)  That  this  court  when  reviewing  the  final  judgment  of  a  state  court 
upholding  a  state  enactment  alleged  to  be  in  violation  of  the  con- 
tract clause  of  the  Constitution,  possesses  paramount  authority 
to  determine  for  Itself  the  existence  or  non-existence  of  the  con- 
tract set  up,  and  whether  its  obligation  has  been  impaired  by  the 
state  enactment. 

The  case  is  stated  in  the  opinion. 

Mr.  D.  W.  Sanders  and  Mr.  John  Q.  Carlisle  for  plaintiff 
in  error.    Mr.  Aa/ron  Kohn  was  on  their  brief. 

Mr.  W.  8.  Taylor^  Attorney  General  of  the  State  of  Ken- 
tucky, for  defendant  in  error.  Mr.  William  Ooebd  was  on  his 
brief. 

Mb.  Justiob  Hablan  delivered  the  opinion  of  the  court 

By  section  226  of  the  constitution  of  Kentucky  of  1891  it 
is  provided  that  "  lotteries  and  gift  enterprises  are  forbidden, 
and  no  privileges  shall  be  granted  for  such  purposes,  and  none 
shall  be  exercised,  and  no  schemes  for  similar  purposes  shall 
be  allowed.  The  General  Assembly  shall  enforce  this  section 
by  proper  penalties.  All  lottery  privileges  or  charters  hereto- 
fore granted  are  revoked." 

By  joint  resolution  of  the  General  Assembly  passed  Janu- 
ary 30,  1892,  the  Attorney  General  of  that  Commonwealth 
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was  directed,  in  execution  of  this  constitutional  provision,  to 
immediately  institute  and  grosecute  such  legal  proceedings  as 
might  be  necessary  to  suppress  or  revoke  all  lotteries  or  lottery 
franchises,  privileges  or  charters  operated  in  Kentucky. 

In  conformity  with  that  resolution  the  present  action  was 
instituted  in  the  Louisville  Law  and  Equity  Court.  The  peti- 
tion charged  that  the  defendants  were  exercising  in  the  city 
of  Louisville,  Kentucky,  and  elsewhere,  without  lawful  war- 
rant, the  right,  privilege  and  franchise  to  operate  a  lottery. 
The  relief  asked  was  a  judgment  preventing  the  exercise  by 
the  defendants  of  such  lottery  franchise. 

The  defendant  Douglas  in  his  answer  set  out  numerous  acts 
of  legislation  under  the  authority  of  which  he  claimed  the 
right  to  conduct  the  lottery  in  question.  He  insisted  that 
the  statutory  and  constitutional  provisions  invoked  in  support 
of  the  action  were  repugnant  to  the  clause  of  the  Constitu- 
tion of  the  United  States  prohibiting  any  State  from  passing 
a  law  impairing  the  obligation  of  contracts. 

The  defence  was  sustained  by  the  court  of  original  jurisdic- 
tion, which  overruled  a  demurrer  to  the  answer;  and  the 
Commonwealth  having  declined  to  plead  further,  its  petition 
was  dismissed.  That  judgment  was  reversed  by  the  Court 
of  Appeals  of  Kentucky,  and  the  validity  of  the  above  con- 
stitutional provision  relating  to  lotteries,  and  as  applied  to 
the  defendant's  claim  of  a  lottery  privilege,  was  adjudged 
not  to  be  repugnant  to  the  Constitution  of  the  United  States. 

The  case  is  here  upon  writ  of  error  sued  out  by  Douglas, 
who  claims  that  by  the  final  judgment  of  the  highest  court  of 
Kentucky  he  has  been  denied  a  right  and  immunity  secured 
to  him  by  the  Constitution  of  the  United  States. 

It  appears  that  under  authority  conferred  by  various  legis- 
lative enactments  which  need  not  be  specially  set  forth,  the 
Mayor  and  Board  of  Councilmen  of  the  city  of  Frankfort,  a 
municipal  corporation  of  Kentucky,  made,  December  31, 1875, 
a  written  agreement  with  one  E.  S.  Stewart,  whereby  that  city 
sold,  conveyed  and  assigned  to  him  a  scheme  of  lottery  com- 
posed of  30,900  classes  which  it  had  devised,  not  more  than 
two  of  which  were  to  be  drawn  on  each  day,  Sundays  ex- 
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cepted,  until  the  whole  number  should  have  been  fully  drawn ; 
Stewart  to  have  the  right  to  control  and  operate  such  scheme 
in  accordance  with  the  provisions  of  the  acts  under  which  the 
city  proceeded.  The  agreement  provided  that,  in  considera- 
tion of  the  above  sale,  assignment  and  transfer,  Stewart 
should  pay  to  the  city  of  Frankfort  various  sums  of  money 
at  stated  times.  As  required  by  the  agreement,  and  in  con- 
formity with  the  acts  of  Assembly,  he  executed  to  the  Com- 
monwealth a  bond  in  the  penal  sum  of  one  hundred  thousand 
dollars,  conditioned  for  a  faithful  compliance  with  the  provi- 
sions of  those  acts,  and  for  the  payment  of  all  sums  stipulated 
to  be  paid  to  the  city  of  Frankfort,  as  well  as  all  prizes  drawn 
in  any  class  under  said  lottery  scheme. 

By  an  act  approved  March  22,  1890,  the  General  Assembly 
of  Kentucky  repealed  the  charter  of  the  Frankfort  lottery. 
Acts,  Ky.  1889-90,  c.  391,  vol.  1,  pp.  42,  43.  But  Stewart  had 
died  before  the  passage  of  that  act,  and  by  contract  with  his 
wife,  as  sole  legatee  and  devisee  of  his  estate,  Douglas  ac- 
quired the  right  to  operate  the  lottery  scheme  that  had  been 
acquired  by  Stewart. 

It  is  stated  in  the  answer  —  and  as  this  case  was  determined 
upon  demurrer  to  the  answer,  it  must  be  assumed  in  the  pres- 
ent action  to  be  true  —  that  Stewart  and  Douglas  fully  com- 
plied with  all  the  provisions  of  the  above  contract,  paid  all 
instalments  due  the  city  of  Frankfort  as  the  same  became 
payable,  fully  performed  every  condition  of  his  contract  and 
bond,  and  was  ready  and  willing  to  carry  out  the  same  accord- 
ing to  the  terms,  stipulations  and  covenants  thereof. 

The  answer  further  averred  that  on  the  11th  day  of  Sep- 
tember, 1878,  the  Court  of  Appeals  of  Kentucky,  in  the  case  of 
Webh  v.  The  Comw^onwealth  of  Kentucky  —  brought  to  enjoin 
the  exercise  of  the  privileges  of  a  lottery  grant  —  adjudged 
that  the  sale  of  a  lottery  franchise,  under  the  authority  of  the 
State,  vested  in  the  vendee  a  property  right  to  conduct  such 
lottery  in  accordance  with  the  terms  of  his  contract,  which 
could  not  be  repealed  by  the  legislature  of  the  State,  and 
held  section  6  of  article  21,  chapter  28,  of  the  Revised  Statutes 
attempting  such  repeal  to  be  void  so  far  as  it  affected  the 
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rights  of  the  purchaser  under  a  contract  made  before  the 
passage  of  the  act. 

The  answer  also  contained  the  following  averments :  "  De- 
fendant says  that  he  has  a  vested  right  to  conduct  the  lottery 
business  by  drawing  the  classes  contained  in  the  scheme  which 
the  city  of  Frankfort  sold  and  conveyed  to  E.  S.  Stewart 
under  the  terms,  conditions  and  covenants  of  the  contract  of 
December  31,  1875,  executed  and  delivered  as  aforesaid,  and 
that  there  has  never  been  at  any  time  more  than  two  classes 
in  said  scheme  drawn  in  one  day,  and  there  are  a  largo  num- 
ber of  classes  in  said  scheme  yet  to  be  drawn ;  that  his  said 
right  under  his  said  contract  was  authorized  and  approved  by 
the  Commonwealth  of  Kentucky,  repeatedly  adjudged  valid  by 
the  judicial  tribunals  of  this  State,  and  such  right  has  always 
been  held  by  the  courts  of  this  State  inviolable  and  not  sub- 
ject to  repeal,  alteration  or  modification  by  subsequent  legis- 
latures. Defendant  says  that  he  has  paid  large  sums  of  money 
for  said  scheme  devised  as  aforesaid  and  said  contract,  and  has 
made  contracts  and  incurred  liabilities  involving  large  sums 
of  money  upon  the  faith  of  said  contract,  and  relying  upon 
the  terms  thereof  and  upon  the  decisions  of  the  courts  of 
the  State  adjudging  said  contract  to  be  valid,  obligatory  and 
inviolable." 

In  support  of  the  contention  that  the  contracts  for  the  pur- 
chase of  the  lottery  scheme  in  question  were  valid  and  irre- 
pealable,  the  defendant  in  his  answer  referred  to  an  act  of 
the  General  Assembly  approved  May  17,  1886,  declaring  that 
"  every  corporation  or  person  to  whom  a  lottery  franchise  has 
been  granted  by  the  General  Assembly  of  this  Commonwealth, 
and  which  franchise  has  been  declared  by  a  judgment  of  the 
Court  of  Appeals  to  be  a  lawful  and  existing  one,  or  the  law- 
ful grantee,  alienee,  legatee  or  assignee  of  such  franchise, 
shall  be  authorized  to  operate  and  conduct  a  lottery  in  this 
Commonwealth  when  he,  she  or  it  shall  have  filed  with  the 
Auditor  of  Public  Accounts  a  certified  copy  of  the  judgment 
rendered,  and  the  opinion  delivered  by  the  Court  of  Appeals 
in  a  case  heard  and  determined  before  it,  in  which  it  has  de- 
termined that  a  lottery  could  be  lawfully  operated  under  said 
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grant  from  the  General  Assembly  of  this  Commonwealth,  and 
obtain  from  the  said  auditor  a  license,  (which  is  hereby  au- 
thorized and  directed  to  issue  on  the  filing  of  said  copies 
hereinbefore  required,)  reciting  the  filing  of  said  copies,  and 
authorizing  the  operation  of  said  lottery  for  one  year  from 
the  date  thereof,  on  the  condition  that  said  licensee  shall, 
within  five  days  thereafter,  pay  to  the  said  auditor  of  the 
State  the  sum  of  $2000;  and  said  license  issued  by  said 
auditor,  as  hereinbefore  directed,  and  any  and  all  renewals 
thereof,  as  hereinafter  provided  for,  shall  be  conclusive  evi- 
dence in  all  the  courts  of  this  Commonwealth  of  the  rights  of 
the  licensee  to  operate  a  lottery  for  the  period  therein  named, 
etc.'' 

Under  that  statute  the  defendant  obtained  a  license  from 
the  Auditor  of  Public  Accounts,  from  year  to  year,  and  paid 
to  the  State  $2000  annually  every  year  since  the  passage  of 
that  act. 

The  answer  also  stated:  "And  the  General  Assembly  of 
Kentucky,  further  recognizing  the  property  rights  of  this 
defendant  under  his  said  contract,  by  an  act  of  the  General 
Assembly  of  the  State  approved  May  12,  1884,  enacted  that 
the  general  council  of  the  city  of  Louisville  should  by  ordi- 
nance provide  the  payment  of  $200  per  annum  for  every 
lottery  office  or  agency  therefor  in  the  city  of  Louisville, 
which  ordinance  was  accordingly  passed  by  the  general  coun- 
cil of  the  city  of  Louisville  and  is  now  a  valid  and  existing 
law,  and  this  defendant  has  paid  the  city  of  Louisville  $200 
for  each  office  operated  by  him,  and  at  the  time  of  the  institu- 
tion of  this  suit  had  paid  the  city  of  Louisville  the  sum  of 
$200  for  each  office  he  then  operated  in  advance  for  one  year 
from  the  time  of  the  issue  of  the  license,  and  that  the  said 
licenses  thus  obtained  have  not  yet  expired." 

The  defendant,  in  addition,  pleaded  res  judicata  in  respect 
of  the  matters  involved  in  this  action.  This  defence  is  thus 
set  forth :  "  The  defendant  further  states  that  after  the  mak- 
ing of  the  contract  between  the  city  of  Frankfort  and  said 
E.  S.  Stewart,  as  set  forth  in  the  second  paragraph  hereof, 
the  Commonwealth  of  Kentucky,  by  her  attorney  general, 
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filed  a  petition  in  the  Franklin  Circuit  Court  against  the  city 
of  Frankfort,  the  said  E.  S.  Stewart  and  others,  in  the  nature 
of  a  writ  of  quo  warranto^  alleging  in  said  petition  that  the 
said  E.  S.  Stewart  and  others  claiming  under  him  were  selling 
lottery  tickets  under  the  said  grant,  claiming  under  the  con- 
tract referred  to  in  the  second  paragraph  herein ;  and  further 
alleged  that  the  said  board  of  councilmen  of  the  city  of  Frank- 
fort had  no  title  to  said  lottery  franchise  and  had  no  authority 
to  sell  and  convey  the  scheme  as  set  forth  in  said  contract, 
and  that  the  defendants  in  said  action  were  engaged  in  sell- 
ing tickets  under  said  contract  in  violation  of  law,  and  that 
the  exercise  of  the  privileges  by  them  was  injurious  to  public 
morals  by  tempting  the  people  into  the  immoral  habit  of  gam- 
ing, and  that  the  said  defendants  were  usurping  the  franchise, 
all  of  which  matters  and  things  are  now  relied  upon  in  this 
action  and  are  the  identical  matters  for  which  relief  is  sought 
in  this  case,  and  that  by  the  said  petition  the  plaintiffs  herein 
sought  in  said  action  to  enjoin  and  oust  the  defendants  therein 
from  proceeding  further  to  sell  tickets  and  operate  the  lottery 
privileges  claimed  by  them,  which  are  the  identical  rights 
claimed  herein,  and  the  court  was  asked  to  hold  the  said  fran- . 
chise  void  and  to  annul  and  adjudge  as  cancelled  all  rights  of 
the  defendants  therein ;  that  said  defendants  filed  their  answer 
in  said  case  and  joined  issue  upon  the  allegations  of  the  said 
petition ;  that  thereafter,  upon  motion  of  the  Commonwealth 
of  Kentucky,  the  said  action  was  transferred  from  the  Frank- 
lin Circuit  Court  to  the  Oldham  Circuit  Court;  that  in  the 
said  case  such  proceedings  were  had  that  the  court  finally 
entered  a  judgment  declaring  that  under  the  act  of  March  16, 
1869,  referred  to  in  paragt^ph  2  hereof,  the  city  of  Frankfort 
and  the  board  of  councilmen  of  said  city  did  obtain  the  legal 
title  to  said  lottery  franchise  and  the  classes  thereof;  and, 
further,  that  the  said  city  of  Frankfort,  under  the  act  of  March 
28,  1872,  referred  to  in  paragraph  2,  were  authorized  to  sell 
and  dispose  of  said  scheme  upon  such  terms  as  they  deemed 
proper,  and  that  said  act  was  constitutionally  valid  and  bind- 
ing and  authorized  such  sale  and  transfer,  and  that  the  con- 
tract made  between  the  city  of  Frankfort  and  the  said  E.  S. 
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Stewart,  which  is  the  same  contract  relied  upon  herein,  was  a 
valid  and  subsisting  obligation  and  enforceable  as  a  legal  obli- 
gation. From  said  judgment  of  the  Oldham  Circuit  Court 
the  Commonwealth  of  Kentucky  prayed  an  appeal  to  the 
Court  of  Appeals  of  Kentucky,  and  the  said  Court  of  Appeals 
of  Kentucky,  on  the  27th  day  of  February,  1878,  entered  a 
judgment  affirming  the  judgment  of  the  Oldham  Circuit 
Court,  and  adjudged  in  said  action  that  the  General  Assembly 
of  the  Commonwealth  of  Kentucky,  by  the  act  of  March  16, 
1869,  did  confer  upon  the  board  of  councilmen  of  the  city  of 
Frankfort  the  said  lottery  franchise,  and  that  the  said  act  was 
valid,  and  that  the  city  of  Frankfort,  by  reason  thereof,  was 
the  owner  of  the  scheme  named  in  the  contract  referred  to, 
and  that  under  the  act  of  March  28,  1872,  the  city  of  Frank- 
fort had  the  legal  right  to  sell  and  dispose  of  the  same  upon 
such  terms  and  conditions  as  it  deemed  proper,  and  that  the 
said  sale  to  the  said  £.  S.  Stewatt  and  the  contract  in  relation 
thereto  was  binding  and  valid  and  had  been  entered  into  in 
strict  conformity  with  the  said  acts  of  the  General  Assembly. 
A  copy  of  th'e  pleadings  in  said  case  and  the  opinions  and 
judgments  of  said  courts  will  be  filed  herewith  as  a  part 
hereof.  The  defendant  says  that  by  reason  of  the  proceedings 
in  said  action  and  the  judgment  of  the  courts  thereupon,  the 
plaintiff  is  barred  from  bringing  or  maintaining  this  action ; 
that  the  legality  of  the  act  of  March  28, 1872,  and  the  validity 
of  the  contract  of  E.  S.  Stewart  with  the  city  of  Frankfort 
are  matters  res  judicata  by  reason  of  said  judgment,  and  he 
pleads  and  relies  upon  the  same  herein." 

The  Federal  question  presented  for  our  determination  arises 
upon  the  claim  of  the  plaintiff  in  error  —  which  was  denied 
by  the  final  judgment  of  the  highest  court  of  Kentucky  — 
that  the  agreement  between  the  city  of  Frankfort  and  E.  S. 
Stewart,  by  which  the  latter  became  the  owner  of  the  lottery 
scheme  devised  by  that  city,  under  the  authority  of  law,  was 
a  contract  the  obligation  of  which  the  State  was  forbidden 
by  the  Constitution  of  the  United  States  to  impair  either  by 
legislative  enactment  or  by  constitutional  provision. 

If  this  interpretation  of  the  Federal  Constitution  be  correct, 


Digitized  by 


Google 


496  OCTOBER  TERM,  1897. 

Opinion  of  the  Conrt. 

it  will  follow  that  any  provision  in  the  constitution  or  in  the 
statutes  of  Kentucky  forbidding  lotteries  and  gift  enterprises 
in  that  Commonwealth,  and  revoking  the  lottery  privileges  or 
charters  theretofore  granted,  is  null  and  void  as  to  the  de- 
fendant Douglas,  who  succeeded  to  the  rights  acquired  by 
Stewart  under  the  agreement  of  1875  with  the  city  of  Frankfort 
This  necessarily  results  from  the  declaration  that  the  Consti- 
tution of  the  United  Sates  is  the  supreme  law  of  the  land,  any- 
thing in  the  constitution  or  laws  of  any  State  to  the  contrary 
notwithstanding. 

This  court  had  occasion  many  years  ago  to  say  that  the  com- 
mon forms  of  gambling  were  comparatively  innocuous  when 
placed  in  contrast  with  the  wide  spread  pestilence  of  lotteries; 
that  the  former  were  confined  to  a  few  persons  and  places, 
while  the  latter  infested  the  whole  community,  entered  every 
dwelling,  reached  every  class,  preyed  upon  the  hard  earnings 
of  the  poor,  and  plundered  the  ignorant  and  simple.  Phalen 
V.  Virginia^  8  How.  163. 

Is  a  State  forbidden  by  the  supreme  law  of  the  land  from 
protecting  its  people  at  all  times  from  practices' which  it  con- 
ceives to  be  attended  by  such  ruinous  results  t  Can  the  legis- 
lature of  a  State  contract  away  its  power  to  establish  such 
regulations  as  are  reasonably  necessary  from  time  to  time  to 
protect  the  public  morals  against  the  evils  of  lottery  ? 

These  questions  arose  and  were  determined,  upon  much  con- 
sideration, in  Stone  v.  Mississippi^  101  U.  S.  814,  819,  821. 

It  will  be  seen  from  the  report  of  that  case  that  the  legisla- 
ture of  Mississippi  chartered  the  Mississippi  Agricultural,  Edu- 
cational and  Manufacturing  Aid  Society,  with  authority  to 
raise  money  by  way  of  lottery  ;  and  in  consideration  thereof 
the  society  paid  $5000  into  the  treasury  of  the  State,  and 
agreed  to  pay,  and  did  pay,  an  annual  tax  of  $1000,  together 
with  one  half  of  one  per  cent,  on  the  amount  of  receipts 
derived  from  the  sale  of  certificates.  While  the  Society's  char 
ter  was  in  force,  the  State  adopted  a  new  constitution,  declar- 
ing that  the  legislature  should  never  authorize  a  lottery,  nor 
should  the  sale  of  lottery  tickets  be  allowed,  nor  any  lottery 
theretofore  authorized  be  permitted  to  be  drawn  or  tickets 
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therein  be  sold.  This  was  followed  by  the  passage  of  an  act 
prohibiting  lotteries,  and  making  it  unlawful  to  conduct  one 
in  the  State.  The  question  was  then  raised  by  an  information 
in  the  nature  of  quo  warrantOj  whether  the  lottery  privilege 
given  by  the  Society's  charter  could  be  withdrawn  or  impaired 
by  the  state  legislation  —  that  Society  having,  as  was  con- 
ceded, complied  with  all  the  conditions  upon  which  its  charter 
was  granted.  The  Supreme  Court  of  Mississippi  held  that  the 
State  could  withdraw  the  lottery  privilege  which  it  had 
granted.  And  that  conclusion  was  questioned  upon  writ  of 
error  sued  out  from  this  court. 

Chief  Justice  Waite,  who  delivered  the  unanimous  judg- 
ment of  the  court  in  that  case,  said :  '^  The  question  is  there- 
fore directly  presented,  whether  in  view  of  these  facts,  the 
legislature  of  a  State  can,  by  the  charter  of  a  lottery  company, 
defeat  the  will  of  the  people,  authoritatively  expressed,  in  rela- 
tion to  the  further  continuance  of  such  business  in  their  midst. 
We  think  it  cannot.  No  legislature  can  bargain  away  the 
public  health  or  the  public  morals.  The  people  themselves 
cannot  do  it,  much  less  their  servants.  The  supervision  of 
both  these  subjects  of  governmental  power  is  continuing  in  its 
nature,  and  they  are  to  be  dealt  with  as  the  special  exigencies 
of  the  moment  may  require.  Government  is  organized  with 
a  view  to  their  preservation,  and  cannot  divest  itself  of  the 
power  to  provide  for  them.  For  this  purpose  the  largest  leg- 
islative discretion  is  allowed,  and  the  discretion  cannot  be 
parted  with  any  more  than  the  power  itself."  Again,  refer- 
ring to  lotteries :  "  They  disturb  the  checks  and  balances  of  a 
well-ordered  community.  Society  built  on  such  a  foundation 
would  almost  of  necessity  bring  forth  a  population  of  specu- 
lators and  gamblers,  living  on  the  expectation  of  what,  'by 
the  casting  of  lots,  or  by  lot,  chance  or  otherwise,'  might  be 
'awarded'  to  them  from  the  accumulation  of  others.  Cer- 
tainly the  right  to  suppress  them  is  governmental,  to  be  exer- 
cised at  all  times  by  those  in  power,  at  their  discretion.  Any 
one,  therefore,  who  accepts  a  lottery  charter  does  so  with  the 
implied  understanding  that  the  people,  in  their  sovereign  capa- 
city and  through  their  properly  constituted  agencies,  may 
VOL.  cLxvra— 82 
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resume  it  at  any  time  when  the  public  good  shall  require, 
whether  it  be  paid  for  or  hot.  All  that  one  can  get  by  such  a 
charter  is  a  suspension  of  certain  governmental  rights  in  his 
favor,  subject  to  withdrawal  at  will.  He  has  in  legal  eflfect 
nothing  more  than  a  license  to  enjoy  the  privilege  on  the 
terms  named  for  the  specified  time,  unless  it  be  sooner  abro- 
gated by  the  sovereign  power  of  the  State.  It  is  a  permit, 
good  as  against  existing  laws,  but  subject  to  future  legislative 
and  constitutional  control  or  withdrawal." 

It  is  suggested  that,  in  important  particulars,  the  opinion 
and  judgment  in  Stone  v.  Mississippi  was  modified  by  the  de- 
cision in  New  Orleans  v.  Iloustouy  119  U.  S.  265,  275.  So  far 
from  this  being  true  the  principles  announced  in  the  former 
case  were  recognized,  and  held  to  have  no  application  in  the 
latter  case.  In  New  Orleans  v.  Houston  the  question  was 
whether  the  legislature  of  Louisiana  could  destroy  or  impair 
a  lottery  charter  granted  and  authorized  by  the  constitution 
of  that  State.  This  court,  speaking  by  Mr.  Justice  Matthews, 
said :  "  It  is  undoubtedly  true  that  no  rights  of  contract  are 
or  can  be  vested  under  this  constitutional  provision  which  a 
subsequent  constitution  might  not  destroy  without  impairing 
the  obligation  of  a  contract,  within  the  sense  of  the  Consti- 
tution of  the  United  States,  for  the  reason  assigned  in  the 
case  of  Stone  v.  Mississippi.  But  an  ordinary  act  of  legis- 
lation cannot  have  that  eflfect,  because  the  constitutional  pro- 
vision has  withdrawn  from  the  scope  of  the  police  power  of 
the  State,  to  be  exercised  by  the  General  Assembly,  the  sub- 
ject-matter of  the  granting  of  lottery  charters,  so  far  as  the 
Louisiana  State  Lottery  Company  is  concerned,  and  any  act 
of  the  legislature  contrary  to  this  prohibition  is  upon  famil- 
iar principles  null  and  void.  The  subject  is  not  within  the 
jurisdiction  of  the  police  power  of  the  State,  as  it  is  per- 
mitted to  be  exercised  by  the  legislature  under  the  consti- 
tution of  the  State."  So  that  in  New  Orleans  v.  Houston 
it  was  decided,  that,  while  a  lottery  grant  was  not  a  con- 
tract within  the  meaning  of  the  Federal  Constitution,  the 
obligation  of  which  was  protected  against  impairment  by 
the  State  making  the  grant,  the  legislature  could  not  strike 
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down  a  lottery  which  the  fundamental  law  of  the  State  had 
authorized. 

In  the  argument  on  behalf  of  the  plaintiff  in  error  much 
stress  was  laid  upon  former  decisions  of  the  Court  of  Appeals 
of  Kentucky  relating  to  rights  acquired  under  lottery  grants. 
Our  attention  has  been  particularly  called  to  Gregory  v. 
SheCby  College  Lottery  Trustees,  2  Met.  (Ky.)  589,  598.  From 
the  report  of  that  case  it  appears  that  the  legislature  of  Ken- 
tucky in  1838  granted  to  Shelby  College  the  privilege  of  rais- 
ing the  sum  of  one  hundred  thousand  dollars  by  lottery,  with 
authority  to  sell  or  dispose  of  the  scheme  or  any  classes  of  the 
lottery.  In  1855  the  provision  of  the  Eevised  Statutes,  de- 
claring that  all  lottery  privileges  should  cease,  took  effect. 
And  the  question  arose  as  to  the  effect  of  that  enactment 
upon  the  rights  of  one  who  had  loaned  money  to  the  College 
upon  the  faith  of  the  lottery  grant,  and  to  secure  the  loan  had 
taken  from  the  trustees  of  the  institution  a  mortgage  upon 
their  rights  under  the  lottery  franchise.  The  Court  of  Ap- 
peals of  Kentucky,  conceding  that  the  grant  of  a  privilege 
to  raise  money  by  a  lottery  was  a  mere  gratuity,  was  not  an 
act  of  incorporation,  conferred  no  charter  rights,  and  did  not 
amount  to  a  contract,  proceeded:  "Although,  therefore,  the 
legislature  has  the  power  to  repeal  the  grant  of  a  lottery 
privilege  where  no  rights  have  accrued  under  it,  and  though 
lotteries  have  a  demoralizing  tendency  and  exercise  a  very 
pernicious  influence  over  the  ignorant  and  credulous  part  of 
the  community,  and  for  this  reason  have  been  almost  univer- 
sally denounced  by  the  law-making  power  in  different  States 
of  the  Union,  yet  if  rights  have  been  acquired  or  liabilities 
incurred  upon  the  faith  of  the  privilege  conferred  by  the 
grant,  it  would  be  obviously  unjust  to  permit  such  rights  to 
be  divested  by  a  legislative  revocation  of  the  privilege.  If, 
therefore,  any  vested  rights  have  been  acquired  under  the 
present  grant  before  the  passage  of  the  repealing  law,  then, 
to  the  extent  of  such  rights  at  least,  the  law  must  be  regarded 
as  unconstitutional  and  inoperative.  This  conclusion  is,  we 
think,  fully  sanctioned  by  tiie  following  adjudged  cases :  Dart- 
mouth College  v.  Woodward^  4:  Wheat.  518  to  643 ;  Fletcher  v. 
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Pecky  9  Cranch,  87 ;  University  of  Maryland  v.  WiUia^nSy  9 
Gill  &  Johnson,  365;  Terret  v.  Taylor,  9  Cranch,  43,  52; 
Louisville  v.  University  of  Louisville^  15  B.  Hon.  642,  692. 
The  plaintiff,  Waller,  before  the  repealing  act  was  passed, 
had,  on  the  faith  of  the  lottery  grant,  advanced  large  suras 
of  money,  which  were  appropriated  by  him  for  the  benefit 
of  Shelby  College,  and  the  trustees  of  the  college  had  mort- 
gaged to  him  their  rights  under  the  lottery  franchise  for  his 
indemnity.  As  the  lottery  privilege  was  granted  for  the 
benefit  of  the  Shelby  College,  and  the  money  was  advanced 
by  Waller  with  the  assent  of  the  trustees  of  the  college,  under 
the  belief  that  it  would  be  realized  eventually  from  the  lottery, 
he  became  thereby  invested  with  the  right  to  the  use  of  the 
grant  until  from  such  use  the  sum  was  produced  which  he 
had  advanced  for  the  benefit  of  the  college.  This  was  a 
vested  right  of  which  he  could  not  be  divested  by  an  act  of 
the  legislature.  So  far,  therefore,  as  the  repealing  act  inter- 
feres with  or  affects  this  right,  it  is  unconstitutional  and 
inoperative."  These  principles  were  recognized  in  cases  sub- 
sequently decided  by  the  same  court. 

The  defendant  insists  that  his  rights  having  been  acquired 
when  these  decisions  of  the  highest  court  of  Kentucky  were 
in  full  force,  should  be  protected  according  to  the  law  of  the 
State  as  it  was  adjudged  to  be  when  those  rights  attached. 
But  is  this  court  required  to  accept  the  principles  announced 
by  the  state  court  as  to  the  extent  to  which  the  contract  clause 
of  the  Federal  Constitution  restricts  the  powers  of  the  state 
legislatures  ?  Clearly  not.  The  defendant  invokes  the  juris- 
diction of  this  court  upon  the  ground  that  the  rights  denied 
to  him  by  the  final  judgment  of  the  highest  court  of  Kentucky, 
and  which  the  State  seeks  to  prevent  him  from  exercising, 
were  acquired  under  an  agreement  that  constituted  a  contract 
within  the  meaning  of  the  Federal  Constitution.  This  con- 
tention is  disputed  by  the  State.  So  that  the  issue  presented 
makes  it  necessary  to  inquire  whether  that  which  the  defend- 
ant asserts  to  be  a  contract  was  a  contract  of  the  class  to  which 
the  Constitution  of  the  United  States  refers.  This  court  roust 
determine  —  indeed,  it  cannot  consistently  with  its  duty  refuse 
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to  determine  —  upon  its  own  responsibility,  in  each  case  as  it 
arises,  whether  that  which  a  party  seeks  to  have  protected 
under  the  contract  clause  of  the  Constitution  of  the  United 
States  is  a  contract  the  obligation  of  which  is  protected  by 
that  instrument  against  hostile  state  legislation. 

In  Jefferson  Branch  Bank  v.  Shelly^  1  Black,  436, 443,  which 
involved  the  contract  clause  of  the  Constitution,  it  was  con- 
tended that  this  court  should  accept  as  conclusive  the  interpreta- 
tion placed  by  the  Supreme  Court  of  Ohio  upon  the  constitution 
and  laws  of  that  State  as  affecting  certain  state  legislation 
which,  it  was  alleged,  constituted  a  contract,  the  obligation 
of  which  could  not  be  impaired  by  legislation.  Mr.  Justice 
Wayne,  delivering  the  unanimous  judgment  of  the  court,  said  : 
"  The  constructions  given  by  the  courts  of  the  states  to  state 
legislation  and  to  state  constitutions  have  been  conclusive 
upon  this  court,  with  a  single  exception^  and  that  is  when  it 
has  been  called  upon  to  interpret  the  contracts  of  States, 
'though  they  have  been  made  in  forms  of  law,'  or  by  the 
instrumentality  of  a  State's  authorized  functionaries  in  con- 
formity with  state  legislation.  It  has  never  been  denied,  nor 
is  it  now,  that  the  Supreme  Court  of  the  United  States  has 
an  appellate  power  to  revise  the  judgment  of  the  Supreme 
Court  of  a  State,  whenever  such  a  court  shall  adjudge  that 
not  to  be  a  contract  which  has  been  alleged,  in  the  forms  of 
legal  proceedings,  by  a  litigant,  to  be  one,  within  the  mean- 
ing of  that  clause  of  the  Constitution  of  the  United  States 
which  inhibits  the  States  from  passing  any  law  impairing  the 
obligation  of  contracts.  Of  what  use  would  the  appellate 
power  be  to  the  litigant  who  feels  himself  aggrieved  by  some 
particular  state  legislation  if  this  court  could  not  decide,  inde- 
pendently of  all  adjudication  by  the  Supreme  Court  of  a  State, 
whether  or  not  the  phraseology  of  the  instrument  in  contro- 
versy was  expressive  of  a  contract  and  within  the  protection 
of  the  Constitution  of  the  United  States,  and  that  its  obliga- 
tion should  be  enforced,  notwithstanding  a  contrary  conclusicm 
by  the  Supreme  Court  of  a  State?  It  never  was  intended, 
and  cannot  be  sustained  by  any  course  of  reasoning,  that  this 
court  should  or  could  with  fidelity  to  the  Constitution  of  the 
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United  States  follow  the  construction  of  the  Supreme  Court 
of  a  State  in  such  a  matter,  when  it  entertained  a  different 
opinion ;  and  in  forming  its  judgment  in  such  a  case,  it  makes 
no  difference  in  the  obligation  of  this  court  in  reversing  the 
judgment  of  the  Supreme  Court  of  a  State  upon  such  a  con- 
tract, whether  it  be  one  claimed  to  be  such  under  the  form 
of  state  legislation,  or  has  been  made  by  a  covenant  or  agree- 
ment by  the  agents  of  a  State,  by  its  authority." 

The  doctrine  that  this  court  possesses  paramount  authority 
when  reviewing  the  final  judgment  of  a  state  court  upholding 
a  state  enactment  alleged  to  be  in  violation  of  the  contract 
clause  of  the  Constitution,  to  determine  for  itself  the  existence 
or  non-existence  of  the  contract  set  up,  and  whether  its  obli- 
gation has  been  impaired  by  the  state  enactment,  has  been 
affirmed  in  numerous  other  cases.  Ohio  Life  Ins.  Co.  v.  De- 
holt,  16  How.  416,  452;  Wright  v.  Nagle,  101  U.  S.  791,  794; 
Louisville  Oas  Co.  v.  Citizens^  Gas  Co,,  115  U.  S.  683,  697; 
Vicksburg,  Shreveporty  dkc.  Railroad  v.  Dennisy  116  U.  S.  665, 
667;  N.  O,  Waterworks  Co.  v.  Louisicma  Sugar  Co.y  125 
U.  S.  18,  36 ;  Bryan  v.  Board  of  Education,  161  U.  S.  639, 
650 ;  Mobile  <&  Ohio  Railroad  v.  Tennessee,  153  U.  S.  486, 
493 ;  Bacon  v.  Texas,  163  U.  S.  207,  219. 

In  view  of  these  adjudications  it  is  clear  that  we  are  not 
required  to  accept  as  authoritative  in  this  case  the  decision 
of  the  Court  of  Appeals  of  Kentucky  in  Gregory  v.  Shelby 
College  Lottery  Ti'ustees,  above  cited,  to  the  effect  that  a  legis- 
lative revocation  of  a  lottery  grant  is  a  violation  of  the  Con- 
stitution of  the  United  States  so  far  as  such  revocation  affects 
rights  acquired  on  the  faith  of  the  privilege  conferred  by  the 
grant,  and  the  exercise  of  which  involves  the  continuance  of 
that  privilege  for  such  time  as  may  be  necessary  for  the  full 
enjoyment  of  those  rights.  On  the  contrary,  we  hold  that  a 
lottery  grant  is  not,  in  any  sense,  a  contract  within  the  mean- 
ing of  the  Constitution  of  the  United  States,  but  is  simply  a 
gratuity  and  license,  which  the  State,  under  its  police  powers, 
and  for  the  protection  of  the  public  morals,  may  at  any  time 
revoke,  and  forbid  the  further  conduct  of  the  lotteiy;  and 
that  no  right  acquired  during  the  life  of  the  grant,  on  tiie 
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laith  of  or  by  agreement  with  the  grantee,  can  be  exercised 
after  the  revocation  of  such  grant  and  the  forbidding  of  the 
lottery,  if  its  exercise  involves  a  continuance  of  the  lottej*y  as 
originally  authorized.  All  rights  acquired  on  the  faith  of  a 
lottery  grant  must  be  deemed  to  have  been  acquired  subject 
to  the  power  of  the  State  to  the  extent  just  indicated  ;  never- 
theless, rights  acquired  under  such  a  grant  consistently  with 
the  law  as  it  was  when  they  were  so  acquired,  and  which 
rights  may  be  exercised  and  enjoyed  without  conducting  a 
lottery  forbidden  by  the  State,  are,  of  course,  not  affected, 
and  could  not  be  affected,  by  the  revocation  of  such  grant. 
Here  the  defendant  insists  that  as  the  agreement  under  which 
Stewart  became  the  owner  of  the  Frankfort  lottery  scheme 
was  lawful  when  made,  he,  as  assignee  of  Stewart,  is  protected 
by  the  Constitution  of  the  United  States  in  carrying  on  that 
lottery,  despite  the  prohibition  of  all  lotteries  and  the  revoca- 
tion of  all  lottery  grants  by  the  present  constitution  of  Ken- 
tucky adopted  after  the  transfer  to  Stewart  of  the  benefit  of 
that  scheme.  For  the  reasons  stated,  this  contention  must  be 
overruled.  It  could  not  be  sustained  without  overruling  Stone 
V.  Mississippi,  which  we  have  no  inclination  to  do. 

Some  stress  has  been  laid  by  counsel  upon  the  fact  that,  in 
an  action  brought  by  the  State  in  the  nature  of  qtco  warranto 
against  the  city  of  Frankfort,  and  which  was  determined  upon 
appeal  by  the  Court  of  Appeals  of  Kentucky  on  the  27th  day 
of  February,  1878,  it  was  adjudged  that  the  contract  between 
that  city  and  Stewart  was  a  valid  and  binding  contract ;  and, 
consequently,  the  State  is  barred,  upon  the  principle  of  res 
judicata,  from  maintaining  the  present  action.  The  opinion 
in  that  case  has  not  been  published  in  the  regular  reports,  but 
a  copy  of  it  appears  in  the  record.  It  is  sufficient,  in  answer 
to  the  contention  of  the  defendant,  to  say  that  the  case  re- 
ferred to,  as  appears  from  the  opinion  of  the  state  court, 
involved  nothing  more  than  the  validity  of  the  agreement  of 
1875  between  the  city  of  Frankfort  and  Stewart,  under  the 
law  as  it  was  when  such  agreement  was  made,  and  did  not 
necessarily  involve  any  inquiry  as  to  the  power  of  the  State, 
by  legislative  or  constitutional  provision,  and  without  violating 
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the  clause  of  the  Constitution  of  the  United  States  prohibit- 
ing the  passage  of  state  laws  impairing  the  obligation  of  con- 
tracts, to  revoke  an  existing  lottery  grant  and  prohibit  all 
lotteries  within  its  limits.  The  thing  adjudged  in  the  case 
referred  to  fully  appears  from  the  statement  made  by  the 
Court  of  Appeals  of  Kentucky  of  the  conclusion  which  it 
reached,  namely :  "  We  therefore  conclude  that  the  legislature 
of  1869  conferred  on  the  board  of  council  men  of  the  city  of 
Frankfort  franchises,  powers  and  authority  equal  or  exactly 
similar  to  those  that  had  b}'  the  act  of  1838  been  conferred  on 
the  managers,  which  include  the  privilege  of  raising  one  hun- 
dred thousand  dollars  by  operating  a  lottery."  A  decision 
that  the  agreement  between  the  city  of  Frankfort  and  Stewart 
was,  when  made,  valid  under  the  laws  of  Kentucky,  did  not 
determine,  as  between  the  State  and  those  asserting  rights 
under  that  agreement,  that  the  State  could  not,  by  subsequent 
legislative  enactment  or  by  constitutional  provision,  and  so 
far  as  the  Constitution  of  the  United  States  was  concerned, 
prohibit  all  lotteries,  and  thereby  prevent  the  exercise  by 
those  asserting  the  right  under  or  by  virtue  of  that  agree- 
ment, to  carry  on  a  lottery  against  the  expressed  will  of  the 
State. 

We  have  felt  some  embarrassment  arising  from  the  conflict 
between  the  present  decision  and  the  former  decisions  of  the 
highest  court  of  Kentucky  upon  the  general  subject  of  lotter- 
ies, and  as  to  the  power  of  the  State,  by  contract,  to  so  tie  its 
hands  that  it  may  not  revoke,  in  its  discretion,  grants  of  lot- 
tery privileges  and  prohibit  the  carrying  on  of  all  lotteries. 
But  that  embarrassment  has  been  greatly  lessened  by  the  fact 
that  that  court,  in  its  opinion  in  the  present  case,  after  refer- 
ring to  Stone  V.  Mississippi^  said :  "  It  seems  to  us  that  this 
decision  defining  the  provision  of  the  Federal  Constitution  as 
to  what  subjects  are  contracts  and  protected  by  it,  and  that 
lottery  grants,  though  paid  for,  are  not  protected  by  said  pro- 
vision, is  binding  upon  this  court,  and  has  the  effect  to  over- 
rule its  decisions  holding  the  contrary  view.  But  apart  from 
the  binding  force  of  the  decision,  it  seems  that  its  logic  is 
conclusive  and  convincing  in  drawing  the  distinction  between 
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the  contractual  and  governmental  power  of  the  States,  to  wit, 
that  the  provisions  of  the  Federal  Constitution  in  reference 
to  contracts  only  inhibits  the  States  from  passing  laws  impair- 
ing the  obligations  of  such  contracts  as  relate  to  property 
rights,  but  not  to  subjects  that  are  purely  governmental." 
In  the  same  opinion  it  is  well  observed  that,  under  any  other 
doctrine  than  that  announced  in  Stone  v.  Mississipjpiy  the 
legislature,  by  giving  or  bartering  away  the  power  to  guard 
and  protect  the  public  morals,  could  "  convert  the  State  into 
dens  of  bawdy  houses,  gambling  shops  and  other  places  of 
vice  and  demoralization,  provided  the  grantees  paid  for  the 
privileges,  and  thus  deprive  the  State  of  its  power  to  repeal 
the  grants  and  all  control  of  the  subjects  as  far  as  the  grantees 
are  concerned,  and  the  trust  duty  of  protecting  and  fostering 
the  honesty,  health,  morals  and  good  order  of  the  State  would 
be  cast  to  the  winds,  and  vice  and  crime  would  triumph  in 
their  stead.  Now,  it  seems  to  us  that  the  essential  principles 
of  self-preservation  forbid  that  the  Commonwealth  should 
possess  a  power  so  revolting,  because  destructive  of  the  main 
pillars  of  government." 

We  perceive  no  error  in  the  judgment  of  the  Court  of 
Appeals  of  Kentucky,  and  it  is 

Affirmed. 

Mb.  Justios  Shibas  agrees  that  the  judgment  should  be 
affirmed,  but  does  not  concur  in  all  the  reasoning  of  this 
court. 


UNITED  STATES  v.  UNION  PACIFIC  RAILWAY 
COMPANY. 

OBBTIFIOATE  FROM  THE  CIRCUIT  COURT  OF   APPEALS  FOR  THE 
EIGHTH   CIRCUIT. 

No.  188.    Argued  December  8, 1897.  —  Decided  December  18, 1897. 

The  questions  proponnded  In  the  certificate  in  this  case  do  not  present  dis- 
tinct points  or  propositions  of  law,  clearly  stated,  so  that  each  can  be 
distinctly  answered,  without  regard  to  the  other  issues  of  law  involved. 
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and  they  obviously  bring  the  whole  case  up  for  consideration ;  and  as 
to  answer  them  would  require  this  court  to  consider  the  seyeral  matters 
thus  pressed  upon  its  attention,  to  pass  upon  questions  of  law  not  specifi- 
cally propounded,  and  to  dispose  of  the  whole  case,  it  is  held,  referring 
to  previous  decisions,  that  the  certificate  Is  insufllcient  under  the  statute. 

This  was  a  suit  brought  by  the  United  States  in  the  Ciircuit 
Court  of  the  United  States  for  the  District  of  Kansas  against 
the  Union  Pacific  Railway  Company  and  its  receivers,  as 
directed  by  the  act  of  July  13,  1892,  c.  164,  27  Stat.  120,  126, 
to  recover  certain  amounts  "  found  by  the  Department  of  the 
Interior  to  be  due  from  said  railroad  pompany,  its  successors 
or  assigns,  under  the  last  paragraph  of  the  second  article  of 
the  treaty  with  the  Delaware  Tribe  of  Indians  of  May  thi^ 
tieth,  eighteen  hundred  and  sixty,  and  under  the  concluding 
clause  of  the  third  article  of  said  treaty,  and  for  damage  done 
the  said  Indians  in  the  taking  and  destruction  of  the  property 
by  said  railroad  company,  which  sums  when  recovered  shall 
be  used  to  reimburse  the  United  States  for  the  sum  appropri- 
ated in  the  foregoing  paragraph." 

That  sum  was  $39,675.16,  of  which  $10,715.75  was  to  be  paid 
to  individual  members  of  the  Delaware  Tribe  for  improvements 
on  lands  sold  to  the  Leavenworth  Company,  and  $28,959.41 
was  to  be  paid  to  individual  members  of  the  tribe  for  right  of 
way  through  their  allotted  lands. 

The  first  count  of  the  petition  jdleged  that  in  the  year  1831, 
and  for  a  long  time  prior  thereto,  the  United  States  were  the 
owners  in  fee  simple  of  all  the  lands  lying  north  of  the  Kan- 
sas and  west  of  the  Missouri  rivers,  in  the  then  Territory  of 
Kansas,  and  that  by  the  terms  of  the  treaty  made  between 
the  United  States  and  the  Delaware  Indians,  proclaimed 
March  24,  1831,  the  United  States  conveyed  and  secured  to 
that  Nation,  as  a  permanent  home,  a  certain  tract,  describing 
it,  with  an  outlet;  that  afterwards,  in  the  year  1854,  by  the 
terms  of  another  treaty,  the  Nation  ceded  to  the  United 
States  all  their  right,  title  and  interest  in  and  to  their  countiy 
lying  west  of  the  State  of  Missouri,  and  situate  in  the  fork  of 
the  Missouri  and  Kansas  rivers,  and  also  their  right  and 
interest  in  the  outlet,  with  certain  designated  exceptions. 
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It  was  further  averred  that  articles  eleven  and  twelve  of 
the  latter  treaty  provided  that  the  country  reserved  for  the 
permanent  home  of  the  Delaware^  might  on  request  be  sur- 
veyed and  allotted  ;  and  that  roads  and  highways  laid  out  by 
authority  of  law  should  have  a  right  of  way  through  the 
reservation ;  "  and  railroad  companies,  wheii  the  lines  of  their 
roads  necessarily  pass  through  the  said  reservation,  shall  have 
the  right  of  way,  on  payment  of  a  just  compensation  therefor 
in  money";  that  afterwards  the  Delawares  signified  their 
wish  that  a  portion  of  the  lands  reserved  for  their  home 
might  be  divided  and  allotted ;  and  thereupon,  by  the  terms 
of  a  treaty  entered  into  May  30, 1860,  it  was  provided,  among 
other  things,  that  a  portion  of  the  reservation  should  be  sur- 
veyed and  allotted  as  stated,  and  by  the  last  clause  of  article 
tw^o  thereof,  that  "  the  improvements  of  the  Indians  residing 
on  the  lands  to  be  sold  shall  be  valued  by  the  United  States, 
and  the  individual  owners  thereof  shall  receive  the  amount 
realized  from  the  sale  of  the  same,  to  be  expended  in  building 
other  improvements  for  them  on  the  lands  retained."  By 
article  three  it  was  provided  that  as  to  the  remaining  lands, 
after  the  tracts  in  severalty  and  those  for  special  objects 
named  in  the  treaty  had  been  selected  and  set  apart,  the 
Leavenworth,  Pawnee  and  Western  Kailroad  Company,  a 
Kansas  corporation,  should  have  the  prior  right  of  purchase 
upon  the  payment  into  the  United  States  Treasury,  which 
payment  should  be  made  within  six  months  after  the  quantity 
of  said  land  was  ascertained,  in  gold  or  silver  coin,  of  such  a 
sum  as  three  commissioners,  to  be  appointed  by  the  Secretary 
of  the  Interior,  should  appraise  to  be  the  value,  and  providing 
that  such  value  should  not  be  placed  below  the  value  of  one 
dollar  and  twenty-five  cents  per  acre,  exclusive  of  the  cost  of 
survey. 

That,  upon  payment,  a  patent  should  be  issued  directly  to 
the  company ;  that  the  United  States  would  accept  the  trust 
imposed  on  them  and  apply  the  money  resulting  from  such 
disposition  of  the  lands  in  the  manner  prescribed  by  the 
treaty  of  1854;  and  it  was  "also  agreed  that  said  railroad 
company  shall  have  the  perpetual  right  of  way  over  any  por- 
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tion  of  the  lanas  allotted  to  the  Delawares  in  severalty,  on 
the  payment  of  a  just  compensation  therefor,  in  money,  to 
the  respective  parties  whose  lands  are  crossed  by  the  line  of 
railroad." 

It  was  then  alleged  that  by  the  terms  of  the  treaty  the 
United  States  became,  and  were  the  trustees  of  the  Dela wares 
for  the  purposes  provided  for  therein  ;  that  the  Leavenworth 
Company,  prior  to  1867,  accepted  the  terms  of  the  treaty  and 
agreed  to  purchase  the  unallotted  lands  of  the  Delawares  and 
to  pay  for  them  and  the  improvements  thereon  in  accordance 
therewith  ;  and  that  all  the  rights  of  the  company  in  and  to 
the  lands  and  its  liability  for  the  lands  and  improvements, 
and  all  the  rights  and  liabilities  of  its  grantee,  successor  and 
assignee,  the  Union  Pacific  Eailway  Company,  were  fixed  by 
the  terms  of  said  treaties,  and  that  the  Leavenworth  Com- 
pany, and  its  grantee,  successor  and  assignee,  the  Union 
Pacific  Railway  Company,  took  the  lands  "  subject  to  the  con- 
ditions set  forth  in  said  treaties  as  to  the  payment  therefor 
and  as  to  the  payment  for  said  improvements  thereon";  that 
the  United  States  on  October  20,  1860,  appointed  three  com- 
missioners to  inspect  and  appraise  the  value  of  the  land  and 
improvements  which  the  Leavenworth  Company  had  become 
entitled  to  purchase,  and  they  appraised  the  improvements 
at  the  value  of  $9534.25,  and  returned  the  appraisement,  a 
schedule  of  which  was  made  part  of  the  petition.  But  at  the 
time  of  that  appraisement  and  of  the  purchase  of  the  lands  by 
the  Leavenworth  Company  there  were  other  improvements 
not  included,  which  were  afterwards  appraised  at  the  sum  of 
$1181.50,  and  an  itemized  statement  of  these  improvements 
was  attached. 

The  United  States  further  averred  that  the  Leavenworth 
Company  was  unable  to  carry  out  the  terms  of  the  purchase 
of  the  lands  and  improvements  and  pay  for  the  same  as  pro- 
vided for  in  the  treaty,  and  that  afterwards  a  further  treaty 
was  made  and  entered  into  on  or  about  July  2,  1861,  ratified 
August  6,  1861,  which  in  terms  referred  to  the  provisions  for 
the  sale  of  the  lands  and  improvements  in  the  prior  treaties, 
by  which  last  mentioned  treaty  it  was  provided  that  the 
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Leavenworth  Company  might  execute  its  bonds  with  interest 
coupons  attached,  the  principal  sum  to  be  $286,742.15,  and 
execute  a  mortgage  on  one  hundred  thousand  acres  of  land, 
as  set  forth  in  a  letter  of  the  Commissioner  of  Indian  Affairs 
to  the  Secretary  of  the  Interior,  dated  May  29,  1861,  said 
mortgage  to  be  conditioned  for  the  payment  of  the  bonds, 
both  principal  ^nd  interest,  the  bonds  and  mortgage  being 
executed  by  the  company  in  lieu  of  the  payment  previously 
provided  for ;  but  no  provision  was  made  in  the  last  mentioned 
treaty  for  any  change  in  the  time  or  manner  of  paying  for  said 
improvements,  and  the  bonds  and  mortgage  were  executed  to 
secure  the  payment  of  the  purchase  price  of  the  lands  only, 
exclusive  of  the  value  of  the  improvements,  the  amount 
whereof  was  not  included  in  the  mortgage. 

It  was  also  averred  that  through  changes  in  the  name  of 
the  Leavenworth  Company,  and  through  a  consolidation  by 
and  with  other  railroad  companies,  the  Union  Pacific  Railway 
Company  succeeded  to  all  the  franchises,  property  rights  and 
interests  of  the  said  Leavenworth  Company,  and  became 
and  was  subject  to  all  the  liabilities  of  that  company  under 
and  by  virtue  of  the  said  several  treaties,  and  under  and  by 
virtue  of  the  purchase  of  said  Delaware  Indian  lands  and  the 
improvements  thereon ;  that  thereafter,  by  the  terms  of  the 
treaty  entered  into  on  the  4th  day  of  July,  1866,  which  treaty 
was  ratified  on  or  about  the  26th  day  of  July,  1866,  in  article 
first  thereof  it  was  provided  "that  the  United  States  shall 
secure  and  cause  to  be  paid  to  said  Indians  the  full  value  of 
all  that  part  of  their  reservation,  with  the  improvements  then 
existing  on  the  same,  heretofore  sold  to  the  Leavenworth, 
Pawnee  and  Western  Railroad  Company,  according  to  the 
terms  of  a  treaty  ratified  August  22,  1860,  and  supplemental 
treaties,  and  in  accordance  with  the  conditions,  restrictions 
and  limitations  thereof." 

That  thereby  plaintiffs  became  and  were  sureties  for  the 
payment  of  the  value  of  said  improvements,  and  trustees  for 
the  Delaware  Indians  to  collect  and  dispose  of  the  money  as 
provided  therein  ;  and  that  neither  the  Leavenworth  Company 
nor  any  of  its  assignees  or  successors,  nor  the  Union  Pacific 
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Railway  Company,  nor  its  receivers,  defendants  herein,  have 
paid  for  said  improvements,  and  that  they  remain  due  and 
wholly  unpaid  by  defendants. 

That  by  an  act  of  Congress,  approved  July  13,  1892,  there 
was  appropriated  and  paid  to  the  Delaware  Indians  the  sum 
of  110,715.75,  which  sum  the  United  States  paid  to  those 
Indians  as  sureties  under  the  treaties  and  in  discharge  of  the 
trust  created  thereby. 

And  plaintiflfs  said  that  by  the  terms  of  the  treaties  and  by 
the  acceptance  thereof  by  the  Leavenworth  Company  and  its 
grantee,  successor  and  assignee,  the  Union  Pacific  Railway 
Company,  the  latter  became  and  was  liable  to  plaintiffs,  as 
sureties  and  trustees,  for  money  paid  out  and  expended  on 
behalf  of  defendants  for  said  improvements  in  the  sum  of 
$10,715.75,  which  sum,  together  with  interest  thereon  from 
May  30,  1860,  was  now  due  and  wholly  unpaid. 

The  second  count  averred  that  by  virtue  of  the  treaties 
mentioned  in  the  first  count,  the  Leavenworth  Company 
became  entitled  to  a  right  of  way  across  the  Delaware  Reser- 
vation, and  across  the  lands  subsequently  allotted  in  severalty 
to  the  Dela wares  on  payment  of  a  just  compensation  therefor ; 
that  the  United  States  under  the  treaties  became  trustees  for 
the  Delawares  to  collect  and  account  for  the  amount  due 
them  for  such  right  of  way  and  the  sureties  of  the  railroad 
companies  for  the  payment  of  the  same:  That  the  Leaven- 
worth Company  under  these  treaties  laid  out  a  right  of  way 
and  constructed  a  railroad  over  and  across  the  reservation  and 
over  and  across  certain  parcels  of  land  allotted  in  severalty  to 
Delaware  Indians,  and  thereby  became  liable  to  the  United 
States  as  trustees  for  the  Delawares  for  the  damages  thereby 
sustained  by  the  latter ;  that  a  reasonable  compensation  for  the 
right  of  way  across  the  allotted  lands  amounted  to  $28,959.41, 
which  amount  was  ascertained  by  an  appraisement  by  a  com- 
mission appointed  under  the  treaty;  that  the  Union  Pacific 
Railway  Company  was  the  successor  of  the  Leavenworth 
Company,  and  liable  for  the  amount  due  the  Indians  for  the 
right  of  way ;  that  the  amount  specified  was  appropriated  and 
paid  the  Delaware  Indians  by  the  United  States  under  the  act  of 
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July  13,  1892,  as  sureties,  and  was  due  from  the  railway 
company. 

To  these  counts  demurrers  were  sustained  by  the  Circuit 
Court  and  judgment  entered  in  favor  of  defendants.  The 
case  was  then  carried  to  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  and  that  court  certified  to  this  court  the  two 
counts,  the  demurrers,  and  the  judgment  thereon,  and  its  de- 
sire for  instruction  "  upon  the  following  questions  and  propo- 
sitions of  law  arising  upon  the  record  in  such  cause,  to  the 
end  that  it  may  properly  decide  said  cause : 

"  First.  Upon  the  facts  stated  in  the  first  and  second  counts 
of  said  petition,  is  the  United  States  entitled  to  recover  from 
the  Union  Pacific  Railway  Company,  or  the  receivers  thereof, 
the  whole  or  any  part  of  the  sum  of  $10,715.75,  heretofore 
paid  by  the  United  States  to  the  Delaware  Indians,  pursuant 
to  the  act  of  Congress  of  July  13,  1892,  c.  164,  27  Stat.  120, 
126,  for  improvements  upon  lands  sold  to  the  Leavenworth, 
Pawnee  and  Western  Railroad  Company  ? 

"  Second.  Upon  the .  facts  stated  in  the  first  and  second 
counts  of  said  petition,  is  the  United  States  entitled  to  recover 
from  the  Union  Pacific  Railway  Company,  or  the  receivers 
thereof,  the  whole  or  any  part  of  the  sum  of  $28,954.41,  here- 
tofore paid  by  the  United  States  to  individual  members  of  the 
tribe  of  Delaware  Indians,  pursuant  to  the  provisions  of  the 
act  of  Congress  of  July  13,  1892,  for  and  on  account  of  right 
of  way  through  allotted  lands  belonging  to  members  of  said 
tribe,  which  right  of  way  was  secured  by  the  Leavenworth, 
Pawnee  and  Western  Railroad  Company,  in  accordance  with 
the  concluding  clause  of  article  3  of  a  treaty  concluded  with 
the  tribe  of  Delaware  Indians  on  May  30,  1860  ? 

"Third.  Upon  the  facts  stated  in  the  first  and  second 
counts  of  said  petition,  were  the  demurrers  thereto  properly 
sustained  ? " 

Mr.  Solicitor  Oeneral  for  plaintiffs  in  error. 

Mr.  John  F.  Dillon  for  defendants  in  error.  Mr.  A.  L. 
Williams  and  Mr.  Harry  Hxtbhard  were  on  his  brief. 
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Me.  Chief  Justice  Fullbe,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

It  is  settled  that  the  certification  provided  for  in  sections 
five  and  six  of  the  Judiciary  Act  of  March  3,  1891,  c.  517,  26 
Stat.  826,  is  governed  by  the  rules  laid  down  in  respect  of  cer- 
tificates of  division  under  the  Revised  Statutes.  Columbus 
Watch  Company  v.  RobbinSy  148  U.  S.  266 ;  Maynard  v.  Hechtj 
151  U.  S.  324;  Graver  v.  Faurot,  162  U.  S.  435;  Cross  v. 
Evans,  167  U.  S.  60. 

By  those  rules,  as  repeated  in  these  cases  from  prior  deci- 
sions, ^'  each  question  had  to  be  a  distinct  point  or  proposition 
of  law,  clearly  stated,  so  that  it  could  be  distinctly  answered 
without  regard  to  the  other  issues  of  law  in  the  case ;  to  be  a 
question  of  law  only,  and  not  a  question  of  fact,  or  of  mixed 
law  and  fact,  and  hence  could  not  involve  or  imply  a  conclu- 
sion or  judgment  upon  the  weight  or  eflfect  of  testimony  or 
facts  adduced  in  the  case ;  and  could  not  embrace  the  whole 
case,  even  where  its  decision  turned  upon  matter  of  law  only, 
and  even  though  it  was  split  up  in  the  form  of  questions." 
Fi7*e  Insurance  Association  v.  Wickham,  128  U.  S.  426 ;  Dub- 
lin Township  V.  Milford  Savings  Institution,  128  U.  S.  510. 

The  questions  propounded  in  this  certificate  do  not  present 
distinct  points  or  propositions  of  law,  clearly  stated,  so  that 
each  could  be  distinctly  answered  without  regard  to  the  other 
issues  of  law  involved,  and  they  obviously  bring  the  whole 
case  up  for  consideration  and  disposition. 

Elaborate  argument  on  behalf  of  the  Government  was 
made  at  the  bar,  dealing  with  the  Delaware  treaties  of  1831, 
1854,  1860,  1861  and  1866,  and  the  construction  of  various 
provisions  thereof ;  with  the  construction  of  the  Pacific  Rail- 
road act  of  July  1,  1862,  c.  120,  12  Stat.  489 ;  and  also  with 
the  legislation  in  relation  to  the  incorporation  of  the  Leaven- 
worth, Pawnee  and  Western  Railroad  Company ;  its  change  of 
name  ;  and  consolidation  with  other  railroad  companies,  under 
the  name  of  the  Union  Pacific  Railway  Company.  Laws  Kan- 
sas, 1855,  c.  86,  p.  914 ;  Act  of  July  2, 1864,  c.  216, 13  Stat.  356 ; 
Resolution  of  March  3,  1869,  15  Stat.  348;  Act  of  March  3, 
1869,  o.  127,  15  Stat.  324. 
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Defendants  in  error  contended  that  the  petition  was  fatally 
defective  in  respect  of  any  ground  of  liability  for  the  improve- 
ments ;  that  there  was  no  sale  of  the  improvements  separate 
from  the  lands ;  that  the  stipulated  patent  carried  title  to  the 
improvements  with  the  lands;  that  by  section  two  of  the 
Pacific  Kailroad  act  of  July  1,  1862,  the  United  States 
granted  the  right  of  way  through  the  reservation  and  under- 
took to  extinguish  the  Indian  title ;  that  the  grant  was  of  a 
free  right  of  way,  and  the  United  States  were  estopped  by  it 
from  maintaining  the  second  cause  of  action ;  that  this  ques- 
tion was  res  judicata  by  the  judgment  of  the  Supreme  Court 
of  Kansas  in  Orinter  v.  Kansas  Pacific  Railway^  23  Kansas, 
642 ;  that  the  line  of  the  Kansas  Pacific  Company  upon  the 
right  of  way  in  question  was  not  the  line  of  the  Leavenworth, 
Pawnee  and  Western  Railroad  Company  or  its  successor,  but 
of  an  independent  corporation  created  by  an  act  of  Congress ; 
and  that  even  on  the  theory  of  the  Government  the  defence 
of  laches  and  limitations  was  available  and  formed  a  complete 
bar. 

To  answer  the  questions  certified  would  require  us  to  con- 
sider the  several  matters  thus  pressed  on  our  attention;  to 
pass  upon  questions  of  law  not  specifically  propounded ;  and 
to  dispose  of  the  whole  case.  It  follows  that  the  certificate 
is  insufficient  under  the  statute. 

Certificate  dismissed. 


SPRINGER  LAND  ASSOCIATION  v.  FORD. 

▲PPBAL    VROM  THS    8UPBBMB    COURT    OF   THB  TBRBTrORY   OP    NEW 

MEXICO. 

Vo.  89.    Ai^ad  NoTember  5, 1897.  —  Decided  December  18, 1397. 

Section  1624  of  the  Compiled  Laws  of  New  Mexico  providing  for  the  crea- 
tion of  mechanics'  Uens  for  work  done  on  land,  required  the  contractor, 
in  order  to  obtain  the  benefit  of  the  act,  to  file  for  record  "  a  claim  con- 
taining a  statement  of  his  demands,  after  deducting  all  just  credit  and 
ofbet,  with  the  name  of  the  owner  or  reputed  owner,  if  known,  and  also 
VOL.  cijcvm— 83 
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the  name  of  the  person  by  whom  he  was  employed,  or  to  whom  he  fur- 
nished the  materials."  The  claim  duly  filed  by  Ford  was  preceded  by  a 
title  describing  the  Springer  Land  Association  and  others  and  the  Max- 
well Land  Grant  Company  and  others,  as  '*•  owners  or  reputed  owners  "; 
and  stated  a  demand  for  the' sum  of  #17,634.27,  as  ''the  balance  due  and 
owing  to  the  said  Patrick  P.  Ford,  by  the  aforesaid  owners,  or  reputed 
owners,  after  deducting  all  just  credits  and  offsets  for  ezcayating  and 
embankments  done  and  performed  by  him  under  a  certain  contract 
entered  into  by  the  said  the  Springer  Land  Association,  a  copy  of  which 
contract  Is  hereto  annexed  and  made  a  part  of  this  claim  of  lien.  As 
also  for  the  further  sum  of  three  hundred  and  ninety  dollars  for  excayat- 
ing  and  hauling,  ordered  by  the  engineer  in  charge  of  said  ditch,  and 
allowed  by  him  in  pursuance  of  the  provisions  of  said  contract  '* ;  and  it 
stated  when  the  work  was  commenced  and  when  it  was  finished,  and  that 
on  the  last  date  it  was  ''  completed  and  accepted."  It  gave  the  names  of 
the  reputed  owners  of  the  land  as  the  Maxwell  Land  Grant  Company 
and  others,  enumerating  them,  trustees  of  that  company;  and  alleged 
that  claimant  **  was  employed  to  do  the  said  work  by  the  Springer  Land 
Association,  C.  N.  Barnes,  general  manager,  approved  by  C.  C.  Strawn  as 
president.  "  And  it  added  that  *'  the  terms,  time  given  and  conditions  of 
said  contract  are  those  that  fully  appear  in  the  copy  of  the  said  contract 
which  is  attached  hereto  and  made  a  part  hereof."  Held,  that  this  claim 
of  lien  was  sufficient  under  the  statute  in  respect  of  all  these  particulars. 

As  between  the  parties  the  fact  that  a  lien  is  claimed  for  a  greater  sum 
than  is  actually  owing,  or  is  actually  covered  by  the  lien,  does  not  vitiate 
the  claim  when  honestly  made ;  and  under  the  findings  it  is  impossible  to 
impute  bad  faith  in  this  instance. 

The  findings  show  that  Ford  carried  out  the  conditions  of  the  contract  by 
him  to  be  kept  and  performed ;  that  he  made  no  objection  to  the  deed, 
and  would  have  been  willing  to  receive  it,  but  for  appellants*  failure  on 
their  part ;  and  they  cannot  now  be  allowed  to  insist  that  Ford  should  be 
required  to  accept  what  they  have  not  indicated  a  willingness  or  readi- 
ness to  deliver ;  still  less  that  the  lien  should  be  held  invalidated  becanse 
Ford  did  not  credit  $8000  for  land  never  conveyed  to  him. 

To  limit  the  land  upon  which  the  lien  was  given  to  the  strip  of  land  sixty 
feet  in  width  and  twenty -six  miles  long,  which  was  actually  occupied  by 
the  ditch,,  and  exclude  the  tract  which  the  ditch  was  constructed  to 
benefit  by  its  continuous  operation,  would  be  to  unreasonably  circum- 
scribe the  meaning  of  the  statute. 

As  the  Supreme  Court  expressly  found  that  it  appeared  *'  by  the  admissions 
in  the  pleadings  and  from  the  testimony  that  the  22,000  acres  of  land 
outside  the  ditches  and  reservoirs  and  the  right  of  way  for  the  same 
were  appurtenant  to  said  ditch  and  reservoirs  and  were  under  said  ditch 
and  to  be  irrigated  thereby,"  it  cannot  now  be  urged  that  the  description 
was  void  for  uncertainty  or  that  the  decree  included  more  land  than  was 
connected  with  the  ditch. 
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This  was  a  bill  filed  by  Patrick  P.  Ford  against  the  Springer 
Land  Association  and  others  in  the  District  Court  of  New 
Mexico  for  the  county  of  Colfax,  to  foreclose  a  mechanic's 
lien  upon  an  irrigating  ditch  and  reservoir  system;  the  land 
covered  thereby ;  the  right  of  way  therefor  ;  and  the  par- 
ticular lands  intended  to  be  irrigated.  A  cross  bill  was  filed 
by  the  Springer  Land  Association  and  other  defendants.  The 
cause  was  heard  on  pleadings  and  proofs,  and  on  findings  of 
fact  and  conclusions  of  law  duly  made  and  filed,  the  District 
Court  entered  a  decree  in  favor  of  Ford,  adjudging  a  lien  for 
the  sum  of  $22,097.75,  with  interest  and  costs,  on  the  ditch  and 
reservoirs  in  question,  together  with  the  right  of  way,  specifi- 
cally describing  them,  and  also  on  twenty-two  thousand  acres 
of  land  appurtenant  to  the  ditch  and  to  be  irrigated  thereby, 
specifying  forty-six  sections  in  four  designated  townships. 

It  was  further  decreed  that  the  Springer  Land  Association 
and  other  defendants  pay  or  cause  to  be  paid  the  sum  found 
due  with  interest  and  costs,  (three  thousand  dollars  thereof  to 
be  paid  to  the  clerk  of  the  court,)  within  ninety  days,  and  in 
case  of  default  that  the  property  be  sold  by  a  special  master 
and  the  proceeds  distributed  as  prescribed,  three  thousand 
dollars  to  be  retained  by  the  clerk  of  the  court  to  await  the 
determination  of  a  suit  by  Dargel,  a  subcontractor,  to  recover 
the  amount  of  $2279.30,  with  interest  and  costs,  or  its  pay- 
ment and  discharge  by  Ford.  If  a  surplus  was  realized  at 
the  sale  it  was  to  be  held  subject  to  the  further  order  of  the 
court ;  if  a  deficiency  resulted,  the  amount  was  to  be  reported 
by  the  master  to  the  court. 

The  case  was  carried  to  the  Supreme  Court  of  the  Terri- 
tory, which  found  the  facts,  in  substance,  to  be  these: 

On  October  26, 1888,  the  Springer  Land  Association  entered 
into  a  contract  with  Patrick  P.  Ford  for  the  grading  work  in 
the  construction  of  a  certain  ditch  line  and  reservoir  system 
for  irrigation  in  Colfax  County,  New  Mexico,  which  contract 
and  the  specifications  forming  part  of  it  were  set  forth  at 
length. 

The  contract  provided  :  "  The  party  of  the  first  part  agrees 
to  furnish  all  necessary  tools  and  labor,  and  perform  all  the 
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work  of  grading  required  in  the  construction  of  the  Cimarron 
ditch  and  its  accessories.  Said  work  to  be  done  in  a  thorough 
and  workmanlike  manner,  and  in  full  accordance  with  the 
specifications  hereto  attached  and  made  a  part  of  this  con- 
tract. Said  first  party  agrees  to  begin  work  within  ten  days 
after  signing  this  contract,  and  to  complete  the  same  on  or 
before  July  1,  1889.  The  party  of  the  second  part  agrees 
to  pay  said  first  party  for  work  so  done  at  the  rate  of  eleven 
cents  per  cubic  yard,  without  classification.  And  the  amounts 
due  for  said  work  shall  be  paid  at  the  time  and  in  the  manner 
described  in  the  specifications  hereto  attached." 

Specification  11  related  to  allowance  for  extra  work  when 
done  under  the  orders  of  the  engineer. 

Specifications  13  and  15  were: 

"  13.  Subcontracts.  —  Subcontracts  must  be  submitted  to  the 
engineer,  and  receive  his  approval,  before  work  is  begun  under 
them.  No  second  subcontractor  will  be  allowed.  Subcontrac- 
tors will  be  bound  by  the  same  specifications  as  the  contractor, 
and  will  be  equally  under  the  authority  of  the  engineer." 

"  15.  Estimates.  —  On  or  about  the  first  day  of  each  current 
month,  the  engineer  will  measure  and  compute  the  quantity  of 
material  moved  by  the  contractor  during  the  preceding 
month ;  he  will  certify  the  amount  to  the  company,  together 
with  an  account  of  the  same  at  the  price  stipulated,  which 
amount  will  be  audited  by  the  company  without  unnecessary 
delay,  and  the  amount  thereof,  less  ten  (10)  per  centum  re- 
tained, will  be  paid  to  the  contractor  in  cash  within  ten  days 
thereafter.  This  retained  percentage  will  be  held  by  the  com- 
pany as  a  guarantee  for  the  faithful  completion  of  the  work,  and 
will  be  paid  in  full  with  the  final  estimate  upon  the  certificate 
of  the  engineer  accepting  and  approving  the  work,  it  being 
expressly  understood  that  the  failure  of  the  contractor  to  ful- 
fil his  obligations  will  work  a  forfeiture  of  this  retained  per- 
centage to  the  company.  The  amount  due  to  the  contractor 
under  the  final  estimate,  will  only  be  paid  upon  satisfactory 
showing  that  the  work  is  free  from  all  danger  from  liens  or 
claims  of  any  kind,  through  failure  on  his  part  to  liquidate 
his  just  indebtedness  as  connected  with  this  work." 
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"  Previous  to  the  making  of  the  last  mentioned  contract  and 
on  May  1,  1888,  the  Maxwell  Land  Grant  Company  made  a 
contract  with  C.  C.  Strawn  and  associates,  who  afterwards 
organized  the  Springer  Land  Association,  which  succeeded  to 
their  rights  and  obligations,  by  which  the  Maxwell  Company 
gave  to  them  a  right  of  way  for  the  proposed  irrigation  sys- 
tem of  ditches  and  reservoirs,  and  by  which  said  agreement  it 
was,  among  other  things,  provided  that  with  the  view  of  sell- 
ing certain  of  its  lands  at  an  enhanced  value,  and  in  considera- 
tion of  certain  perpetual  water  rights  and  franchises,  to  be 
granted  to  it  by  the  other  party,  it  agreed  to  set  apart  and 
reserve  from  sale  22,000  acres  of  its  lands,  to  be  selected  by  the 
other  party,  and  give  to  the  other  party  a  certain  portion  of 
the  proceeds  which  might  be  derived  from  the  sale  of  said 
lands  when  sold.  These  lands  were  under  the  proposed  ditch 
system  and  to  be  irrigated  by  it,  and  by  this  agreement  Strawn 
and  his  associates  were  to  expend  about  sixty  thousand  dollars, 
or  a  suflBcient  sum,  to  complete  the  enterprise  on  the  proposed 
plan."    This  contract  was  set  forth  in  extenso. 

"The  title  of  the  lands  at  that  time  and  at  all  times 
afterwards  was  and  remained  in  the  Maxwell  Land  Grant 
Company,  except  as  to  the  rights  acquired  by  Strawn  and  asso- 
ciates and  their  successors  in  interest  under  said  contract. 
The  same  contract  constituted  Strawn  and  his  associates  and 
successors  in  interest  the  agents  of  the  Maxwell  Company  to 
the  extent  of  and  for  the  purpose  of  carrying  into  effect  the 
spirit  and  intent  of  the  contract  as  to  the  sale  of  the  said  lands, 
but  that  party,  the  Springer  Land  Association,  had  no  other 
title  in  the  lands  than  as  given  by  said  contract. 

"  Five  days  subsequent  to  the  making  of  his  grading  con- 
tract complainant  Ford  entered  into  another  contract  with 
the  Springer  Land  Association  by  which  he  agreed  to  select 
and  accept  one  section  of  land  under  the  proposed  ditch  sys- 
tem at  the  stipulated  price  of  eight  thousand  dollars,  to  be 
taken  as  part  payment  on  the  contract  price  for  Ford's  grading 
work,  by  way  of  deduction  of  that  sum  from  the  final  esti- 
mates on  the  contract  for  the  construction  of  said  ditch. 

"  The  contract  of  May  1, 1888,  designated  one  E.  H.  Kel- 
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logg  as  the  engineer  to  have  charge  of  the  construction  of 
said  system  of  ditches  and  reservoirs.  No  engineer  was  named 
in  the  contract  between  Ford  and  the  Springer  Land  Asso- 
ciation of  October  26,  1888,  but  said  Kellogg,  with  the  assent 
of  all  parties,  acted  throughout  as  the  supervising  engineer. 

"  Ford  let  subcontracts  for  portions  of  the  work  to  McGar- 
vey,  Dargel  and  Haynes." 

That  with  Dargel  was  given  in  full,  and  the  three  were  of 
like  form  and  tenor  and  approved  by  the  engineer.  Each  con- 
tained this  clause :  '^  It  is  mutually  agreed  that  the  amounts 
of  these  sub-estimates  will  in  no  case  be  demanded  or  paid  in 
advance  of  the  payment  of  the  regular  estimate." 

Estimates,  as  provided  by  the  contract  of  October  26,  1888, 
were  made  by  the  supervising  engineer  from  time  to  time, 
which  were  audited  and  paid  by  the  Springer  Land  Associa- 
tion up  to  about  May,  1889. 

Estimate  No.  6  was  dated  April  30,  1889,  and  showed  the 
amount  then  due  and  payable,  after  reserving  ten  per  cent,  to 
be  $5010.92.     The  amount  of  this  estimate  has  never  been  paid. 

June  13,  1889,  the  engineer  gave  Ford  a  written  acceptance 
of  the  work  and  a  final  estimate,  set  forth  at  large  in  the 
findings.  The  total  amount  payable  under  the  contract  was 
$48,553.56.  The  six  prior  estimates  aggregated  $35,928.03, 
and  the  last  and  final  estimate  was  for  $12,625.53,  but  as  the 
sixth  estimate  of  $5010.92  had  not  been  paid  the  total  amount 
due  was  $17,636.45. 

"This  amount  the  Springer  Land  Association  refused  to 
audit  and  pay  on  the  ground  that  the  sum  so  stated  was  in 
excess  of  the  amount  due ;  that  the  work  had  not  been  com- 
pleted according  to  contract;  that  the  engineer's  final  esti- 
mate was  erroneous  either  through  fraud,  inadvertence  or 
mistake,  because  the  subcontractors  had  not  been  paid  the 
several  sums  due  them  on  the  work  by  Ford,  and  that  the 
property  was  not  free  from  danger  from  liens,  and  also  that 
Ford  should  accept  the  section  of  land  which  he  had  agreed 
to  accept  and  which  he  had  previously  selected  in  payment 
of  $8000  of  the  amount  of  such  final  estimate. 

"  The  Springer  Land  Association  procured  to  be  made  and 
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properly  executed  a  deed  of  conveyance  by  the  Maxwell  Land 
Grant  Company,  which  held  the  title,  to  Patrick  P.  Ford,  con- 
veying to  him  the  section  of  land  which  had  been  selected  by 
said  Ford,  and  had  the  said  deed  present  in  the  hands  of  an 
agent  of  said  Maxwell  Company  on  June  19,  1889,  when  the 
representative  of  the  Springer  Land  Association,  said  Ford, 
and  his  subcontractors  met  for  final  settlement;  said  deed 
to  be  delivered  to  said  Ford  upon  payment  to  the  agent  of 
said  Maxwell  Company  by  the  Springer  Land  Association 
of  $4000.  The  representative  of  the  Springer  Land  Associa- 
tion had  with  him  at  that  time,  for  the  purpose  of  making 
settlement  with  Ford,  currency  and  valid  checks  on  a  respon- 
sible Chicago  bank  for  $17,000.  He  notified  said  agent  and 
Ford  that  he  was  ready  to  pay  the  $4000  to  the  agent  of  the 
Maxwell  Company  for  the  deed  if  Ford  would  settle  with  his 
subcontractors.  Ford  examined  the  deed  and  made  no  objec- 
tion to  it.  McGarvey,  one  of  the  subcontractors  then  present, 
claimed  that  Ford  owed  him  about  $4000,  which  Ford  disputed 
as  to  $300.00  of  it.  Ford  would  not  settle  unless  McGarvey 
would  accept  the  amount  he  admitted  and  give  him  a  receipt 
in  full,  which  McGarvey  refused  to  do,  and  claimed  that  he 
had  a  lien  on  the  ditch  and  reservoir  for  the  amount  of  his 
claim.  The  agent  of  the  Springer  Land  Association  offered 
to  pay  the  subcontractors  directly  if  Ford  would  agree  with 
them  as  to  the  amounts  due  them.  No  settlement  was  made 
between  Ford  and  McGarvey.  McGarvey  then  informed  the 
agent  of  the  Springer  Land  Association  that  the  work  was 
not  done  according  to  contract,  upon  which  the  latter  dis- 
puted the  correctness  of  the  final  estimate  and  ultimately 
refused  to  audit  the  same.  The  said  disagreement  between 
Ford  and  Subcontractor  McGarvey  was  one  of  the  reasons 
why  the  deed  was  not  delivered  to  Ford.  The  representative 
of  the  Springer  Land  Association  did  not  tender  to  the  agent 
of  the  Maxwell  Company  the  amount  due  it  upon  said  deed, 
and  that  no  sufficient  tender  of  the  deed  was  made  to  Ford 
to  require  him  in  law  to  accept  it." 

The  sums  claimed  by  the  several  subcontractors  at  that  time 
amounted  to  $7537.72. 
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Thereupon,  on  July  3,  1889,  complainant  Ford  filed  his 
notice  of  claim  of  lien  for  $17,634.27  alleged  to  be  due  on 
the  contract,  including  all  moneys  due  subcontractors  at  that 
time;  and  $390.00  for  extra  work. 

This  claim  asserted  a  lien  on  the  ditch  and  right  of  way 
and  the  twenty-two  thousand  acres  of  land  to  secure  the  pay- 
ment of  said  two  sums  according  to  the  contract,  a  copy  of 
which  and  of  the  specifications  was  attached  to  and  made  part 
of  the  claim;  stated  when  the  work  was  commenced,  com- 
pleted and  accepted;  made  the  Springer  Land  Association 
and  others,  and  the  Maxwell  Land  Grant  Company  and 
others,  parties  to  the  notice ;  gave  the  Maxwell  Land  Grant 
Company  and  others  as  the  reputed  owners;  stated  that 
claimant  was  employed  to  do  the  work  "by  the  Springer 
Land  Association,  C.  N.  Barnes,  general  manager,  approved 
by  C.  C.  Strawn  as  president;"  and  that  "the  terms,  time 
given  and  conditions  of  said  contract  are  those  that  fully  ap 
pear  in  the  copy  of  the  said  contract  which  is  attached  hereto 
and  made  a  part  hereof."  It  was  properly  verified,  duly  filed 
and  recorded,  and  action  commenced  within  the  statutory 
time. 

McGarvey  and  Dargel,  subcontractors,  filed  notices  of  liens 
and  commenced  suits,  and  Dargel's  suit  was  pending  at  the 
date  of  the  decree. 

The  findings  continued  : 

"  It  appears  by  the  admissions  in  the  pleadings  and  from 
the  testimony  that  the  22,000  acres  of  land  outside  of  the 
ditches  and  reservoirs  and  the  right  of  way  for  the  same  were 
appurtenant  to  said  ditch  and  reservoirs  —  were  under  said 
ditch  and  to  be  irrigated  thereby ;  that  the  same  were  in- 
cluded within  the  sections  described  in  the  notice  of  lien  and 
bill  of  complaint.  It  does  not  appear  that  the  particular  sec- 
tions described  were  selected  or  segregated  by  the  Springer 
Land  Association  under  its  contract  of  May  1, 1888,  as  capable 
of  irrigation,  and  it  does  appear  that  in  a  number  of  the  said 
sections  only  portions  of  the  section  were  selected,  because  a 
number  of  them  were  not  flooded  or  situated  so  as  to  be  over- 
flowed with  water  or  irrigated  from  the  ditch.     All  of  said 
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sections  were  situated  between  the  line  of  said  ditch  and 
the  river  and  were  enhanced  in  value  by  reason  of  its  con- 
struction. 

^^  It  appears  that  complainant  Ford  paid  to  his  several  sub- 
contractors all  amounts  due  them  under  the  first  five  monthly 
estimates,  but  at  the  time  of  the  commencement  of  this  suit 
had  not  paid  what  was  due  them  under  the  sixth  estimate 
(May,  1889)  nor  under  the  final  estimate  of  June  13,  1889." 

It  was  also  found  that  there  was  no  collusion  between  Ford 
and  the  engineer  as  charged  in  the  cross  bill ;  that  the  accept- 
ance by  the  engineer  was  conclusive,  and  the  amount  shown 
by  his  estimates  correct. 

The  decree  was  aflBrraed,  41  Pac.  Rep.  541,  and  an  appeal 
was  then  taken  to  this  court. 

Errors  were  assigned  as  follows: 

"  1.  That  the  claim  or  notice  of  lien,  to  foreclose  which  this 
suit  was  brought,  was  insufficient  in  law  to  create  a  lien. 

^'2.  That  the  amount  claimed  and  adjudged  as  a  lien  was 
excessive,  and  included  claims  not  due  or  payable. 

"  3.  That  the  final  estimate  was  not  payable  by  reason  of 
the  existence  of  liens  of  subcontractors. 

"4.  That  defendant  should  be  entitled  to  be  credited  with 
the  sum  of  $8000  on  the  final  estimate,  on  account  of  land 
which  was  to  have  been  taken  in  payment  thereon. 

"  5.  That  no  lien  attached  to  the  land  outside  of  the  ditches, 
reservoirs  and  the  right  of  way  for  the  same.'' 

The  Compiled  Laws  of  New  Mexico,  of  1884,  Title  24,  c.  1, 
contain  these  sections : 

"  §  1519.  A  lien  is  a  charge  imposed  upon  specific  property, 
by  which  it  is  made  security  for  the  performance  of  an  act. 

"  §  1520.  Every  person  performing  labor  upon,  or  furnish- 
ing materials  to  be  used  in  the  construction,  alteration  or 
repair  of  any  mining  claim,  building,  wharf,  bridge,  ditch, 
flume,  tunnel,  fence,  machinery,  railroad,  wagon  road  or  aque- 
duct to  create  hydraulic  power,  or  any  other  structure,  or  who 
performs  labor  in  any  mining  claim,  has  a  lien  upon  the  same 
for  the  work  or  labor  done  or  materials  furnished  by  each, 
respectively,  whether  done  or  furnished  at  the  instance  of  the 
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owner  of  the  building,  or  other  improvement  or  his  agent; 
and  every  contractor,  subcontractor,  architect,  builder  or 
other  person  having  charge  of  any  mining,  or  of  the  construc- 
tion, alteration  or  repair,  either  in  whole  or  in  part,  of  any 
building  or  other  improvement,  as  aforesaid,  shall  be  held  to 
be  the  agent  of  the  owner,  for  the  purposes  of  this  act." 

"§  1522.  The  land  upon  which  any  building,  improvement 
or  structure  is  constructed,  together  with  a  convenient  space 
about  the  same,  or  so  much  as  may  be  required  for  the  con- 
venient use  and  occupation  thereof,  to  be  determined  by  the 
court  on  rendering  judgment,  is  also  subject  to  the  lien,  if  at 
the  commencement  of  the  work,  or  of  the  furnishing  the 
materials  for  the  same,  the  land  belonged  to  the  person  who 
caused  said  building,  improvement  or  structure  to  be  con- 
structed, altered  or  repaired,  but  if  such  person  owned  less 
than  a  fee  simple  estate  in  such  land,  then  only  his  interest 
therein  is  subject  to  such  lien." 

"  §  1524.  Every  original  contractor,  within  ninety  days  after 
the  completion  of  his  contract,  and  every  person,  save  the 
original  contractor,  claiming  the  benefit  of  this  act,  most 
within  sixty  days  after  the  completion  of  any  building,  im- 
provement or  structure,  or  after  the  completion  of  the  altera- 
tion or  repair  thereof,  or  the  performance  of  any  labor  in  a 
mining  claim,  file  for  record  with  the  county  recorder  of  the 
county  in  which  such  property  or  some  part  thereof  is  situated, 
a  claim  containing  a  statement  of  his  demands,  after  deducting 
all  just  credit  and  oflfset,  with  the  name  of  the  owner  or  re- 
puted owner,  if  known,  and  also  the  name  of  the  person  by 
whom  he  was  employed,  or  to  whom  he  furnished  the  mate- 
rials, with  a  statement  of  the  terms,  time  given,  and  conditions 
of  his  contract,  and  also  a  description  of  the  property  to  be 
charged  with  the  lien,  sufficient  for  identification,  which  claim 
must  be  verified  by  the  oath  of  himself  or  of  some  other 
person." 

"§  1526.  The  recorder  must  record  the  claim  in  a  book 
kept  by  him  for  that  purpose,  which  record  must  be  indexed 
as  deeds  and  other  conveyances  are  required  by  law  to  be 
indexed ;  and  for  which  he  may  receive   the  same  fees  as 
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are  allowed  by  law  for  recording  deeds  and  other  instru- 
ments." 

"  §  1529.  Every  building  or  other  improvement  mentioned 
in  section  1520,  constructed  upon  any  lands  with  the  knowl-* 
edge  of  the  owner  or  the  person  having  or  claiming  any 
interest  therein,  shall  be  held  to  have  been  constructed  at  the 
instance  of  such  owner  or  person  having  or  claiming  any 
interest  therein,  and  the  interest  owned  or  claimed  shall  be 
subject  to  any  lien  filed  in  accordance  with  the  provisions  of 
this  act ;  unless  such  owner  or  person  having  or  claiming  an 
interest  therein  shall,  within  three  days  after  he  shall  have 
obtained  knowledge  of  the  construction,  alteration  or  repair,  or 
the  intended  construction,  alteration  or  repair,  give  notice  that 
he  will  not  be  responsible  for  the  same,  by  posting  a  notice  in 
writing  to  the  effect,  in  some  conspicuous  place  upon  said  land, 
or  upon  the  building  or  other  improvement  situated  thereon. 

"  §  1580.  The  contractor  shall  be  entitled  to  recover  upon 
a  lien  filed  by  him  only  such  amount  as  may  be  due  to  him 
according  to  the  terms  of  his  contract,  after  deducting  all 
claims  of  subcontractors  under  him  who  have  filed  liens  for 
work  done  and  materials  furnished,  as  aforesaid,  and  in  all 
cases  where  a  lien  shall  be  filed,  under  this  act  for  work  done 
or  materials  furnished  to  any  contractor,  he  shall  defend  any 
action  brought  thereupon  at  his  own  expense  ;  and  during  the 
pendency  of  such  action  the  owner  may  withhold  from  the 
contractor  the  amount  of  money  for  which  lien  is  filed, 
and  in  case  of  judgment  against  the  owner,  or  his  property, 
upon  the  lien,  the  said  owner  shall  be  entitled  to  deduct  from 
any  amount  due,  or  to  become  due,  by  him  to  the  contractor 
the  amount  of  such  judgment  and  costs ;  and  if  the  amount 
of  such  judgment  and  costs  shall  exceed  the  amount  due  by 
him  to  the  contractor,  or  if  the  owner  shall  have  settled  with 
the  contractor  in  full,  he  shall  be  entitled  to  recover  back  from 
the  contractor  any  amount  so  paid  by  him,  the  said  owner,  in 
excess  of  the  contract  price,  and  for  which  the  contractor  was 
originally  the  party  liable." 

JUr.  Frank  Springer  for  appellants. 
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Mr.  Jod  F.  Vaile  for  appellee.  Mr.  Edward  0.  WolcoUy 
Mr.  Charles  W.  Waterman  and  Mr.  William  W.  Field  were 
oa  bis  brief. 

Mb.  Chief  Justiob  Fullbb,  after  stating  tbe  case,  delivered 
the  opinion  of  tbe  court. 

Altbougb  mecbanics'  liens  are  tbe  creation  of  statute,  the 
legislation  being  remedial  sbould  be  so  construed  as  to  ef- 
fectuate its  object  Davis  v.  Alvord,  94  U.  S.  545 ;  Mining 
Co.  V.  Culling,  104  U.  S.  176. 

Substantial  compliance,  in  good  faitb,  witb  tbe  requirements 
of  tbe  particular  law  is  sufficient,  and  tbe  test  of  such  com- 
pliance is  to  be  found  in  tbe  statute  itself. 

These  enactments  vary  in  tbe  diflferent  States  and  Territo- 
ries, and  to  the  variance  in  their  terms,  judicial  decisions 
necessarily  conform. 

Section  1524  of  tbe  Compiled  Laws  of  New  Mexico  re- 
quired the  contractor,  in  order  to  obtain  tbe  benefit  of  the 
act,  to  file  for  record  ^'  a  claim  containing  a  statement  of  his 
demands,  after  deducting  all  just  credit  and  offset,  with  the 
name  of  tbe  owner  or  reputed  owner,  if  known,  and  also  the 
name  of  tbe  person  by  whom  be  was  employed,  or  to  whom 
be  furnished  tbe  materials." 

Tbe  claim  duly  filed  by  Ford  was  preceded  by  a  title  de- 
scribing the  Springer  Land  Association  and  others  and  the 
Maxwell  Land  Grant  Company  and  others,  as  "owners  or 
reputed  owners ; "  and  stated  a  demand  for  tbe  sum  of 
$17,634.27,  as  "  the  balance  due  and  owing  to  tbe  said  Pat- 
rick P.  Ford,  by  the  aforesaid  owners,  or  reputed  owners, 
after  deducting  all  just  credits  and  offsets  for  excavating  and 
embankments  done  and  performed  by  him  under  a  certain 
contract  entered  into  by  the  said  Springer  Land  A^ociation, 
a  copy  of  which  contract  is  hereto  annexed  and  made  a  part 
of  this  claim  of  lien.  As  also  for  tbe  further  sum  of  three 
hundred  and  ninety  dollars  ($390)  for  excavating  and  hauling, 
ordered  by  the  engineer  in  charge  of  said  ditch,  and  allowe*! 
by  him  in  pursuance  of  tbe  provisions  of  said  contract;"  and 
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it  stated  when  the  work  was  coramenced  and  when  it  was 
finished,  and  that  on  the  last  date  it  was  "completed  and 
accepted."  It  gave  the  names  of  the  reputed  owners  of  the 
land  as  the  Maxwell  Land  Grant  Company  and  others, 
enumerating  them,  trustees  of  that  company ;  and  alleged 
that  claimant  "was  employed  to  do  the  said  work  by  the 
Springer  Land  Association,  C.  N.  Barnes,  general  manager, 
approved  by  C.  C.  Strawn  as  president/'  And  it  added  that 
"  the  terms,  time  given  and  conditions  of  said  contract  are 
those  that  fully  appear  in  the  copy  of  the  said  contract  which 
is  attached  hereto  and  made  a  part  hereof." 

We  entirely  agree  with  the  Supreme  Court  of  the  Territory 
that  this  claim  of  lien  was  sufficient  under  the  statute  in 
respect  of  all  these  particulars.  It  is  attacked  by  counsel  for 
appellants  because  containing  "no  statement  of  the  amount 
of  work  done ;  nor  of  the  payments  made ;  nor  the  estimate 
or  acceptance  by  the  engineer; "and  also  because  "erroneous 
as  to  the  party  from  whom  due."  But  this  statute  did  not 
require,  as  many  such  statutes  do,  "  a  just  and  true  account," 
or  "  a  full  and  true  account "  of  the  details  of  the  transaction, 
and  this  work  was  done  under  a  special  contract,  at  so  much 
per  cubic  yard,  to  be  paid  for  on  engineer's  certificates.  In 
our  judgment  Ford's  statement  of  his  demands,  with  the  copy 
of  the  contract  and  specifications  annexed,  was  in  reasonable 
and  adequate  compliance  with  the  statute. 

As  to  the  name  of  the  person  by  whom  Ford  was  employed, 
the  claim  was  specific ;  and  the  names  of  the  owners  or  re- 
puted owners  of  the  lands,  and  their  connection  with  the 
transaction,  were  also  given  with  sufficient  clearness.  With 
reference  to  similar  statutory  provisions,  the  Supreme  Court 
of  California  in  Davies  Henderson  Luinber  Co.  v.  GotUchalky 
81  California,  641,  646,  said  :  "  There  is  nothing  in  the  sec- 
tion, or  any  other,  that  requires  the  material-man  to  state  in 
bis  claim  of  lien  what  relation  the  person  to  whom  he  fur- 
nished the  material  bore  to  the  owner,  whether  contractor  or 
agent ;  nor  does  the  burden  of  determining  whether  any  con- 
tract made,  or  attempted  to  be  made,  between  the  owner  and 
contractor,  was  valid  or  not,  rest  on  him  when  he  comes  to  file 
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his  lien.  He  must  state  the  facts  required  by  the  statute. 
Whether  the  person  to  whom  he  furnished  the  material  had 
authority  to  bind  the  owner,  and  entitle  the  material-man  to  a 
lien,  is  a  matter  of  pleading  and  proof  at  the  trial."  And  in 
Jewdl  V.  McKay^  82  California,  144,  it  was  held  that  it  was 
not  even  necessary  that  the  notice  of  lien  should  state  that 
the  owner  of  the  land  had  knowledge  of  the  work. 

By  section  1520  of  this  statute  a  lien  is  given  for  work  or 
labor  done  at  the  instance  of  the  owner  of  the  improvement 
"or  his  agent;"  by  section  1529  it  is  provided  that  every  im- 
provement "  constructed  upon  any  lands  with  the  knowledge 
of  the  owner  or  the  person  having  or  claiming  any  interest 
therein,  shall  be  held  to  have  been  constructed  at  the  instance 
of  such  owner  or  person  having  or  claiming  any  interest 
therein,"  unless  he  shall  give  notice  that  he  will  not  be  respon- 
sible for  the  same ;  and  by  section  1522,  the  land  upon  which 
any  improvement  is  constructed,  "  together  with  a  convenient 
space  about  the  same,"  is  also  subject  to  the  lien  if  at  the 
commencement  of  the  work  it  belonged  to  the  person  who 
caused  the  improvement  to  be  constructed. 

The  contract  of  May,  1888,  between  the  Maxwell  Land 
Grant  Company  and  those  who  afterwards  constituted  the 
Springer  Land  Association  was  entered  into  for  the  constrac- 
tion  of  this  irrigating  system,  and  it  expressly  made  the 
Springer  Land  Association  "  the  agent  of  the  Maxwell  Land 
Grant  Company,"  with  power  to  do  all  acts  necessary  to  carry 
out  the  proposed  improvement,  and  to  sell  and  dispose  of  the 
lands  designed  to  be  benefited  thereby ;  and  the  findings  of 
the  Supreme  Court  were  to  the  effect  that  the  Maxwell  Land 
Grant  Company  was  the  person  at  whose  instance  the  im- 
provement was  made,  and  knew  at  the  time  that  the  work 
was  being  carried  on. 

The  courts  below  concurred  in  their  findings  that  the 
amounts  demanded  were  the  amounts  due,  and  the  decree  pro- 
vided for  the  payment  of  the  only  outstanding  claim  of  a  sab- 
contractor.  But  it  is  urged  that  the  aggregate  claimed  in  the 
notice  of  lien  was  so  excessive  as  to  invalidate  the  lien  in 
whole  or  in  part. 
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We  do  not  understand  that  as  between  the  parties  the  fact 
that  a  lien  is  claimed  for  a  greater  sum  than  is  actually  owing^ 
or  is  actually  covered  by  the  lien,  vitiates  the  claim  when  hon- 
estly made;  and  under  the  findings  it  is  impossible  to  impute 
bad  faith  in  this  instance. 

The  contract  contained  this  provision:  "The  amount  due 
to  the  contractor  under  the  final  estimate  will  only  be  paid 
upon  satisfactory  showing  that  the  work  is  free  from  all  dan- 
ger of  lien  or  claims  of  all  kinds,  through  failure  on  his  part 
to  liquidate  his  just  indebtedness  as  connected  with  this  work." 

And  it  is  said  that  "the  final  estimate  of  $12,625.53  was 
not  yet  due,"  in  that  the  subcontractors  had  not  been  paid  in 
full,  and  the  work,  therefore,  was  not  free  from  all  danger  of 
liens.  The  findings  show,  however,  that  by  the  contracts 
between  Ford  and  his  subcontractors,  approved  by  the  super- 
vising engineer,  the  amounts  due  the  subcontractors,  on 
monthly  sub-estimates,  were  in  no  case  to  "  be  demanded  or 
paid  in  advance  of  the  payment  of  the  regular  estimate;" 
that  Ford  on  payment  of  the  regular  estimates  had  paid  his 
subcontractors  in  full;  and  that  the  sub-estimates  for  May 
and  the  final  sub-estimates  had  not  been  paid  because  appel- 
lants had  not  paid  Ford  his  May  and  final  estimates  under 
their  contract  with  him.  The  May  estimate  due  him  was 
for  $5010.43,  and  the  balance  of  $12,625.53  contained  nearly 
$4000  of  retained  percentage,  being  ten  per  cent  of  the 
amount  due  for  work  done  up  to  the  time  the  May  estimate 
was  issued  ;  while  the  amounts  clain^ed  by  the  subcontractors 
on  the  completion  of  the  work  aggregated  $7537.72.  It  is 
quite  clear  that  if  there  were  any  danger  from  liens  or  claims 
of  any  kind,  this  was  not  "through  failure  on  his  part  to 
liquidate  his  just  indebtedness  as  connected  with  this  work," 
but  solely  by  reason  of  the  failure  to  pay  him  according  to  the 
terras  of  the  contract.  And  it  should  be  noted  that  the  cor- 
rectness of  Ford's  claim  does  not  appear  to  have  been  ques- 
tioned until  the  nineteenth  of  June,  1889,  when  one  of  the 
subcontractors  having  become  involved  in  a  dispute  with  Ford 
over  the  sum  of  $300,  suggested  to  the  Springer  Land  Asso- 
ciation that  the  work  had  not  been  done  according  to  the  con- 
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tract,  a  suggestion  which  the  findings  show  was  without 
foundation. 

Appellants'  counsel  further  contended  that  the  lien  was  ex- 
cessive because  appellants  were  entitled  to  a  credit  of  $8000 
for  land  which  Ford  had  agreed  to  accept  in  part  payment 
of  the  final  estimate. 

At  the  conference,  on  the  19th  of  June,  1889,  between  the 
agents  of  the  Maxwell  Land  Grant  Company  and  of  the 
Springer  Land  Association,  Ford,  and  the  subcontractors,  the 
Maxwell  agent  had  in  his  possession  a  deed  conveying  a  sec- 
tion of  land  to  Ford,  which  he  notified  the  Springer  agent 
he  was  ready  to  deliver  upon  the  payment  of  $4000  by  the 
Springer  Land  Association.  The  Springer  agent  responded 
that  he  was  willing  to  pay  the  $4000  if  Ford  would  settle  with 
the  subcontractors,  but  he  did  not  perform  the  condition  and 
accept  the  deed.  Nor  was  any  tender  of  the  deed  made  to 
Ford,  who  was  simply  informed  that  if  he  would,  corapulso- 
rily,  do  that  which  the  default  of  the  Springer  Company  had 
theretofore  rendered  impracticable,  then  the  Springer  agent 
would  obtain  the  deed  for  delivery  to  Ford.  Nor  did  it  ap- 
pear that  since  that  day  there  had  been  any  offer  to  deliver, 
or  a  declaration  of  a  willingness  to  deliver,  the  deed.  The 
findings  show  that  Ford  carried  out  the  conditions  of  the  con- 
tract by  him  to  be  kept  and  performed ;  that  he  made  no  oh- 
jection  to  the  deed,  and  would  have  been  willing  to  receive  it, 
but  for  appellants'  failure  on  their  part ;  and  they  cannot  now 
be  allowed  to  insist  that  Fprd  should  be  required  to  accept  what 
they  have  not  indicated  a  willingness  or  readiness  to  deliver; 
still  less  that  the  lien  should  be  held  invalidated  because  Ford 
did  not  credit  $8000  for  land  never  conveyed  to  him. 

Finally  it  is  objected  that  the  demand  of  $390  for  extra 
work  rendered  the  entire  claim  of  lien  inefficacious,  but  it  is 
obvious  that  this  was  not  an  overstatement  which  could  have 
that  effect.  Though  there  is  no  specific  finding  by  the  Su- 
preme Court  in  reference  to  this  item,  the  findings  of  the  Dis- 
trict Court  show  that  the  extra  work  was  performed  under 
the  direction  of  the  engineer,  and  that  the  bills  therefor  were 
approved  by  him  to  an  amount  exceeding  this  minor  demand, 
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which  under  the  specifications  appeUants  were  bound  to  pay. 
It  was  properly  included  in  the  notice  of  lien,  and,  being  mani- 
festly due,  the  decree  ought  not  to  be  reversed  or  even  modi- 
fied, because  it  formed  part  of  the  amount  decreed. 

The  last  error  assigned  is  that  no  lien  attached  to  the  land  out- 
side of  the  ditches,  reservoirs  and  the  right  of  way  to  the  same. 

The  statute  gave  a  lien  for  labor  performed  or  materials 
furnished  in  the  construction  of  ditches,  not  only  on  the  ditch 
and  the  land  through  which  it  was  constructed,  but  on  so 
much  of  the  land  about  the  same  as  might  be  required  for  its 
use,  "to  be  determined  by  the  court  on  rendering  judgment." 

This  tract  of  22,000  acres  was  the  tract  for  whose  irrigation 
the  ditch  was  constructed  and  by  which  it  was  to  be  benefited. 
The  ditch  and  the  land  were  inseparably  connected  as  parts 
of  the  common  enterprise,  and  to  sever  the  ditch  from  the 
land  would  render  the  ditch  practically  valueless.  The  claim 
of  lien  stated,  the  bill  in  this  case  averred  and  the  answer  ad- 
mitted, that  Ford  contracted  to  perform  the  work  of  grading 
required  in  the  construction  of  the  Cimarron  Ditch  and  its 
accessories,  the  ditch  being  situated  as  described  ;  and  "that 
the  said  ditch  has  and  appurtenant  thereto  along  its  entire 
length,  land  as  passageway  about  sixty  feet  in  width ;  as  also 
lateral  ditches  and  reservoirs,  and  the  land  covered  thereby, 
and  also  appurtenant  to  said  ditch,  twenty-two  thousand  acres 
of  land  in  said  county,  and  under  said  ditch,  and  to  be  irrigated 
thereby,  and  described  as  follows,"  namely,  certain  sections 
enumerated. 

The  contract  with  the  Maxwell  Land  Grant  Company 
showed  that  it  caused  the  improvement  to  be  made  for  the 
purpose  of  supplying  water  to  the  entire  acreage  under  the 
ditch,  and  in  consideration  of  the  construction  of  the  im- 
provement, gave  to  the  Springer  Land  Association  an  interest 
in  the  22,000  acre  tract.  '  The  improvement  was  projected 
and  constructed  upon  the  property  as  an  entirety,  though 
the  contract  contemplated  that  after  its  completion  the  tract 
should  be  cut  up  and  sold  in  small  holdings,  the  Maxwell 
Company  manifestly  causing  the  improvement  to  be  made 
for  the  express  purpose  of  rendering  the  land  salable. 
VOL.  CLXvm— 84 
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To  limit  the  land  upon  which  the  lien  was  given  to  the 
strip  of  land  sixty  feet  in  width  and  twenty-six  miles  long, 
which  was  actually  occupied  by  the  ditch,  and  exclude  the 
tract  which  the  ditch  was  constructed  to  benefit  by  its  con- 
tinuous operation,  would,  it  seems  to  us,  be  to  unreasonably 
circumscribe  the  meaning  of  the  statute.  And  appellants* 
pleading  not  only  admitted  that  all  of  the  22,000  acre  tract 
was  appurtenant  to  the  improvement  and  benefited  by  it,  but 
the  courts  of  New  Mexico  distinctly  found  this  to  be  so, 
and  that  the  tract  was  necessary  to  the  convenient  use  of 
the  improvement  for  the  purposes  contemplated  in  its  con- 
struction. 

The  truth  is  that  what  area  of  land  is  subject  to  lien  in  a 
given  case  largely  depends  on  the  character  of  the  improve- 
ment. The  extent  of  ground  proper  and  necessary  to  the 
enjoyment  of  a  building,  a  wall,  or  a  fence,  would  not  be  the 
same  as  that  required  for  or  appertaining  to  an  irrigation  sys- 
tem, but  the  principle  of  determination  is  the  same. 

This  ditch  was  to  expend  its  waters  on  this  tract  and  could 
not  be  used  or  operated  without  it.  Each  was  dependent  on 
the  other,  and  both  were  bound  together  in  the  accomplish- 
ment of  a  common  purpose.  The  lien  must  apply  to  the 
entire  tract  or  be  confined  to  the  right  of  way  through  which 
it  took  its  course,  and  to  narrow  it  down  to  the  latter  would 
be  to  disregard  the  very  terms  of  the  statute. 

Appellants  admitted  the  tract  to  appertain  to  the  ditch  and 
the  Supreme  Court «o  found,  and  that  it  was  required  for  the 
use  and  operation  thereof.  We  perceive  no  adequate  ground 
for  declining  to  accept  that  conclusion. 

The  description  of  the  land  was  by  sections  and  townships, 
and  forty-six  sections  were  enumerated.  As  the  sections,  if 
full,  would  contain  29,440  acres,  and  as  the  enterprise  em- 
braced 22,000  acres  —  though  it  was  estimated  by  the  Max- 
well contract  that  the  ultimate  capacity  of  the  ditch  might 
be  adequate  to  the  irrigation  of  30,000  acres — it  is  insisted 
that  the  description  was  void  for  uncertainty  or  that  the 
decree  was  erroneous  as  including  more  land  than  could  on 
any  theory  be  held  to  appertain  to  the  ditch.    But  a  Congres- 
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sional  township  of  thirty-six  sections  does  not  necessarily 
contain  thirty-six  times  six  hundred  and  forty  acres;  and 
subdivbion  fifth  of  section  2395  of  the  Revised  Statutes  pro- 
vides :  "  Where  the  exterior  lines  of  the  townships  which  may 
be  subdivided  into  sections  or  half  sections  exceed,  or  do  not 
exceed  six  miles,  the  excess  or  deficiency  shall  be  specially 
noted,  and  added  to  or  deducted  from  the  western  and  north- 
ern ranges  of  sections  or  half  sections  in  such  township,  ac- 
cording as  the  error  may  be  in  running  the  lines  from  east 
to  west,  or  from  north  to  south." 

The  Supreme  Court  pointed  out  that  sixteen  of  these  sec- 
tions were  bounded  by  the  northern  and  western  lines,  and 
held  that  the  court  might  as  well  presume  that  the  alleged 
discrepancy  was  accounted  for  by  a  deficiency  in  the  govern- 
ment surveys,  as  that  the  forty-six  sections  contained  the  full 
quantity.  And  it  should  be  remembered  that  the  acreage 
occupied  by  the  ditch,  the  lateral  ditches  and  reservoirs  must 
have  been  considerable. 

Again,  as  the  Supreme  Court  said,  quantity  in  description 
must  yield  to  definite  description  by  metes  and  bounds,  or  by 
name  and  number.  Quantity  may  aid  but  cannot  control 
such  description. 

The  claim  of  lien,  after  describing  the  ditch,  its  accessories, 
and  right  of  way,  and  the  22,000  acres,  added,  "  all  of  which 
ditch,  laterals  and  reservoirs  and  lands  as  aforesaid  are  plotted 
and  laid  out  on  the  plan  hereto  attached  and  made  a  part  of 
this  claim  of  lien."  This  was  so  stated  in  the  bill  and  ad- 
mitted in  the  answer. 

While  one  of  the  findings  is  somewhat  obscure,  and,  standing 
alone,  might  create  a  doubt  as  to  the  identification  of  the  par- 
ticular tract,  yet  the  findings  taken  together  and  in  connec- 
tion with  the  plat  evidently  made  this  certain;  and  as  the 
correctness  of  the  description  and  acreage  was  admitted,  any 
contention  in  this  regard  comes  tpo  late. 

The  Supreme  Court  expressly  found  that  it  appeared  "  by 
the  admissions  in  the  pleadings  and  from  the  testimony  that  the 
22,000  acres  of  land  outside  the  ditches  and  reservoirs  and  the 
right  of  way  for  the  same  were  appurtenant  to  said  ditch  and 
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reservoirs    and  were    ander  said  ditch  and  to  be  irrigated 
thereby." 

We  think  it  cannot  now  be  urged  that  the  description  was 
void  for  uncertainty  or  that  the  decree  included  more  land 
than  was  connected  with  the  ditch. 

Decree  affirmed. 


BEAM  V.  UNITED  STATES. 

BBROB  TO  THE  OIBCUIT  COUBT  OP    THE    UNTTBD    STATES    FOB   THE 
DISTBICT  OF  MASSAOHUSBTTS. 

No.  aiO.    Argued  October  18, 19, 1897.  —  Decided  December  18, 1897. 

This  was  an  indictment  for  nourder  alleged  to  have  been  committed  on  an 
American  vessel  on  tlie  high  seas.  After  the  crime  was  dlicovered, 
Brown,  a  sailor,  was  put  in  irons  and  the  vessel  was  headed  for  Htli* 
fax.  Before  it  reached  there  Brown  charged  Bram  with  the  commis- 
sion of  the  crime,  saying  that  he  had  seen  him  do  it.  Bram  was  then 
also  put  in  irons.  On  the  arrival  at  Halifax,  Power,  a  policeman  and 
detective  in  the  government  service  at  that  place,  had  a  conversation 
with  Bram.  Bram  was  indicted  at  Boston  for  the  commission  of  Uie 
crime,  and  on  his  trial  Power  was  offered  as  a  witness  for  the  Go?ern- 
ment.  He  testified  that  he  made  an  examination  of  Bram,  in  his  own 
office,  in  the  city  hall  at  Halifax,  when  no  one  was  present  besides  Bram 
and  himself ;  and  that  no  threats  were  made  in  any  way  to  Bram,  nor 
any  inducements  held  out  to  him.  The  witness  was  then  aslced:  "  What 
did  you  say  to  him  and  he  to  you  ? "  To  this  defendant's  connsel 
objected.  The  defendant's  counsel  was  permitted  to  cross-examine  the 
witness  before  the  court  ruled  upon  the  objection,  and  the  witness  stated 
that  the  conversation  took  place  in  his  office,  where  he  had  caused  the 
defendant  Bram  to  be  brought  by  a  police  officer;  that  up  to  that  time 
the  defendant  had  been  in  the  custody  of  the  police  authorities  of  Halifax; 
that  the  witness  asked  that  the  defendant  should  be  brought  to  his  office 
for  the  purpose  of  Interviewing  him ;  that  at  his  office  he  stripped  the 
defendant  and  examined  his  clothing,  but  not  his  pockets;  that  he  told 
the  defendant  to  submit  to  an  examination,  and  that  he  searched  him; 
that  the  defendant  was  then  In  custody  and  did  everything  the  witness 
directed  him  to  do ;  that  all  this  took  place  before  the  defendant  had 
been  examined  before  the  United  States  consul,  and  that  the  witness  did 
not  know  that  the  local  authorities  had  at  that  time  taken  any  action,  or 
that  the  defendant  was  held  for  the  United  States  —  for  the  consul  gen- 
eral of  the  United  States.  The  witness  answered  questions  by  the  court 
as  follows :  **  You  say  there  was  no  Inducement  to  him  in  the  way  of 
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promise  or  expectation  of  advantage?''  "A.  Not  any,  your  honor." 
**  Q.  Held  out  ?  "  "A.  Not  any,  your  honor."  '*  Q.  Nor  anything  said, 
in  the  way  of  suggestion  to  him  that  he  might  suffer  if  he  did  not  —  that 
it  might  be  worse  for  him  ?  "  '*  A.  No,  sir  ;  not  any."  "  Q.  So  far  as 
you  were  concerned,  it  was  entirely  voluntary  ?  "  "  A.  Voluntary,  indeed." 
"Q.  No  influence  on  your  part  exerted  to  persuade  him  one  way  or  the 
other  ?  "  **  A.  None  whatever,  sir ;  none  whatever."  The  defendant  then 
renewed  his  objection  to  the  question,  what  conversation  had  taken  place 
between  Bram  and  the  witness,  for  the  following  reasons  :  That  at  the 
time  the  defendant  was  in  the  custody  of  the  chief  of  police  at  Halifax  ; 
that  the  witness  in  an  official  capacity  directed  the  police  authorities  to 
bring  defendant  as  a  prisoner  to  his  office  and  there  stripped  him ;  that 
defendant  understood  that  he  was  a  prisoner,  and  obeyed  every  order 
and  direction  that  the  witness  gave.  Under  these  circumstances  the 
counsel  submitted  that  no  statement  made  by  the  defendant  while  so 
held  in  custody  and  his  rights  interfered  with  to  the  extent  described 
was  a  free  and  voluntary  statement,  and  no  statement  as  made  by  him 
bearing  upon  this  issue  was  competent.  The  objection  was  overruled, 
and  the  defendant  excepted  on  all  the  grounds  above  stated,  and  the 
exceptions  were  allowed.  The  witness  answered  as  follows :  **  When 
Mr.  Bram  came  into  my  office,  I  said  to  him :  *  Bram,  we  are  trying  to 
unravel  this  horrible  mystery.*  I  said :  *  Your  position  is  rather  an  awk- 
ward one.  I  have  had  Brown  in  this  office  and  he  made  a  statement  that 
he  saw  you  do  the  murder.'  He  said  :  *  He  could  not  have  seett  me  ; 
where  was  he  ? '  I  said :  *  He  states  he  was  at  the  wheel.'  *  Well,'  he  said, 
•he  could  not  see  me  from  there.'  I  said:  'Now,  look  here,  Bram,  I 
am  satisfied  that  you  killed  the  captain  from  all  I  have  heard  from  Mr. 
Brown.  But,'  I  said,  *  some  of  us  here  think  you  could  not  have  done 
all  that  crime  alone.  If  you  had  an  accomplice,  you  should  say  so,  and 
not  have  the  blame  of  this  horrible  crime  on  your  own  shoulders.'  He  said  : 
*  Well,  I  think,  and  many  others  on  board  the  ship  think,  that  Brown  Is 
the  murderer ;  but  I  don't  know  anything  about  it*  He  was  rather  short 
in  his  replies."  **Q.  Anything  further  said  by  either  of  you  ?  "  **  A.  No; 
there  was  nothing  further  said  on  that  occasion."  The  direct  examina- 
tion of  this  witness  was  limited  to  the  interview  between  the  witness 
and  the  defendant  Bram.     Held, 

(1)  That  this  statement  made  by  the  accused  to  a  police  officer,  was 

evidently  not  a  voluntary  confession  and  was  not  admissible  in 
evidence  against  him ; 

(2)  That  the  objection  to  its  admission,  having  been  twice  presented 

and  regularly  allowed,  it  was  not  necessary  that  It  should  be  re- 
newed at  the  termination  of  the  testimony  of  the  witness. 
The  objection  that  the  indictment  recited  that  it  was  presented  upon  the 
oath  of  the  jurors  when  the  fact  was  that  it  was  presented  upon  the  oath 
and  affirmation  of  the  jurors  is  without  merit. 
The  objection  that  neither  in  the  indictment,  nor  in  the  proof  at  the  hearing 
of  the  pleas  in  abatement  was  it  affirmatively  stated  or  shown  that  grand 
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Jnror  Merrill,  before  being  permitted  to  affirm,  was  shown  to  hare  pos- 
sessed conscientions  scruples  against  talking  an  oath  Is  also  without  merit 

▲s  the  evidence  against  Bram  was  purely  circnmstantial,  it  was  clearlj 
proper  for  the  Government  to  endeavor  to  establish,  as  a  circamstance 
in  the  case,  the  fact  that  another  person  who  was  present  in  the  ylcinitj 
at  the  time  of  the  killing,  could  not  have  committed  the  crime. 

The  objection  to  a  question  asked  of  a  medical  witness,  whether,  in  his 
opinion,  a  man  standing  at  the  hip  of  a  recumbent  person  and  striking 
blows  on  that  person's  head  and  forehead  with  an  axe  would  necessarily 
be  spattered  with,  or  covered  with,  some  of  the  blood,  was  also  properly 
overruled. 

Thb  case  is  stated  in  the  opinion. 

Mr.  Asa  P.  French  and  Mr.  James  E.  Cotter  for  plaintiff 
in  error. 

Mr.  Assistant  Attorney  General  Boyd  for  defendants  in 
error.    Mr.  Solicitor  General  was  on  his  brief. 

Mb.  JusnoB  Whifb  delivered  the  opinion  of  the  court. 

This  writ  of  error  is  prosecuted  to  a  verdict  and  sentence 
thereon,  by  which  the  plaintiff  was  found  guilty  of  murder, 
and  condemned  to  suffer  death.  The  homicide  was  committed 
on  board  the  American  ship  Herbert  Fuller  while  on  the  high 
seas  bound  from  Boston  to  a  port  in  South  America.  The 
accused  was  the  first  officer  of  the  ship,  and  the  deceased,  of 
whose  murder  he  was  convicted,  was  the  master  of  the  vessel. 
The  bill  of  exceptions,  after  stating  the  sailing  of  the  vessel 
from  Boston  on  the  2d  of  July,  1896,  with  a  cargo  of  lumber, 
gives  a  general  summary  of  the  facts  leading  up  to  and  8a^ 
rounding  the  homicide  as  follows : 

"  She  had  on  board  a  captain,  Charles  I.  Nash  ;  Bram,  the 
defendant ;  a  second  mate,  August  W.  Blomberg ;  a  steward, 
and  six  seamen ;  also  the  captain's  wife,  Laura  A.  Nash,  and 
one  passenger,  Lester  H.  Monks. 

"  The  vessel  proceeded  on  her  course  toward  her  port  of 
destination  until  the  night  between  July  13  and  July  14.  On 
that  night  at  12  o'clock  the  second  mate's  watch  was  relieved 
by  the  mate's  watch,  of  which  Bram,  the   defendant,  was 
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the  officer  in  charge.  The  captain,  his  wife,  the  passenger 
Monks  and  the  first  mate  and  the  second  mate,  all  lived  in 
the  aftercabin,  occupying  separate  rooms.  .  .  .  The  crew 
and  the  steward  slept  forward  in  the  forward  house. 

"When  the  watch  was  changed  at  midnight,  Bram,  the 
defendant,  took  the  deck,  the  seamen  Loheac  and  Perdok 
went  forward  on  the  lookout,  and  Charles  Brown,  otherwise 
called  Justus  Leopold  Westerberg,  his  true  name,  took  the 
wheel,  where  it  was  his  duty  to  remain  till  two  o'clock,  at 
about  which  time  he  was  relieved  by  Loheac.  The  second 
mate  went  to  his  room  and  the  seamen  of  his  watch  to  their 
quarters  at  twelve  midnight,  and  there  was  no  evidence  that 
any  of  them  or  the  steward  appeared  again  till  daylight. 

"  The  passenger  Monks,  who  occupied  a  room  on  the  star- 
board side  of  the  cabin,  between  the  chart  room  where  the 
captain  slept  and  the  room  on  the  forward  starboard  side 
where  Mrs.  Nash  slept,  with  doors  opening  from  the  pas- 
senger's room  into  both  the  chart  room  used  by  the  captain 
as  his  room  and  that  of  Mrs.  Nash,  was  aroused  not  far  from 
two  o'clock  —  the  exact  time  is  not  known,  as  he  says  —  by  a 
scream,  and  by  another  sound  characterized  by  him  as  a  gur- 
gling sound.  He  arose,  went  to  the  captain's  room,  and  found 
the  captain's  cot  overturned  and  the  captain  lying  on  the  floor 
by  it.  He  spoke,  but  got  no  answer ;  put  his  hand  on  the 
captain's  body  and  found  it  damp  or  wet.  He  then  went  to 
Mrs.  Nash's  room,  did  not  see  her,  but  saw  dark  spots  on  her 
bedding,  and  suspected  something  wrong.  He  went  on  deck 
and  called  the  mate,  the  defendant,  telling  him  the  captain 
was  killed.  Both  went  below,  took  down  the  lantern  hanging 
in  the  main  cabin,  burning  dimly,  turned  it  up  and  went 
through  the  captain's  room  to  the  passenger's  room,  and  the 
passenger  there  put  on  a  shirt  and  pantaloons.  They  then 
both  returned  to  the  deck,  the  mate  on  the  way  stopping  a 
brief  time  in  his  own  room.  Bram  and  Monks  remained 
talking  on  deck  till  about  daybreak,  when  the  steward  was 
called  and  told  what  had  happened.  Up  to  this  time  no  call 
had  been  made  for  the  second  mate,  nor  had  any  one  visited 
bis  room.    Later  it  was  found  that  Captain  Nash,  his  wife  and 
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Blomberg,  the  second  mate,  were  all  dead,  each  with  several 
wounds  upon  the  head,  apparently  given  with  a  sharp  instru- 
ment like  an  axe,  penetrating  the  skull  and  into  the  substance 
of  the  brain,  and  the  second  mate  lying  on  his  back  with  his 
feet  crossed,  in  his  berth  ;  Mrs.  Nash  in  her  bed,  in  her  room, 
and  at  the  back  side  of  the  bed,  and  Captain  Nash  in  his 
room,  as  already  stated. 

"  The  whole  crew  was  called  at  or  about  daylight  and  were 
informed  of  the  deaths. 

"  The  bodies  were  removed  from  the  cabin  and  placed  in 
the  jolly  boat,  and  the  boat  was  towed  astern  to  Halifax. 
The  cabin  was  then  locked,  Bram  taking  the  keys,  and  it 
remained  locked  till  the  vessel  reached  Halifax. 

"At  first,  after  the  discovery  of  the  murders,  there  was 
some  hesitancy  as  to  where  the  vessel  should  go.  At  the 
defendant's  suggestion  she  was  headed  to  go  to  Cayenne  in 
French  Guiana,  but  the  plan  was  changed  and  she  steered  for 
Halifax,  Nova  Scotia,  where  she  arrived  July  21,  and  was 
taken  possession  of  by  the  local  authorities  at  the  instance  of 
the  consul  general  of  the  United  States. 

"At  first,  after  the  discovery  of  the  murders,  Brara,  on 
whom  had  devolved  the  command  of  the  ship,  made  Brown 
chief  mate  and  Loheac  second  mate. 

"  No  blood  or  spots  of  blood  were  ever  discovered  on  the 
person  or  the  clothing  of  any  person  on  board,  nor  did  any- 
thing direct  suspicion  to  any  one. 

"  In  ^  day  or  two,  suspicion  having  been  excited  in  respect 
to  the  seaman  Brown,  the  crew,  under  the  supervision  of 
Bram,  seized  him,  he  not  resisting,  and  put  him  in  irons.  All 
the  while  the  officers  and  seamen  remained  on  deck.  Brara 
navigated  the  ship  until  Sunday  before  they  reached  Halifax 
on  Tuesday,  and  after  the  land  of  Nova  Scotia  was  in  sight, 
when,  Brown  having  stated  to  his  shipmates,  or  some  of  them, 
that  he  saw  into  the  cabin  through  a  window  in  the  afterpart 
and  on  the  starboard  side  of  the  house,  and  saw  Bram,  the 
mate,  kill  the  captain.  In  consequence  of  this  statement  of 
Brown,  the  crew,  led  by  the  steward,  suddenly  overpowered 
the  mate  and  put  him  in  irons,  he  making  no  resistance,  bat 
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declaring  his  innocence.  Bram  and  Brown  were  both  carried 
into  Halifax  in  irons." 

The  bill  of  exceptions  further  states  that  when  the  ship 
arrived  at  Halifax  the  accused  and  Brown  were  held  in  cus- 
tody by  the  chief  of  police  at  that  place,  and  that  whilst  in 
such  custody  the  accused  was  taken  from  prison  to  the  of- 
fice of  a  detective  and  there  questioned  under  circumstances 
to  be  hereafter  stated.  Subsequently  to  this  occurrence  at 
Halifax,  all  the  officers,  the  crew  and  the  passenger  were 
examined  before  the  American  consul  and  gave  their  state- 
ments, which  were  reduced  to  writing  and  sworn  to.  They 
were,  thereafter,  at  the  request  of  the  American  consul,  sent 
to  Boston,  where  the  accused  was  indicted  for  the  murder  of 
Nash,  the  captain,  of  Mrs.  Nash,  and  the  second  mate  Blom- 
berg.  The  trial  and  the  conviction,  now  under  review,  related 
to  the  first  of  these  charges.  The  errors  which  are  here  as- 
signed as  grounds  for  reversal,  are  more  than  sixty  in  number, 
and  are  classified  by  the  counsel  for  the  accused  as  follows : 
(a)  Questions  raised  preliminary  to  the  trial.  (J)  Questions 
raised  during  the  trial,  {c)  Questions  raised  in  connection 
with  two  motions  for  a  new  trial. 

We  first  examine  the  error  relied  on  which  seems  to  us 
deserving  of  the  most  serious  consideration.  During  the  trial, 
a  detective  by  whom  the  accused  was  questioned  whilst  at 
Halifax  was  placed  upon  the  stand  as  a  witness  for  the  prose- 
cution for  the  purpose  of  testifying  to  the  conversation  had 
between  himself  and  the  accused  at  Halifax,  at  the  time  and 
place  already  stated.  What  took  place  between  the  accused 
and  the  detective  at  the  time  of  the  conversation,  and  what 
occurred  when  the  witness  was  tendered  in  order  to  prove  the 
confession,  is  thus  stated  in  the  bill  of  exceptions: 

"Nicholas  Power,  of  Halifax,  called  by  the  Government, 
testified  that  he  was  connected  with  the  police  department  of 
Halifax,  and  had  been  for  thirty-two  years,  and  for  the  last 
fifteen  years  of  that  time  as  a  detective  officer ;  that  after  the 
arrival  of  the  Herbert  Fuller  at  Halifax,  in  consequence  of  a 
conversation  with  Charles  Brown,  he  made  an  examination  of 
Bram,  the  defendant,  in  the  witness's  office,  in  the  city  hall 
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at  Halifax,  when  no  one  was  present  besides  Bram  and  the 
witness.  The  witness  testified  that  no  threats  were  made  in 
any  way  to  Bram,  nor  any  inducements  held  oat  to  him. 

"  The  witness  was  then  asked :  *  What  did  you  say  to  him 
and  he  to  you!' 

^'  To  this  the  defendant's  counsel  objected.  The  defendant's 
counsel  was  permitted  to  cross-examine  the  witness  before  the 
court  ruled  upon  the  objection,  and  the  witness  stated  that  the 
conversation  took  place  in  his  office,  where  he  had  caused 
the  defendant  Bram  to  be  brought  by  a  police  officer;  that 
up  to  that  time  the  defendant  had  been  in  the  custody  of  the 
police  authorities  of  Halifax,  in  the  custody  of  the  superin- 
tendent of  police,  John  O'Sullivan ;  that  the  witness  asked 
that  the  defendant  should  be  brought  to  his  office  for  the  pur- 
pose of  interviewing  him;  that  at  his  office  he  stripped  the  de- 
fendant and  examined  his  clothing,  but  not  his  pockets;  that 
he  told  the  defendant  to  submit  to  an  examination,  and  that  he 
searched  him ;  that  the  defendant  was  then  in  custody  and 
did  everything  the  witness  directed  him  to  do ;  that  the  wit- 
ness was  then  a  police  officer  acting  in  his  official  capacity; 
that  all  this  took  place  before  the  defendant  had  been  ex- 
amined before  the  United  States  consul,  and  that  the  witness 
did  not  know  that  the  local  authorities  had  at  that  time  taken 
any  action,  but  that  the  defendant  was  held  for  the  United 
States  —  for  the  consul  general  of  the  United  States. 

"  The  witness  answered  questions  by  the  court  as  follows : 

"  You  say  there  was  no  inducement  to  him  in  the  way  <rf 
promise  or  expectation  of  advantage? 

"  A.   Not  any,  your  honor. 

"Q.   Held  out? 

"  A.   Not  any,  your  honor. 

"  Q.  Nor  anything  said,  in  the  way  of  suggestion  to  him 
that  he  might  sufifer  if  he  did  not  —  that  it  might  be  worse 
for  him? 

"  A.   No,  sir ;  not  any. 

"  Q.  So  far  as  you  were  concerned,  it  was  entirely  volun- 
tary ? 

"  A.  Voluntary,  indeed. 
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"  Q.  No  influence  on  your  part  exerted  to  persaade  him  one 
way  or  the  other  ? 

"  A.  None  whatever,  sir ;  none  whatever. 

"  The  defendant  then  renewed  his  objection  to  the  question, 
what  conversation  had  taken  place  between  Bram  and  the 
witness,  for  the  following  reasons :  That  at  the  time  the  de- 
fendant was  in  the  custody  of  the  chief  of  police  at  Halifax ; 
that  the  witness  in  an  official  capacity  directed  the  police 
authorities  to  bring  the  defendant  as  a  prisoner  to  his  private 
office  and  there  proceeded  to  take  extraordinary  liberties  with 
him  ;  he  stripped  him;  the  defendant  understood  that  he  was 
a  prisoner,  and  he  obeyed  every  order  and  direction  that  the 
witness  gave.  Under  these  circumstances  the  counsel  sub- 
mitted that  no  statement  made  by  the  defendant  while  so 
held  in  custody  and  his  rights  interfered  with  to  the  extent 
described  was  a  free  and  voluntary  statement,  and  no  state- 
ment as  made  by  him  bearing  upon  this  issue  was  competent. 

"  The  objection  was  overruled,  and  the  defendant  excepted 
on  all  the  grounds  above  stated,  and  the  exceptions  were 
allowed. 

"  The  witness  answered  as  follows : 

"When  Mr.  Bram  came  into  my  office,  I  said  to  him: 
*Bram,  we  are  trying  to  unravel  this  horrible  mystery.'  I 
said :  *  Your  position  is  rather  an  awkward  one.  I  have  had 
Brown  in  this  office  and  he  made  a  statement  that  he  saw  you 
do  the  murder.'  He  said:  'He  could  not  have  seen  me  ; 
where  was  he?'  I  said:  'He  states  he  was  at  the  wheel.' 
*  Well,'  he  said,  *  he  could  not  see  me  from  there.'  I  said : 
*Now,  look  here,  Bram,  I  am  satisfied  that  you  killed  the 
captain  from  all  I  have  heard  from  Mr.  Brown.  But,'  I  said, 
*some  of  us  here  think  you  could  not  have  done  all  that  crime 
alone.  If  you  had  an  accomplice,  you  should  say  so,  and  not 
have  the  blame  of  this  horrible  crime  on  your  own  shoulders.' 
He  said:  'Well,  I  think,  and  many  others  on  board  the  ship 
think,  that  Brown  is  the  murderer;  but  I  don't  know  any- 
thing about  it.'    He  was  rather  short  in  his  replies. 

"  Q.  Anything'further  said  by  either  of  you  ? 

"  A.  No ;  there  was  nothing  further  said  on  that  occasion. 
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"  The  direct  examination  of  this  witness  was  limited  to  the 
interview  between  the  witness  and  the  defendant  Bram. 

"On  cross-examination  of  the  witness  Power,  he  testified 
that  at  the  time  of  the  above-stated  examination  he  took  pos- 
session of  a  pair  of  suspenders  belonging  to  the  defendant, 
and  kept  the  same  in  his  oflSce  until  the  prisoners  were  com- 
ing to  Boston  —  the  whole  crew  and  the  passenger  were  im- 
prisoned at  Halifax,  and  sent  as  prisoners  to  Boston  —  when 
he  handed  them  over  to  the  Halifax  superintendent  of  police, 
and  they  were  sent  to  Boston,  with  other  property  of  the 
defendant. 

"  Defendant's  counsel,  upon  the  ground  of  showing  interest 
on  the  part  of  the  witness,  then  asked  :  *  What  other  articles 
belonging  to  the  defendant  did  you  take  possession  of  at  that 
time?' 

"  This  line  of  inquiry  was  objected  to  by  the  District  At- 
torney on  the  ground  that  the  matter  was  not  opened  on  the 
direct  examination,  and  the  defendant  could  call  the  witness 
as  part  of  his  case  if  he  saw  fit.  The  court  excluded  the 
inquiry,  ruling  that  it  was  not  proper  cross-examination  and 
did  not  tend  to  show  interest,  and  the  defendant  duly  excepted, 
and  the  exception  was  allowed." 

The  contention  is  that  the  foregoing  conversation,  between 
the  detective  and  the  accused,  was  competent  only  as  a  con- 
fession by  him  made ;  that  it  was  offered  as  such,  and  that  it 
was  erroneously  admitted,  as  it  was  not  shown  to  have  been 
voluntary.  The  question  thus  presented  was  manifestly  cov- 
ered by  the  exception  which  was  taken  at  the  trial.  When  it 
was  proposed  to  examine  the  detective  officer  as  to  the  con- 
versation had  by  him  with  the  accused,  objection  was  duly 
made.  The  court  thereupon  allowed  the  officer  to  be  ex- 
amined and  cross-examined  as  to  the  circumstances  attending 
the  conversation  which  it  was  proposed  to  oflfer  as  a  confession. 
When  this  examination  was  concluded  the  accused  renewed 
his  objection,  and  his  exception  to  the  admissibility  of  the 
conversation  was  allowed  and  regularly  noted.  The  witness 
then  proceeded  to  give  the  conversation.  To  say  that  under 
these  circumstances  the  objection  which  was  twice  presented 
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and  regularly  allowed  should  have  been  renewed  at  the  termi- 
nation of  the  testimony  of  the  witness,  would  be  pushing  to 
an  unreasonable  length  the  salutary  rule  which  requires  that 
excjeptions  be  taken  at  the  trial  to  rulings  which  are  considered 
erroneous,  and  the  legality  of  which  are  thereafter  to  be  ques- 
tioned on  error.  There  can  be  no  doubt  that  the  manner  in 
which  the  exception  was  allowed  and  noted  fully  called  atten- 
tion to  the  fact  that  the  admission  of  the  conversation  was 
objected  to  because  it  was  not  voluntary,  and  the  overruling 
of  this  objection  is  the  matter  now  assigned  as  error  here. 
Indeed,  in  the  argument  at  bar  no  contention  was  made  as  to 
the  sufficiency  and  regularity  of  the  exception.  It  is  manifest 
that  the  sole  ground  upon  which  the  proof  of  the  conversation 
was  tendered  was  that  it  was  a  confession,  as  this  was  the 
only  conceivable  hypothesis  upon  which  it  could  have  been 
legally  admitted  to  the  jury.  It  is  also  clear  that  in  deter- 
mining whether  the  proper  foundation  was  laid  for  its  admis- 
sion, we  are  not  concerned  with  how  far  the  confession  tended 
to  prove  guilt.  Having  been  offered  as  a  confession  and  being 
admissible  only  because  of  that  fact,  a  consideration  of  the 
measure  of  proof  which  resulted  from  it  does  not  arise  in  de- 
termining its  admissibility.  If  found  to  have  been  illegally 
admitted,  reversible  error  will  result,  since  the  prosecution 
cannot  on  the  one  hand  oflfer  evidence  to  prove  ^uilt,  and 
which  by  the  very  offer  is  vouched  for  as  tending  to  that  end, 
and  on  the  other  hand  for  the  purpose  of  avoiding  the  con- 
sequences of  the  error,  caused  by  its  wrongful  admission,  be 
heard  to  assert  that  the  matter  offered  as  a  confession  was  not 
prejudicial  because  it  did  not  tend  to  prove  guilt.  The  princi- 
ple on  the  subject  is  thus  stated  in  a  note  to  section  219  of 
Greenleaf  on  Evidence:  "The  rule  excludes  not  only  direct 
confessions,  but  any  other  declaration  tending  to  implicate 
the  prisoner  in  the  crime  charged,  even  though,  in  terms,  it 
is  an  accusation  of  another,  or  a  refusal  to  confess.  Rex  v. 
Tyler,  1  C.  &  P.  129 ;  Eex  v.  Enoch,  5  C.  &  P.  539.  See 
further,  as  to  the  object  of  the  rule,  Rex  v.  Covert,  7  C.  &  P. 
486,  per  Littledale,  J. ;  People  v.  Ward,  16  Wend.  231."  Nor 
from  the  fact  that  in  Wilson  v.  Unitsd  States,  162  U.  S.  613, 
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mention  was  made  of  the  circumstance  that  the  statement  of 
the  accused  was  a  mere  denial  of  guilt  accompanied  with  ex- 
culpatory explanations,  does  the  decision  in  that  case  conflict 
with  the  principle  we  have  just  stated.  The  ruling  there 
made  that  error  to  the  prejudice  of  the  accused  did  not  arise 
from  the  admission  of  the  statement  there  considered,  was 
based  not  alone  upon  the  nature  of  the  statement  but  upon 
"  the  evidence  of  its  voluntary  character ;  the  absence  of  any 
threat,  compulsion  or  inducement;  or  assertion  or  indication 
of  fear;  or  even  of  such  influence  as  the  administration  of 
an  oath  has  been  supposed  to  exert."    (p.  624.) 

The  contradiction  involved  in  the  assertion  that  the  state- 
ment of  an  accused  tended  to  prove  guilt,  and  therefore  was 
admissible,  and  then  after  procuring  its  admission  claiming 
that  it  did  not  tend  to  prove  guilt,  and  could  not,  therefore, 
have  been  prejudicial,  has  been  well  stated  by  the  Supreme 
Court  of  North  Carolina,  State  v.  Rorie,  (1876)  74  N.  C.  148: 

'^  But  the  State  says  this  was  a  denial  of  guilt  and  not  a 
confession.  It  was  a  declaration  which  the  State  used  to  pro- 
cure a  conviction ;  and  it  is  not  for  the  State  to  say  the  decla- 
ration did  not  prejudice  the  prisoner's  case.  Why  introduce 
it  at  all  unless  it  was  to  lay  a  foundation  for  the  prosecution! 
The  use  which  was  made  of  the  prisoner's  statement  precluded 
the  State  from  saying  that  it  was  not  used  to  his  prejudice." 
(p.  150.) 

In  criminal  trials,  in  the  courts  of  the  United  States,  where- 
ever  a  question  arises  whether  a  confession  is  incompetent 
because  not  voluntary,  the  issue  is  controlled  by  that  por- 
tion of  the  Fifth  Amendment  to  the  Constitution  of  the  United 
States,  commanding  that  no  person  "shall  be  compelled  in 
any  criminal  case  to  be  a  witness  against  himself."  The  legal 
principle  by  which  the  admissibility  of  the  confession  of  an 
accused  person  is  to  be  determined  is  expressed  in  the  text- 
books. 

In  3  Russell  on  Crimes,  (6th  ed.)  478,  it  is  stated  as  follows: 

"  But  a  confession,  in  order  to  be  admissible,  must  be  free 
and  voluntary :  that  is,  must  not  be  extracted  by  any  sort  of 
threats  or  violence,  nor  obtained  by  any  direct  or  implied 
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promises,  however  slight,  nor  bj  the  exertion  of  any  im- 
proper iDflaence.  ...  A  confession  can  never  be  re- 
ceived in  evidence  where  the  prisoner  has  been  inflaenced 
by  any  threat  or  promise ;  for  the  law  cannot  measure  the 
force  of  the  influence  used,  or  decide  upon  its  effect  upon  the 
mind  of  the  prisoner,  and  therefore  excludes  the  declaration 
if  any  degree  of  influence  has  been  exerted.*' 

And  this  summary  of  the  law  is  in  harmony  with  the  doc- 
trine as  expressed  by  other  writers,  although  the  form  in 
which  they  couch  its  statement  may  be  different.  1  Green. 
Ev.  (15th  ed.)  §  219;  Wharton  Crim.  Ev.  (9th  ed.)  §  631; 
2  Taylor  Ev.  (9th  ed.)  §  8722;  1  Bishop's  New  Crim.  Proc. 
§  1217,  par.  4. 

These  writers  but  express  the  result  of  a  multitude  of 
American  and  English  cases,  which  will  be  found  collected 
by  the  authors  and  editors  either  in  the  text  or  in  notes,  es- 
pecially in  the  ninth  edition  of  Taylor,  second  volume,  tenth 
chapter,  and  the  American  notes,  following  page  588,  where 
a  very  full  reference  is  made  to  decided  cases.  The  state- 
ment of  the  rule  is  also  in  entire  accord  with  the  decisions 
of  this  court  on  the  subject.  Hopt  v.  Utah,  (1883)  110  U.  S. 
574;  Sjparf  v.  UniUd  States,  (1895)  156  U.  S.  51,  55 ;  Pierce 
V.  United  States,  (1896)  160  U.  S.  355,  and  ^YiUon  v.  United 
StaUe,  (1896)  162  U.  S.  613. 

A  brief  consideration  of  the  reasons  which  gave  rise  to  the 
adoption  of  the  Fifth  Amendment,  of  the  wrongs  which  it 
was  intended  to  prevent  and  of  the  safeguards  which  it  was  its 
purpose  unalterably  to  secure,  will  make  it  clear  that  the  ge- 
neric language  of  the  Amendment  was  but  a  crystallization  of 
the  doctrine  as  to  confessions,  well  settled  when  the  Amend- 
ment was  adopted,  and  since  expressed  in  the  text  writers 
and  expounded  by  the  adjudications,  and  hence  that  the  state- 
ments on  the  subject  by  the  text  writers  and  adjudications 
but  formulate  the  conceptions  and  commands  of  the  Amend- 
ment itself.  In  Boyd  v.  United  States,  116  U.  S.  616,  attention 
was  called  to  the  intimate  relation  existing  between  the  pro- 
vision of  the  Fifth  Amendment  securing  one  accused  against 
being  compelled  to  testify  against  himself,  and  those  of  the 
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Fourth  Amendment  protecting  against  unreasonable  searches 
and  seizures ;  and  it  was  in  that  case  demonstrated  that  both 
of  these  Amendments  contemplated  perpetuating,  in  their  full 
efficacy,  by  means  of  a  constitutional  provision,  principles  of 
humanity  and  civil  liberty,  which  had  been  secured  in  the 
mother  country  only  after  years  of  struggle,  so  as  to  implant 
them  in  our  institutions  in  the  fullness  of  their  integrity,  free 
from  the  possibilities  of  future  legislative  change.  In  com- 
menting on  the  same  subject,  in  Brown  v.  Walker^  161  U.  S. 
691,  596,  the  court,  speaking  through  Mr.  Justice  Brown,  said : 
"  The  maxim  nemo  tenetur  seipsum  accnsare  had  its  origin 
in  a  protest  against  the  inquisitorial  and  manifestly  unjost 
methods  of  interrogating  accused  persons,  which  has  long 
obtained  in  the  continental  system,  and,  until  the  expulsion  of 
the  Stuarts  from  the  British  throne  in  1688,  and  the  erection 
of  additional  barriers  for  the  protection  of  the  people  against 
the  exercise  of  arbitrary  power,  was  not  uncommon  even  in 
England.  While  the  admissions  or  confessions  of  the  prisoner, 
when  voluntarily  and  freely  made,  have  always  ranked  high 
in  the  scale  of  incriminating  evidence,  if  an  accused  person  be 
asked  to  explain  his  apparent  connection  with  a  crime  under 
investigation,  the  ease  with  which  the  questions  put  to  him 
may  assume  an  inquisitorial  character,  the  temptation  to  press 
the  witness  unduly,  to  browbeat  him  if  he  be  timid  or  reluc- 
tant, to  push  him  into  a  corner,  and  to  entrap  him  into  fatal 
contradictions,  which  is  so  painfully  evident  in  many  of  the 
earlier  state  trials,  notably  in  those  of  Sir  Nicholas  Throck- 
morton and  Udal,  the  Puritan  minister,  made  the  system  so 
odious  as  to  give  rise  to  a  demand  for  its  total  abolition.  The 
change  in  the  English  criminal  procedure  in  that  particular 
seems  to  be  founded  upon  no  statute  and  no  judicial  opinion, 
but  upon  a  general  and  silent  acquiescence  of  the  courts  in  a 
popular  demand.  But,  however  adopted,  it  has  become  firmly 
embedded  in  English,  as  well  as  in  American  jurisprudence. 
So  deeply  did  the  iniquities  of  the  ancient  system  impress 
themselves  upon  the  minds  of  the  American  colonists  that  the 
States,  with  one  accord,  made  a  denial  of  the  right  to  ques- 
tion an  accused  person  a  part  of  their  fundamental  law,  so  that 
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a  maxim,  which  in  England  was  a  mere  rule  of  evidence,  be- 
came clothed  in  this  country  with  the  impregnability  of  a 
•constitutional  enactment." 

There  can  be  no  doubt  that  long  prior  to  our  independence 
the  doctrine  that  one  accused  of  crime  could  not  be  compelled 
to  testify  against  himself  had  reached  its  full  development  in 
the  common  law,  was  there  considered  as  resting  on  the  law 
of  nature,  and  was  embedded  in  that  system  as  one  of  its  great 
and  distinguishing  attributes. 

In  Burrowes  v.  High  Commission  Court,  (1616)  Bulstr.  pt. 
3,  page  48,  Lord  Coke  makes  reference  to  two  decisions  of  the 
courts  of  common  law  as  early  as  the  reign  of  Queen  Elizabeth, 
wherein  it  was  decided  that  the  right  of  a  party  not  to  be 
compelled  to  accuse  himself  could  not  be  violated  by  the 
ecclesiastical  courts.  Whatever,  after  that  date,  may  have 
been  the  departure  in  practice  from  this  principle  of  the  com- 
mon law,  (Taylor  on  Evidence,  §  886*,)  certain  it  is  that,  with- 
out a  statute  so  commanding,  in  FeltovUs  case,  (1628)  3  How. 
St.  Tr.  371,  the  judges  unanimously  resolved,  on  the  question 
being  submitted  to  them  by  the  King,  that  "no  such  punish- 
ment as  torture  by  the  rack  was  known  or  allowed  by  our 
law." 

Lord  Hale  died  December  25,  1676.  In  the  first  volume  of 
his  Pleas  of  the  Crown,  1st  ed.  1736,  treating  of  the  subject 
of  confessions  in  cases  of  treason,  it  is  said  at  p.  304 : 

"  That  the  confession  before  one  of  the  Privy  Council  or  a 
justice  of  the  peace  being  voluntarily  made  without  torture  is 
suflBcient  as  to  the  indictment  on  trial  to  satisfy  the  statute, 
and  it  is  not  necessary  that  it  be  a  confession  in  court ;  but 
the  confession  is  sufficient  if  made  before  him  that  hath  power 
to  take  an  examination." 

In  the  second  volume,  at  p.  225,  it  is  said  : 

"  When  the  prisoner  is  arraigned,  and  demanded  what  he 
saith  to  the  indictment,  either  he  confesseth  the  indictment, 
or  pleads  to  it,  or  stands  mute,  and  will  not  answer. 

"  The  confession  is  either  simple,  or  relative  in  order  to  the 
attainment  of  some  other  advantage. 

"  That  which  I  call  a  simple  confession  is,  where  the  defend- 
voL.  ci-xvm — 36 
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ant  upon  hearing  of  his  indictment  without  any  other  respect 
oonfesseth  it,  this  is  a  conviction ;  but  it  is  usual  for  the  coart, 
especially  if  it  be  out  of  clergy,  to  advise  the  party  to  plead 
and  put  himself  upon  his  trial,  and  not  presently  to  record  his 
confession,  but  to  admit  him  to  plead.     27  Assiz.  40. 

"  If  it  be  but  an  extra  judicial  confession,  tho  it  be  in  court, 
as  where  the  prisoner  freely  tells  the  fact,  and  demands  the 
opinion  of  the  court  whether  it  be  felony,  tho  upon  the  fact 
thus  shown  it  appear  to  be  felony,  the  court  will  not  record 
his  confession,  but  admit  him  to  plead  to  the  felonj'^  not  guiUy. 
22  Assiz.  71,  and  Stamf.  P.  C.  Lib.  II,  cap.  51,  fol.  1425." 

In  chapter  38  of  vol.  2,  at  p.  284,  after  referring  to  the 
power  of  justices  of  the  peace  and  coroners,  under  the  statutes 
of  Philip  and  Mary,  to  take  examinations  of  accused  persons, 
but  not  upon  oath,  and  that  the  same  might  be  read  in  evi- 
dence on  the  trial  of  the  prisoner,  it  is  said : 

"  But  then,  1.  Oath  must  be  made  either  by  the  justice  or 
coroner,  that  took  them,  or  the  clerk  that  wrote  them,  that 
tliey  are  the  true  substance  of  what  the  informer  gave  in  upon 
oath,  and  what  the  prisoner  confessed  upon  his  examination. 

"  2.  As  to  the  examination  of  the  prisoner,  it  must  be  testi- 
fied, that  he  did  it  freely  without  any  menace,  or  undue  terror 
imposed  upon  him ;  for  I  have  known  the  prisoner  disown  his 
confession  upon  his  examination,  and  hath  sometimes  been 
acquitted  against  such  his  confession  ;...'' 

Gilbert,  in  his  treatise  on  Evidence,  (2d  ed.  —  published  in 
1760,)  says,  at  p.  140 : 

"...  But  then  this  confession  must  be  voluntary  and 
without  compulsion ;  for  our  law  in  this  differs  from  the  civil 
law,  that  it  will  not  force  any  man  to  accuse  himself ;  and  in 
this  we  do  certainly  follow  the  law  of  nature,  which  com- 
mands every  man  to  endeavor  his  own  preservation;  and 
therefore  pain  and  force  may  compel  men  to  confess  what  is 
not  the  truth  of  facts,  and  consequently  such  extorted  confes- 
sions are  not  to  be  depended  on." 

In  Hawkins'  Pleas  of  the  Crown,  (6th  ed.,  by  Leach — pub- 
lished in  1787,)  book  2,  chapter  31,  it  is  said : 

"  Sec.  2.    .    .    .    And  where  a  person  upon  his  arraign- 
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ment  actually  confesses  himself  guilty,  or  unadvisedly  dis- 
closes the  special  manner  of  the  fact,  supposing  that  it  doth 
not  amount  to  felony  where  it  doth,  yet  the  judges,  upon 
probable  circumstances,  that  such  confession  may  proceed 
from  fear,  menace  or  duress,  or  from  weakness,  or  ignorance, 
may  refuse  to  record  such  confession,  and  suffer  the  party  to 
plead  not  guilty." 

In  section  3,  chap.  46,  it  is  stated  that  examinations  by  the 
common  law  before  a  Secretary  of  State  or  other  magistrate 
for  treason  or  other  crimes  not  within  the  statutes  of  Philip 
and  Mary,  and  also  the  confession  of  the  defendant  himself  in 
discourse  with  private  persons,  might  be  given  in  evidence 
against  the  party  confessing.  A  note  (2)  to  this  section, 
presumably  inserted  by  the  editor,  (see  note  to  Oilham^s  oasSy 
2  Moody,  pp.  194-5,)  reads  as  follows : 

"  The  human  mind  under  the  pressure  of  calamity,  is  easily 
seduced ;  and  is  liable,  in  the  alarm  of  danger,  to  acknowl- 
edge indiscriminately  a  falsehood  or  a  truth,  as  different  agi- 
tations may  prevail.  A  confession,  therefore,  whether  made 
upon  an  official  examination  or  in  discourse  with  private  per- 
sons, which  is  obtained  from  a  defendant,  either  by  the  flat- 
tery of  hope,  or  by  the  impressions  of  fear,  however  slightly 
the  emotions  may  be  implanted,  {vide  O.  B.  1786,  page  387,) 
is  not  admissible  evidence;  for  the  law  will  not  suffer  a 
prisoner  to  be  made  the  deluded  instrument  of  his  own  con- 
viction." 

Although  the  English  reports,  prior  to  the  separation,  are 
almost  devoid  of  decisions  applying  the  principles  stated  by 
Lord  Hale,  Hawkins  and  Gilbert,  both  the  opinion  of  Lord 
Mansfield  in  Rex  v.  Rudd,  (1775)  Cowp.  331,  and  that  of  Mr. 
Justice  Wilson,  some  years  after  the  separation,  in  Lamh^s 
case^  (1791)  2  Leach,  (4th  ed.)  552,  make  it  certain  that  the 
rule  as  stated  by  Hawkins,  Gilbert  and  Hale  was  considered 
in  the  English  courts  as  no  longer  open  to  question  and  as 
one  of  the  fundamental  principles  of  the  common  law.  Look- 
ing at  the  doctrine  as  thus  established,  it  would  seem  plainly 
to  be  deducible  that  as  the  principle  from  which,  under  the 
law  of  nature,  it  was  held  that  one  accused  could  not  be  com- 
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polled  to  testify  against  himself,  was  in  its  essence  compre- 
hensive enough  to  exclude  all  manifestations  of  compulsion, 
whether  arising  from  torture  or  from  moral  causes,  the  rale 
formulating  the  principle  with  logical  accuracy,  came  to  be 
so  stated  as  to  embrace  all  cases  of  compulsion  which  were 
covered  by  the  doctrine.  As  the  facts  by  which  compulsion 
might  manifest  itself,  whether  physical  or  moral,  would  be 
necessarily  ever  different,  the  measure  by  which  the  involun- 
tary nature  of  the  confession  was  to  be  ascertained  was  stated 
in  the  rule,  not  by  the  changing  causes,  but  by  their  resultant 
effect  upon  the  mind,  that  is,  hope  or  fear,  so  that,  however 
diverse  might  be  the  facts,  the  test  of  whether  the  confession 
was  voluntary  would  be  uniform,  that  is,  would  be  ascertained 
by  the  condition  of  mind  which  the  causes  ordinarily  operated 
to  create.  The  well  settled  nature  of  the  rule  in  England  at 
the  time  of  the  adoption  of  the  Constitution  and  of  the  Fifth 
Amendment,  and  the  intimate  knowledge  had  by  the  framers 
of  the  principles  of  civil  libei'ty  which  had  become  a  part  of 
the  common  law,  aptly  explain  the  conciseness  of  the  lan- 
guage of  that  Amendment.  And  the  accuracy  with  which 
the  doctrine  as  to  confessions  as  now  formulated  embodies 
the  rule  existing  at  common  law  and  embedded  in  the  Fifth 
Amendment  was  noticed  by  this  court  in  Wilson  v.  United 
States^  supra^  where,  after  referring  to  the  criteria  of  hope 
and  fear,  speaking  through  Mr.  Chief  Justice  Fuller,  it  was 
said :  ''  In  short,  the  true  test  of  admissibility  is  that  the  con- 
fession is  made  freely,  voluntarily  and  without  compulsion  or 
inducement  of  any  sort."     162  U.  S.  613,  623. 

In  approaching  the  adjudicated  cases  for  the  purpose  of  en- 
deavoring to  deduce  from  them  what  quantum  of  proof,  in  a 
case  presented,  is  adequate  to  create,  by  the  operation  of  hope 
or  fear,  an  involuntary  condition  of  the  mind,  the  diflHculty 
encountered  is,  that  all  the  decided  cases  necessarily  rest  upon 
the  state  of  facts  which  existed  in  the  particular  case,  and, 
therefore,  furnish  no  certain  criterion,  since  the  conclusion 
that  a  given  state  of  fact  was  adequate  to  have  produced  an 
involuntary  confession  does  not  establish  that  the  same  result 
has  been  created  by  a  different  although  somewhat  similar  con- 
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dition  of  fact.  Indeed,  the  embarrassment  which  comes  from 
the  varying  state  of  fact,  considered  in  the  decided  cases,  has 
given  rise  to  the  statement  that  there  was  no  general  rule  of 
law  by  which  the  admissibility  of  a  confession  could  be  deter- 
mined, but  that  the  courts  had  left  the  rule  to  be  evolved  from 
the  facts  of  each  particular  case.  2  Taylor  Ev.  §  8722.  And, 
again,  it  has  been  said  that  so  great  was  the  perplexity  result- 
ing from  an  attempt  to  reconcile  the  authorities  that  it  was 
manifest  that  not  only  must  each  case  solely  depend  upon  its 
own  facts,  but  that  even  the  legal  rule  to  be  applied  was  in- 
volved  in  obscurity  and  confusion.  Green  v.  State^  88  Georgia, 
616 ;  State  v.  Patterson,  73  Missouri,  695,  705 ;  State  v.  Mat^ 
thews,  66  N.  C.  106,  109. 

The  first  of  these  statements  but  expresses  the  thought  that 
whether  a  confession  was  voluntary  was  primarily  one  of  fact, 
and  therefore  every  case  must  depend  upon  its  own  proof. 
The  second  is  obviously  a  misconception,  for,  however  great 
may  be  the  divergence  between  the  facts  decided  in  previous 
cases  and  those  presented  in  any  given  case,  no  doubt  or  ob- 
scurity can  arise  as  to  the  rule  itself,  since  it  is  found  in  the 
text  of  the  Constitution.  Much  of  the  confusion  which  has 
resulted  from  the  effort  to  deduce  from  the  adjudged  cases 
what  would  be  a  sufficient  quantum  of  proof  to  show  that  a 
confession  was  or  was  not  voluntary,  has  arisen  from  a  mis- 
conception of  the  subject  to  which  the  proof  must  address 
itself.  The  rule  is  not  that  in  order  to  render  a  statement 
admissible  the  proof  must  be  adequate  to  establish  that  the 
particular  communications  contained  in  a  statement  were  vol- 
untarily made,  but  it  must  be  sufficient  to  establish  that  the 
making  of  the  statement  was  voluntary ;  that  is  to  say,  that 
from  the  causes,  which  the  law  treats  as  legally  sufficient  to 
engender  in  the  mind  of  the  accused  hope  or  fear  in  respect 
to  the  crime  charged,  the  accused  was  not  involuntarily 
impelled  to  make  a  statement,  when  but  for  the  improper  influ- 
ences he  would  have  remained  silent.  With  this  understand- 
ing of  the  rule  we  come  to  a  consideration  of  the  authorities. 

By  statutes  enacted  early  in  the  second  half  of  the  sixteenth 
century,  1  &  2  Ph.  &  M.  c.  13  and  2  &  3  Ph.  &  M.  c.  10, 
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justices  of  the  peac5e  were  directed  on  accusations  of  felony  to 
'^  take  the  examination  of  the  said  prisoner  and  information  of 
them  that  bring  him."  In  1655,  the  judges  directed  that  the 
examination  of  prisoners  should  be  without  oath,  J.  Eel.  2, 
and  the  reason  of  this  rule,  Starkie  on  Evidence,  (2d  ed.  p.  29) 
says,  was  that  an  examination  under  oath  "  would  be  a  species 
of  duress  and  a  violation  of  the  maxim  that  no  one  is  bound 
to  criminate  himself."  The  ruling  of  the  judges  in  this  regard 
was  recognized  in  the  statute  of  7  George  IV,  chap.  64,  which, 
although  requiring  "  information  of  witnesses"  to  be  "upon 
oath,"  simply  directed  an  "  examination  "  of  the  accused. 

But,  even  where  the  examination  was  held  without  oath, 
it  came  to  be  settled  by  judicial  decisions  in  England  that 
before  such  an  examination  could  be  received  in  evidence  it 
must  appear  that  the  accused  was  made  to  understand  that  it 
was  optional  with  him  to  make  a  statement.  Rex  v.  Green^ 
(1832)  5  Car.  &  P.  312  ;  Reg,  v.  Arnold,  (1838)  8  Car.  &  P.  621. 
The  reason  upon  which  this  rule  rested  undoubtedly  was,  that 
the  mere  fact  of  the  magistrate's  taking  the  statement,  even 
though  unaccompanied  with  an  oath,  might,  unless  he  was 
cautioned,  operate  upon  the  mind  of  the  prisoner  to  impel  him 
involuntarily  to  speak.  The  judicial  rule  as  to  caution  was 
finally  embodied  into  positive  law  by  the  statute  of  11  <fe  12 
Vict.  c.  42,  where,  by  section  18,  the  magistrate  was  directed, 
after  having  read  or  caused  to  be  read  to  the  accused  the 
depositions  against  him,  to  ask  the  accused:  "Having  heanl 
the  evidence,  do  you  wish  to  say  anything  in  answer  to  the 
chai:ge?  You  are  not  obliged  to  say  anything  unless  you 
desire  to  do  so,  but  whatever  you  say  will  be  taken  down  in 
writing,  and  may  be  given  in  evidence  against  you  upon  your 
trial." 

The  English  courts  were  frequently  called  upon  to  deter- 
mine whether  language  used  by  a  magistrate  when  about  to 
take  the  examination  of  one  accused,  tended  to  induce  in  the 
mind  of  the  latter  such  hope  or  fear  as  to  lead  to  involuntary 
mental  action.  In  Reg,  v.  DretOy  (1837)  8  Car.  &  P.  140,  anil 
Reg.  V.  //a/r/j?,  (1844)  1  Cox  C.  C.  106,  though  the  accused 
had  been  cautioned  not  to  say  anything  to  prejudice  himself, 


Digitized  by 


Google 


BRAM   V.   UNITED  STATES.  651 

Opinion  of  the  Court. 

the  further  statement,  in  substance,  by  the  magistrate  or  his 
clerk,  that  what  the  prisoner  said  would  be  taken  down,  and 
"  would  "  be  used  for  or  against  him  at  his  trial,  was  held  by 
Coleridge,  J.,  to  be  equivalent  to  saying  that  what  the  pris- 
oner chose  to  say  might  be  used  in  his  favor  at  the  trial,  and 
was  a  direct  inducement  to  make  a  confession,  rendering  the 
statement  incompetent  as  evidence.  Like  rulings  were  also 
made  in  cases  where  similar  assurance  that  the  statement  of 
the  prisoner  would  be  used  were  made  to  him  by  a  police 
officer.  Reg,  v.  Morton,  (1843)  2  Moo.  &  Rob.  514,  and  Reg. 
V.  Furley,  (1844)  1  Cox  C.  C.  76. 

In  cases  where  statements  of  one  accused  had  been  made  to 
others  than  the  magistrate  upon  an  examination,  differences 
of  opinion  arose  among  the  English  judges,  as  to  whether  a 
confession  made  to  a  person  not  in  a  position  of  authority  over 
the  accused,  was  admissible  in  evidence  after  an  inducement 
has  been  held  out  to  the  prisoner  by  such  person.  Rex  v. 
Spencer,  (1837)  7  Car.  &  P.  776.  It  was  finally  settled,  how- 
ever, that  the  effect  of  inducements  must  be  confined  to  those 
made  by  persons  in  authority,  Reg.  v.  Taylor,  (1839)  8  Car.  & 
P.  733  ;  Reg.  v.  Moore,  (1852)  2  Den.  C.  C.  522 ;  although,  in  the 
last  cited  case,  while  former  precedents  were  followed,  the 
court  expressed  strong  doubts  as  to  the  wisdom  of  the  restric- 
tion, (p.  527.)  There  can  be  no  question,  however,  that  a 
police  officer,  actually  or  constructivel}^  in  charge  of  one  in 
custody  on.  a  suspicion  of  having  committed  crime,  is  a  person 
in  authority  within  the  rule,  and  as  this  is  so  well  established, 
we  will  not  consider  the  adjudicated  cases  in  order  to  demon- 
strate it,  but  content  ourselves  with  a  reference  to  the  state- 
ment on  the  subject  made  in  Eussell  on  Crimes,  third  volume, 
at  page  501. 

Many  other  cases  in  the  English  reports  illustrate  the  appli- 
cation of  the  rule  excluding  statements  made  under  induce- 
ment improperly  operating  to  influence  the  mind  of  an  accused 
person. 

In  Rex  V.  Thompeon,  (1783)  1  Leach,  (4th  ed.)  291,  a  declara- 
tion to  a  suspected  person  that  unless  he  gave  a  more  satisfac- 
tory account  of  his  connection  with  a  stolen  bank  note  his 
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interrogator  would  take  him  before  a  magistrate,  was  held 
equivalent  to  stating  that  it  would  be  better  to  confess,  and  to 
have  operated  to  lead  the  prisoner  to  believe  that  he  would 
not  be  taken  before  a  magistrate  if  he  confessed.  Baron 
Ilotham,  after  commenting  upon  the  evidence,  in  substance, 
said  that  the  prisoner  was  hardly  a  free  agent  at  the  tirae,  as 
though  the  language  addressed  to  him  scarcely  amounted  to  a 
threat,  it  was  certainly  a  strong  invitation  to  the  prisoner  to 
confess,  the  manner  in  which  it  had  been  expressed  rendering 
it  more  efficacious. 

In  CasB^  case,  (1784)  1  Leach,  293,  a  confession  induced  by 
the  statement  of  the  prosecutor  to  the  accused,  "  I  am  in  great 
distress  about  my  irons;  if  you  will  tell  me  where  they  are,  I 
will  be  favorable  to  you,"  was  held  inadmissible.  Mr.  Justice 
Gould  said  that  the  slightest  hopes  of  mercy  held  out  to  a 
prisoner  to  induce  him  to  disclose  the  fact  was  sufficient  to 
invalidate  a  confession. 

In  the  cases  following,  statements  made  by  a  prisoner  were 
held  inadmissible,  because  induced  by  the  language  set  out  in 
each  case :  In  Hex  v.  Griffin^  (1809)  Russ.  &  Ry.  151,  telling 
the  prisoner  that  it  would  be  better  for  him  to  confess;  in 
Rex  V.  Jones,  (1809)  Russ.  &  Ry.  152,  the  prosecutor  saying 
to  the  accused  that  he  only  wanted  his  money,  and  if  the 
prisoner  gave  him  that  he  might  go  ta  the  devil,  if  he  pleased; 
in  Rex  v.  Kingston^  (1830)  4  Car.  &  P.  387,  saying  to  the 
accused,  "you  are  under  suspicion  of  this,  and  you  had  better 
tell  all  you  know;"  in  Rex  v.  Enoch  and  Pulley,  (1833)  5 
Car.  &  P.  539,  saying :  "  You  had  better  tell  the  truth  or  it 
will  lie  upon  you,  and  the  man  go  free;"  in  Rex  v.  Mills, 
(1833)  6  Car.  &  P.  146,  saying:  "  It  is  no  use  for  you  to  deny 
it,  for  there  is  the  man  and  boy  who  will  swear  they  saw  you 
do  it;"  in  Sherrington's  case,  (1838)  2  Lewin  C.  C.  123,  saying: 
"  There  is  no  doubt  thou  wilt  be  found  guilty,  it  will  be  better 
for  you  if  you  will  confess;"  in  Rex  v.  Tliomas^  (1833)  6  Car. 
&  P.  353,  saying:  "You  had  better  split,  and  not  suffer  for 
all  of  them;"  in  Rex  v.  Simpson,  (1834)  1  Moody,  410,  and 
Ry.  &  Mood.  410,  repeated  importunities  by  neighbors  and 
relatives  of  the  prosecutor,  coupled  with  assurances  to  the 
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suspected  person  that  it  would  be  a  good  deal  worse  for  her 
if  she  did  not,  and  that  it  would  be  better  for  her  if  she  did 
confess;  in  Hex  v.  Upchurchy  (1836)  1  Moody,  466,  saying: 
"If  you  are  guilty,  do  confess;  it  will  perhaps  save  your 
neck ;  you  will  have  to  go  to  prison ;  if  William  H.  (another 
person  suspected,  and  whom  the  prisoner  had  charged)  is 
found  clear,  the  guilt  will  fall  on  you.  Pray,  tell  me  if  you 
did  it;"  in  Reg.  v.  Croydon,  (1846)  2  Cox  C.  C.  67,  saying: 
"  I  dare  say  you  had  a  hand  in  it ;  you  may  as  well  tell  me  all 
about  it;"  in  Reg,  v.  Garner,  (1848)  1  Den.  C.  C.  329,  saying: 
"  It  will  be  better  for  you  to  speak  out." 

In  Reg,  v.  Fleming,  (1842)  Arm.,  M.  &  O.  330,  statements 
of  a  police  officer  suspected  of  having  committed  a  crime,  in 
answer  to  questions  propounded  by  his  superior  in  office,  after 
the  latter  had  warned  the  accused  to  be  cautious  in  his  an- 
swers, were  held  inadmissible.  The  court  said:  "The  pris- 
oner and  the  witnesses  being  both  in  the  police  force,  the 
prisoner,  as  the  witness  admitted,  might  have  conceived  him- 
self bound  to  tell  the  truth ;  and  the  caution  was  not  of  that 
nature  which  should  make  the  confession  of  the  prisoner 
admissible." 

In  the  leading  case  of  Reg,  v.  Baldry,  (1852)  2  Den.  C.  C. 
430,  after  full  consideration,  it  was  held  that  the  declaration 
made  to  a  prisoner,  who  had  first  been  cautioned  that  what 
he  said  "  would  "  be  used  as  evidence,  merely  imported  that 
such  statement  "  might "  be  used,  and  could  not  have  induced 
in  the  mind  of  the  prisoner  a  hope  of  benefit  sufficient  to  lead 
him  to  make  a  statement.  The  cases  of  Reg.  v.  Drew,  Reg,  v. 
Harris,  Reg,  v.  Morton  and  Reg,  v.  Furley,  heretofore  referred 
to,  were  held  to  have  been  erroneously  decided. 

In  the  course  of  the  argument,  counsel  for  the  prisoner  cited 
and  commented  upon  Casa^  case.  Rex  v.  Thomas,  Sherring' 
ton^s  case  and  Rex  v.  Enoch,  also  heretofore  referred  to,  as 
illustrating  the  doctrine  that  assuring  the  accused  that  it 
would  be  better  for  him  to  speak  or  other  intimation  given  of 
possible  benefit  would  invalidate  a  confession  thus  induced. 
After  counsel  had  concluded  his  reference  to  these  cases.  Pol- 
lock, C.  B.,  said  (p.  432) :  "  There  is  no  doubt  as  to  the  appli- 
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cation  of  the  rule  in  those  cases,  which  are  all  familiar  to  the 
judges  and  to  the  bar." 

In  the  course  of  the  opinion,  subsequently  delivered  by  him, 
Chief  Baron  Pollock  said  (p.  442) : 

'^  A  simple  caution  to  the  accused  to  tell  the  truth,  if  he 
says  anything,  has  been  decided  not  to  be  sufficient  to  pre- 
vent the  statement  made  being  given  in  evidence;  and  al- 
though it  may  be  put  that  when  a  person  is  told  to  tell  the 
truth,  he  may  possibly  understand  that  the  only  thing  true 
is  that  he  is  guilty,  that  is  not  what  he  ought  to  understand. 
He  is  reminded  that  he  need  not  say  anything,  but  if  he  says 
anything  let  it  be  true.  It  has  been  decided  that  that  would 
not  prevent  the  statement  being  received  in  evidence  by 
Littledale,  J.,  in  the  case  of  Rex  v.  Courts  7  Car.  &  P.  486, 
and  by  Rolfe,  B.,  in  a  case  at  Gloucester,  Reg.  v.  HolmeSj 
1  Car.  &  K.  248 ;  but  where  the  admonition  to  speak  the  truth 
has  been  coupled  with  any  expression  importing  that  it  would 
be  better  for  him  to  do  so,  it  has  been  held  that  the  con- 
fession was  not  receivable,  —  the  objectionable  words  being 
that  it  would  be  better  to  speak  the  truth,  because  they 
import  that  it  would  be  better  for  him  to  say  something. 
This  was  decided  in  the  case  of  Reg,  v.  Oarner^  1  Den.  C.  C. 
329.  The  true  distinction  between  the  present  case  and  a 
case  of  that  kind  is,  that  it  is  left  to  the  prisoner  a  matter 
of  perfect  indifference  whether  he  should  open  his  mouth 
or  not." 

In  Reg.  v.  Moore,  (1852)  2  Den.  C.  C.  522,  also  decided  by 
the  Court  of  Criminal  Appeal,  an  admonition  to  a  person 
suspected  of  crime  that  she  "had  better  speak  the  truth," 
was  held  not  to  vitiate  a  subsequent  confession,  because  not 
made  by  a  person  in  authority.  Parke,  B.,  delivering  the 
oginion  of  the  judges,  said,  in  substance,  (p.  526,)  that  one 
element  in  the  consideration  of  the  question  whether  a  con- 
fession ought  to  be  excluded  was  "  whether  the  threat  or 
inducement  was  such  as  to  be  likely  to  influence  the  pris- 
oner," and  "  that  if  the  threat  or  inducement  was  held  out, 
actually  or  consUmctively  by  a  person  in  authority,  it  cannot 
be  received,  however  slight  the  threat  or  inducementJ*^ 
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In  Reg.  v.  Cheverton,  (1862)  2  F.  &  F.  833,  a  statement 
made  by  a  policeman  to  a  person  in  his  custody,  that  "you 
had  better  tell  all  about  it,  it  will  save  you  trouble,"  was  held 
to  operate  as  a  threat  or  inducement  sufficient  to  render  what 
was  said  by  the  prisoner  inadmissible. 

In  R€g.\.  FenneU,  (1881)  7  Q.  B.  D.  147,  the  Court  for 
Crown  Cases  Reserved  referred  approvingly  to  the  statement 
of  the  rule  contained  in  Eussell  on  Crimes,  and,  "upon  all  the 
decided  cases,"  held  inadmissible  a  statement  made  induced 
by  the  prosecutor  saying  to  the  prisoner  in  the  presence  of 
an  inspector  of  police :  "  The  inspector  tells  me  you  are  mak- 
ing housebreaking  implements ;  if  this  is  so,  you  had  better 
tell  the  truth,  it  may  be  better  for  you." 

The  latest  decision  in  England  on  the  subject  of  induce- 
ment, made  by  the  Court  for  Crown  Cases  Reserved  is  Reg. 
V.  Thompson^  (1893)  2  Q.  B.  12.  At  the  trial  a  confession 
was  offered  in  evidence,  which  had  been  made  by  the  defend- 
ant before  his  arrest  upon  the  charge  of  having  embezzled 
funds  of  a  certain  corporation.  Objection  was  interposed 
to  its  reception  in  evidence,  on  the  ground  that  it  had  been 
made  under  the  operation  of  an  inducement  held  out  by  the 
chairman  of  the  company  in  a  statement  to  a  relative  of 
the  accused,  intended  to  be  and  actually  communicated  to 
the  latter,  that  "  it  will  be  the  right  thing  for  Marcellus  (the 
accused)  to  make  a  clean  breast  of  it."  The  evidence  having 
been  admitted  and  the  prisoner  convicted,  the  question  was 
submitted  to  the  upper  court  whether  the  evidence  of  the 
confession  was  properly  admitted.  The  opinion  of  the  appel- 
late court  was  delivered  by  Cave,  J.,  and  concurred  in  by 
Lord  Coleridge,  C.  J.,  Hawkins,  Day  and  Wills,  JJ.  After 
stating  and  adopting  the  ruling  of  Baron  Parke  in  Reg,  v. 
Warringham^  2  Den.  C.  C.  447  n,  to  the  effect  that  it  was  the 
duty  of  the  prosecutor  to  satisfy  the  trial  judge  that  the 
confession  had  not  been  obtained  by  improper  means,  and  that 
where  it  was  impossible  to  collect  from  the  proof  whether 
such  was  the  case  or  not,  the  confession  ought  not  to  be  re- 
ceived, the  opinion  referred  approvingly  to  the  declaration  of 
Pollock,  C.  B.,  in  Reg.  v.  Baldry^  that  the  true  ground  of  the 
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exclusion  of  statements  not  voluntary  was  that  "  it  would  not 
be  safe  to  receive  a  statement  made  under  any  influence  or 
fear."  The  court  then  quoted  the  rule  laid  down  in  Russell 
on  Crimes  as  being  a  statement  of  the  principles  which  had 
been  restated  and  affirmed  by  the  Lord  Chief  Justice  in  the 
Fennell  case,  and  added  : 

"  If  these  principles  and  the  reasons  for  them  are,  as  it  seems 
impossible  to  doubt,  well  founded,  they  aflford  to  magistrates 
a  simple  test  by  which  the  admissibility  of  a  confession  may 
bo  decided.  They  have  to  ask  —  Is  it  proved  aflirmatively 
that  the  confession  was  free  and  voluntary  —  that  is,  was  it 
preceded  by  any  inducement  to  make  a  statement  held  out  by 
a  person  in  authority?  If  so,  and  the  inducement  has  not 
clearly  been  removed  before  the  statement  was  made,  evi- 
dence of  the  statement  is  inadmissible." 

After  reviewing  the  evidence  and  holding  that,  under  the 
ruling  of  Pollock,  C.  B.,  in  the  Baldry  case^  it  was  immaterial 
whether  the  statements  made  by  the  chairman  were  calculated 
to  elicit  the  truth,  and  intimating  that  they  tended  to  lead 
the  prisoner  to  believe  that  it  would  be  better  for  him  to  say 
something,  the  opinion  concluded  with  deciding  that  "on  the 
broad,  plain  ground  that  it  was  not  proved  satisfactorily  that 
the  confession  was  free  and  voluntary,"  the  confession  ought 
not  to  have  been  received. 

Whilst,  as  we  have  said,  there  is  no  question  that  a  police 
officer  having  a  prisoner  in  custody  is  a  person  in  authority 
within  the  rule  in  England,  and  therefore  that  any  induce- 
ment by  him  oflFered,  calculated  to  operate  upon  the  mind  of 
the  prisoner,  would  render  a  confession  as  a  consequence 
thereof  inadmissible,  there  seems  to  be  doubt  in  England 
whether  the  doctrine  does  not  extend  further,  and  hold  that 
the  mere  fact  of  the  interrogation  of  a  prisoner  by  a  police 
officer  would  jper  se  render  the  confession  inadmissible,  bcKjause 
of  the  inducement  resulting  from  the  very  nature  of  the  au- 
thority exercised  by  the  police  officer,  assimilating  him  in  this 
regard  to  a  committing  or  examining  magistrate.  3  Russell 
on  Crimes,  p.  510,  note  t  In  Beg.  v.  Johnston,  15  Ir.  Com. 
Law,  60  (1864),  this  subject  was  elaborately  considered  by  the 
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Irish  Coart  of  Criminal  Appeal,  seven  of  the  judges  writing 
opinions,  and  the  majority  concluding,  on  a  full  consideration 
of  the  English  and  Irish  authorities,  that  a  policeman  was  not 
such  an  official  as  would  render  per  se  any  confession  elicited 
by  his  questioning  the  prisoner  inadmissible,  although  the  fact 
of  his  questioning  became  an  important  element  in  determin- 
ing whether  inducement  resulted  from  the  language  by  him 
used.  The  English  authorities,  however,  referred  to  in  the 
above  note  to  Russell  on  Crimes  are  later  in  date  than  lieg,  v. 
Johnston^  although  they  emanate  from  nisi  priiia  courts  and 
not  from  appellate  tribunals.  Whatever  be  the  rule  in  this 
regard  in  England,  however,  it  is  certain  that  where  a  con- 
fession is  elicited  by  the  questions  of  a  policeman,  the  fact  of 
its  having  been  so  obtained,  it  is  conceded,  may  be  an  impor- 
tant element  in  determining  whether  the  answers  of  the  pris- 
oner were  voluntary.  The  attempt  on  the  part  of  a  police 
officer  to  obtain  a  confession  by  interrogating  has  been  often 
reproved  by  the  English  courts  as  unfair  to  the  prisoner  and 
as  approaching  dangerously  near  to  a  violation  of  the  rule 
protecting  an  accused  from  being  compelled  to  testify  against 
himself.  Berriman^s  case,  (1854)  6  Cox  C.  C.  388;  Chever- 
ton's  case,  (1862)  2  F.  &  F.  833 ;  JUick's  case,  (1863)  3  F.  &  F. 
822 ;  ReganU  case,  (1867)  17  L.  T.  (N.  S.)  325,  and  Reason's 
case,  (1872)  12  Cox  C.  C.  228. 

From  this  review  it  clearly  appears  that  the  rule  as  to  con- 
fessions, by  an  accused,  (leaving  out  of  consideration  the  rule 
now  followed  in  England  restricting  the  eflfect  of  induce- 
ments, according  as  such  inducements  were  or  were  not  held 
out  by  persons  in  authority,)  is  in  England  to-day  what  it  was 
prior  to  and  at  the  adoption  of  the  Fifth  Amendment,  and 
that  whilst  all  the  decided  cases  necessarily  rest  upon  the 
state  of  facts  which  the  cases  considered,  nevertheless  the 
decisions  as  a  whole  afford  a  safe  guide  by  which  to  ascer- 
tain whether  in  this  case  the  confession  was  voluntary,  since 
the  facts  here  presented  are  strikingly  like  those  considered 
in  many  of  the  English  cases. 

We  come  then  to  the  American  authorities.  In  this  court  the 
general  rule  that  the  confession  must  be  free  and  voluntary, 
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that  is,  not  produced  by  inducements  engendering  either  hope 
or  fear,  is  settled  by  the  authorities  referred  to  at  the  outset 
The  facts  in  the  particular  cases  decided  in  this  court,  and 
which  have  been  referred  to,  manifested  so  clearly  that  the 
confessions  were  voluntary,  that  no  useful  purpose  can  be  sub- 
served by  analyzing  them.  In  this  court  also  it  has  been 
settled  that  the  mere  fact  that  the  confession  is  made  to  a 
police  officer,  while  the  accused  was  under  arrest  in  or  out  of 
prison,  or  was  drawn  out  by  his  questions,  does  not  necessarily 
render  the  confession  involuntary,  but,  as  one  of  the  circum- 
stances, such  imprisonment  or  interrogation  may  be  taken  into 
account  in  determining  whether  or  not  the  statements  of  the 
prisoner  were  voluntary.  Hopt  v.  Utah^  110  U.  S.  174;  &parf 
V.  United  States^  156  U.  S.  51,  55.  And  this  last  rule  thus  by 
this  court  established  is  also  the  doctrine  upheld  by  the  state 
decisions. 

In  the  various  state  courts  of  last  resort  the  general  rule 
we  have  just  referred  to,  that  a  confession  must  be  voluntary, 
is  generally  recognized ;  although  in  Indiana  there  is  a  stat- 
ute authorizing  confessions  obtained  by  inducements  to  be 
given  in  evidence  to  the  jury  with  all  the  attending  circum- 
stances, except  when  made  under  the  influence  of  fear  pro- 
duced by  threats,  while  it  is  also  provided  that  a  conviction 
cannot  be  had  by  proof  of  a  confession  made  under  inducement, 
"without  corroborating  testimony."  Rev.  Stat.  Ind.  1881, 
§  1802.  And,  in  the  Texas  Code  of  Procedure,  article  750,  it 
is  provided  that  confessions  shall  not  be  used  against  a  pris- 
oner at  his  trial,  "  if,  at  the  time  it  was  made,  the  defendant 
was  in  jail  or  other  place  of  confinement,  nor  where  he  was  in 
custody  of  an  officer,  unless  such  confession  be  made  in  the 
voluntary  statement  of  the  accused,  taken  before  an  examin- 
ing court  in  accordance  with  law;  or  be  made  voluntarily, 
after  having  been  first  cautioned  that  it  may  be  used  against 
him ;  or  unless,  in  connection  with  such  confession,  he  make 
statement  of  facts  or  of  circumstances  that  are  found  to  be 
true,  which  conduce  to  establish  his  guilt,  such  as  the  finding 
of  secreted  or  stolen  property,  or  instrument  with  which  he 
states  the  offence  was  committed."    Tex.  Rev.  Stat.  1879. 
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The  English  doctrine  which  restricts  the  operation  of  in- 
dacements  solely  to  those  made  by  one  in  authority  has  been 
adopted  by  some  state  courts,  but  disapproved  of  in  others,  as 
in  Ohio.  Spears  v.  State^  2  Ohio  St.  583.  Whether  it  is  one 
which  should  be  followed  by  this  court  in  view  of  the  express 
terms  of  the  Constitution,  need  not  be  now  considered,  as  it 
does  not  arise  under  the  state  of  facts  here  presented.  In 
some  it  is  also  held  that  the  fact  that  the  accused  is  examined 
on  oath  by  a  magistrate  or  coroner,  or  by  a  grand  jury,  with 
or  without  an  oath,  will,  per  se^  exclude  confessions,  because 
of  the  influence  presumed  to  arise  from  the  authority  of  the 
examining  officer  or  body.  People  v.  McMahoriy  (1857)  15 
K  Y.  384,  followed  in  People  v.  Mmidon,  (1886)  103  N.  T. 
211,  218;  State  v.  Matthews,  (1872)  Q^  K  C.  106;  Jackson  v. 
State,  (1879)  56  Mississippi,  311,  312;  State  v.  Clifford,  (1892) 
86  Iowa,  550.  This  doctrine  as  to  examining  magistrates  is  in 
some  States  enforced  by  statutes  somewhat  similar  in  character 
to  the  English  statutes.    (2  Taylor  Ev.  §  888,  note  2.) 

In  some  of  the  States  it  has  been  held  that  where  questions 
are  propounded  to  a  prisoner  by  one  having  a  right  to  ask 
them,  and  he  remains  silent,  where  from  the  nature  of  the  in- 
quiries, if  innocent,  reply  would  naturally  be  made,  the  fact 
of  such  silence  may  be  weighed  by  the  jury.  See  authori- 
ties collected  in  Chamberlayne's  note  to  2  Taylor  Ev.  588*, 
et  seq. 

Having  stated  the  general  lines  upon  which  the  American 
cases  proceed,  we  will  not  attempt  to  review  in  detail  the 
numerous  decisions  in  the  various  courts  of  last  resort  in  the 
several  States,  treating  of  confessions  in  the  diveigent  aspects 
in  which  that  doctrine  may  have  presented  itself  but  will  con- 
tent ourselves  with  a  brief  reference  to  a  few  leading  and  well 
considered  cases  treating  of  the  subject  of  inducements,  and 
which  are,  therefore,  apposite  to  the  issue  now  considered. 

In  the  following  cases,  the  language  in  each  mentioned, 
was  held  to  be  an  inducement  sufficient  to  exclude  a  confes- 
sion or  statement  made  in  consequence  thereof :  In  Kelly  v. 
State,  (1882)  72  Alabama,  244,  saying  to  the  prisoner,  "You 
have  got  your  foot  in  it,  and  somebody  else  was  with  you; 
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now,  if  you  did  break  open  the  door,  the  best  thing  you  can 
do  is  to  tell  all  about  it,  and  to  tell  who  was  with  you,  and  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth;" 
in  People  v.  Barrie^  49  California,  342,  saying  to  the  ac- 
cused, "it  will  be  better  for  you  to  make  a  full  disclosure;" 
in  People  v.  Thompson,  (1890)  84  California,  598,  605,  saying 
to  the  accused,  "  I  don't  think  the  truth  will  hurt  anybody. 
It  will  be  better  for  you  to  come  out  and  tell  all  you  know 
about  it,  if  you  feel  that  way ; "  in  Beery  v.  United  States, 
(1893)  2  Colorado,  186,  188,  203,  advising  the  prisoner  to 
make  full  restitution,  and  saying,  "if  you  do  so  it  will  go 
easy  with  you ;  it  will  be  better  for  you  to  confess;  the  door 
of  mercy  is  open  and  that  of  justice  closed;"  and  threaten- 
ing to  arrest  the  accused  and  expose  his  family  if  he  did  not 
confess;  mSicUe  v.  Bostick,  (1845)  4  Harr.  (Del.)  563,  saying 
to  one  suspected  of  crime,  "the  suspicion  is  general  against 
you,  and  you  had  as  well  tell  all  about  it,  the  prosecution  will 
be  no  greater,  I  don't  expect  to  do  anything  with  you ;  I  am 
going  to  send  you  home  to  your  mother;"  in  Green  v.  State, 
(1891)  88  Georgia,  516,  saying  to  the  accused,  "Edmund, if 
you  know  anything,  it  may  be  best  for  you  to  tell  it;"  or, 
"  Edmund,  if  you  know  anything,  go  and  tell  it,  and  it  may  bo 
best  for  you ; "  in  Rector  v.  Commonwealth,  (1882)  SO  Kentucky, 
468,  saying  to  the  prisoner  in  a  case  of  larceny,  "  it  will  go  better 
with  you  to  tell  where  the  money  is,  all  I  want  is  my  money, 
and  if  you  will  tell  me  where  it  is,  I  will  not  prosecute  yon 
hard;"  in  Biscoe  v.  State,  (1887)  67  Maryland,  6,  saying  to 
the  accused,  "  it  will  be  better  for  you  to  tell  the  truth  and 
have  no  moj'e  trouble  about  it;"  in  Commonwealth  v.  'Soii, 
(1883)  135  Mass.  269,  saying  to  the  accused,  "you  had  better 
own  up;  I  was  in  the  place  when  you  took  it;  we  have  got 
you  down  fine ;  this  is  not  the  first  you  have  taken,  we  have 
got  other  things  against  you  nearly  as  good  as  this;"  in  Comr 
monioealth  v.  Meyers,  (1894)  160  Mass.  530,  saying  to  the  ac- 
cused, "  you  had  better  tell  the  truth ; "  in  People  v.  Wolcott, 
(1883)  51  Michigan,  612,  saying  to  the  accused,  "it  will  be 
better  for  you  to  confess ; "  in  Territory  v.  Underwood,  (1888) 
8  Montana,  131,  saying  to  the  prisoner  that  it  would  be  better 
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to  tell  the  prosecuting  witness  all  about  it,  and  that  the  oflScer 
thought  the  prosecuting  witness  would  withdraw  the  prose- 
cution or  make  it  as  light  as  possible ;  in  State  v.  York,  (1868) 
37  N.  H.  175,  saying  to  one  under  arrest  immediately  before 
a  confession,  "if  you  are  guilty  you  had  better  own  it;"  in 
People  V.  Phillips,  (1870)  42  N.  T.  200,  saying  to  the  pris- 
oner, "  The  best  you  can  do  is  to  own  up ;  it  will  be  better 
for  you ;"  in  State  v.  Whitfield,  (1874)  70  N.  C.  356,  saying  to 
the  accused,  "  I  believe  you  are  guilty ;  if  you  are  you  had 
better  say  so ;  if  you  are  not  you  had  better  say  that ; "  in 
State  V.  Drakey  (1893)  113  N.  C.  624,  saying  to  the  prisoner, 
"if  you  are  guilty,  I  would  advise  you  to  make  an  honest 
confession;  it  might  be  easier  for  you.  It  is  plain  against 
you;"  in  Vaughan  v.  Commonwealth,  (1867)  17  Gratt.  576, 
saying  to  the  accused,  "you  had  as  well  tell  all  about  it." 

We  come,  then,  to  a  consideration  of  the  circumstances  sur- 
rounding, and  the  facts  established  to  exist,  in  reference  to 
the  confession,  in  order  to  determine  whether  it  was  shown  to 
have  been  voluntarily  made.  Before  analyzing  the  statement 
of  the  police  detective  as  to  what  took  place  between  himself 
and  the  accused  it  is  necessary  to  recall  the  exact  situation. 
The  crime  had  been  committed  on  the  high  seas.  Brown, 
immediately  after  the  homicide,  had  been  arrested  by  the 
crew  in  consequence  of  suspicion  aroused  against  him,  and  had 
been  by  them  placed  in  irons.  As  the  vessel  came  in  sight  of 
land,  and  was  approaching  Halifax,  the  suspicions  of  the  crew 
having  been  also  directed  to  Bram,  he  was  arrested  by  them 
and  placed  in  irons.  On  reaching  port,  these  two  suspected 
persons  were  delivered  to  the  custody  of  the  police  authorities 
of  Halifax  and  were  there  held  in  confinement  awaiting  the 
action  of  the  United  States  consul,  which  was  to  determine 
whether  the  suspicions  which  had  caused  the  arrest  justified 
the  sending  of  one  or  both  of  the  prisoners  into  the  United 
States  for  formal  charge  and  trial.  Before  this  examination 
had  taken  place  the  police  detective  caused  Bram  to  be  brought 
from  jail  to  his  private  office,  and  when  there  alone  with  the 
detective  hs  was  stripped  of  his  clothing,  and  either  whilst  the 
detective  was  in  the  act  of  so  stripping  him,  or  after  he  was 
VOL.  cLxvra— 86 
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denaded,  the  conversation  offered  as  a  confession  took  place. 
The  detective  repeats  what  he  said  to  the  prisoner,  whom  he 
had  thus  stripped,  as  follows : 

"When  Mr.  Bram  came  into  my  office  I  said  to  him: 
*Bram,  we  are  trying  to  unravel  this  horrible  mystery.'  I 
said  :  '  Your  position  is  rather  an  awkward  one.  I  have  had 
Brown  in  this  office,  and  he  made  a  statement  that  he  sa^v 
you  do  the  murder.'  He  said :  '  He  could  not  have  seen  me. 
Where  was  he?'  I  said:  'He  states  he  was  at  the  wheel.' 
*  Well,'  he  said,  *  he  could  not  see  me  from  there.' " 

The  fact,  then,  is,  that  the  language  of  the  accused,  which 
was  offered  in  evidence  as  a  confession,  was  made  use  of  by 
him  as  a  reply  to  the  statement  of  the  detective  that  Bram's 
co-suspect  had  charged  him  with  the  crime,  and,  although  the 
answer  was  in  the  form  of  a  denial,  it  was  doubtless  oflFered 
as  a  confession  because  of  an  implication  of  guilt  which  it  was 
conceived  the  words  of  the  denial  might  be  considered  to 
mean.  But  the  situation  of  the  accused,  and  the  nature  of  the 
communication  made  to  him  by  the  detective,  necessarily 
overthrows  any  possible  implication  that  his  reply  to  the  de- 
tective could  have  been  the  result  of  a  purely  voluntary  men- 
tal action ;  that  is  to  say,  when  all  the  surrounding  circum- 
stances are  considered  in  their  true  relations,  not  only  is  the 
claim  that  the  statement  was  voluntary  overthrown,  but  the 
impression  is  irresistibly  produced  that  it  must  necessarily  have 
been  the  result  of  either  hope  or  fear,  or  both,  operating  on 
the  mind. 

It  cannot  be  doubted  that,  placed  in  the  position  in  which 
the  accused  was  when  the  statement  was  made  to  him  that 
the  other  suspected  person  had  charged  him  with  crime,  the 
result  was  to  produce  upon  his  mind  the  fear  that  if  he  re- 
mained silent  it  would  be  considered  an  admission  of  guilt, 
and  therefore  render  certain  his  being  committed  for  trial  as 
the  guilty  person,  and  it  cannot  be  conceived  that  the  converse 
impression  would  not  also  have  naturally  arisen,  that  by  deny- 
ing there  was  hope  of  removing  the  suspicion  from  himself. 
If  this  must  have  been  the  state  of  mind  of  one  situated  as 
was  the  prisoner  when  the  confession  was  made,  how  in  reason 
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can  it  be  said  that  the  answer  which  he  gave  and  which  was 
required  by  the  situation  was  wholly  voluntary  and  in  no 
manner  influenced  by  the  force  of  hope  or  fear?  To  so  con- 
clude would  be  to  deny  the  necessary  relation  of  cause  and 
effect.  Indeed,  the  implication  of  guilt  resulting  from  silence 
has  been  considered  by  some  state  courts  of  last  resort,  in 
decided  cases,  to  which  we  have  already  made  reference,  as  so 
cogent  that  they  have  held  that  where  a  person  is  accused  of 
guilt,  under  circumstances  which  call  upon  him  to  make 
denial,  the  fact  of  his  silence  is  competent  evidence  as  tending 
to  establish  guilt.  Whilst  it  must  not  be  considered  that  by 
referring  to  these  authorities  we  approve  them,  it  is  yet  mani- 
fest that  if  learned  judges  have  deduced  the  conclusion  that 
silence  is  so  weighty  as  to  create  an  inference  of  guilt,  it  can- 
not, with  justice,  be  said  that  the  mind  of  one  who  is  held  in 
custody  under  suspicion  of  having  committed  a  crime,  would 
not  be  impelled  to  say  something,  when  informed  by  one  in 
authority  that  a  co-suspect  had  declared  that  he  had  seen  the 
pei'son  to  whom  the  officer  was  addressing  himself,  commit 
the  offence,  when  otherwise  he  might  have  remained  silent 
but  for  fear  of  the  consequences  which  might  ensue;  that  is 
to  say,  he  would  be  impelled  to  speak  either  for  fear  that  his 
failure  to  make  answer  would  be  considered  against  him,  or 
of  hope  that  if  he  did  reply  he  would  be  benefited  thereb3^ 
And  these  self-evident  deductions  are  greatly  strengthened  by 
considering  the  place  where  the  statements  were  made  and 
the  conduct  of  the  detective  towards  the  accused.  Bram  had 
been  brought  from  confinement  to  the  oflBce  of  the  detective, 
and  there,  when  alone  with  him,  in  a  foreign  land,  while  he 
was  in  the  act  of  being  stripped  or  had  been  stripped  of  his 
clothing,  was  interrogated  by  the  officer,  who  was  thus,  while 
putting  the  questions  and  receiving  answers  thereto,  exercising 
complete  authority  and  control  over  the  person  he  was  inter- 
rogating. Although  these  facts  may  not,  when  isolated  each 
from  the  other,  be  sufficient  to  warrant  the  inference  that  an 
influence  compelling  a  statement  had  been  exerted,  yet  when 
taken  as  a  whole,  in  conjunction  with  the  nature  of  the  com- 
munication made,  they  give  room  to  the  strongest  inference 


Digitized  by 


Google 


564  OCTOBER  TERM,  1897. 

Opinion  of  the  Court. 

that  the  statements  of  Bram  were  not  made  by  one  who  in 
law  could  be  considered  a  free  agent.  To  communicate  to  a 
person  suspected  of  the  commission  of  crime  the  fact  that  his 
co-suspect  has  stated  that  he  has  seen  him  commit  the  offence, 
to  make  this  statement  to  him  under  circumstances  which  call 
imperatively  for  an  admission  or  denial  and  to  accompany 
the  communication  with  conduct  which  necessarily  perturbs  the 
mind  and  engenders  confusion  of  thought,  and  then  to  use  the 
denial  made  by  the  person  so  situated  as  a  confession,  because 
of  the  form  in  which  the  denial  is  made,  is  not  only  to  com- 
pel the  reply  but  to  produce  the  confusion  of  words  supposed 
to  be  found  in  it,  and  then  use  statements  thus  brought  into 
being  for  the  conviction  of  the  accused.  A  plainer  violation 
as  well  of  the  letter  as  of  the  spirit  and  purpose  of  the  con- 
stitutional immunity  could  scarcely  be  conceived  of. 

Moreover,  aside  from  the  natural  result  arising  from  the 
situation  of  the  accused  and  the  communication  made  to  him 
by  the  detective,  the  conversation  conveyed  an  express  in- 
timation rendering  the  confession  involuntary  within  the  rale 
laid  down  by  the  authorities.  What  further  was  said  by  the 
detective  ?  "  Now,  look  here,  Bram,  I  am  satisfied  that  you 
killed  the  captain  from  all  I  have  heard  from  Mr.  Brown. 
But,"  I  said,  "  some  of  us  here  think  you  (Jould  not  have  done 
all  that  crime  alone.  If  you  had  an  accomplice,  you  should  say 
so,  and  not  have  the  blame  of  this  horrible  crime  on  your  own 
shoulders."  But  how  could  the  weight  of  the  whole  crime 
be  removed  from  the  shoulders  of  the  prisoner  as  a  conse- 
quence of  his  speaking,  unless  benefit  as  to  the  crime  and  its 
punishment  was  to  arise  from  his  speaking?  Conceding  that, 
closely  analyzed,  the  hope  of  benefit  which  the  conversation 
suggested  was  that  of  the  removal  from  the  conscience  of  the 
prisoner  of  the  merely  moral  weight  resulting  from  conceal- 
ment, and  therefore  would  not  be  an  inducement,  we  are  to 
consider  the  import  of  the  conversation,  not  from  a  mere 
abstract  point  of  view,  but  by  the  light  of  the  impression  that 
it  was  calculated  to  produce  on  the  mind  of  the  accused,  situ- 
ated as  he  was  at  the  time  the  conversation  took  place.  Thus 
viewed,  the  weight  to  be  removed  by  speaking  naturally  im- 
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ported  a  suggestion  of  some  benefit  as  to  the  crime  and  its 
punishment  as  arising  from  making  a  statement. 

This  is  greatly  fortified  by  a  consideration  of  the  words 
which  preceded  this  language  —  that  is,  that  Brown  had  de- 
clared he  had  witnessed  the  homicide,  and  that  the  detective 
had  said  he  believed  the  prisoner  was  guilty  and  had  an 
accomplice.  It,  in  substance,  therefore,  called  upon  the  pris- 
oner to  disclose  his  accomplice,  and  might  well  have  been 
understood  as  holding  out  an  encouragement  that  by  so  doing 
he  might  at  least  obtain  a  mitigation  of  the  punishment  for 
the  crime  which  otherwise  would  assuredly  follow.  As  said 
in  the  passage  from  Russell  on  Crimes  already  quoted,  "  the 
law  cannot  measure  the  force  of  the  influence  used  or  decide 
upon  its  eflfect  upon  the  mind  of  the  prisoner,  and,  therefore, 
excludes  the  declaration  if  any  degree  of  influence  has  been 
exerted."  In  the  case  before  us  we  find  that  an  influence  was 
exerted,  and  as  any  doubt  as  to  whether  the  confession  was 
voluntary  must  be  determined  in  favor  of  the  accused,  we 
cannot  escape  the  conclusion  that  error  was  committed  by  the 
trial  court  in  admitting  the  confession  under  the  circumstances 
disclosed  by  the  record. 

Our  conclusion  that  the  confession  was  wrongfully  admitted 
renders  it  unnecessary  to  pass  on  the  serious  question  arising 
from  the  ruling  of  the  trial  court  by  which  in  cross-examina- 
tion the  accused  was  denied  the  right  to  ask  the  detective  as 
to  an  article  of  personal  property  taken  from  the  prisoner  at 
the  time  the  alleged  confession  was  had.  In  other  words,  that 
the  accused  could  not  bring  out  by  way  of  cross-examination 
everything  which  took  place  at  the  time  of  the  alleged  confes- 
sion, but  was  compelled,  in  order  to  do  so,  to  make  the  detec- 
tive his  own  witness,  and  therefore  be  placed  in  the  position 
where  he  could  not  impeach  him.  We  are  also,  as  the  result 
of  our  conclusion  on  the  subject  of  the  confession,  relieved 
from  examining  the  many  other  assignments  of  error,  except 
in  so  far  as  they  present  questions  which  are  likely  to  arise  on 
the  new  trial. 

We  will  now  briefly  consider  the  alleged  errors  of  this 
character. 
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By  plea  and  supplemental  plea  in  abatement,  and  by  motion 
to  quash,  defendant,  preliminary  to  the  trial,  attacked  the 
sufficiency  of  the  indictment,  because  one  of  the  grand  jurors 
was  permitted  to  affirm  and  the  indictment  failed  to  state  that 
such  juror  was  "  conscientiously  scrupulous  "  of  being  sworn, 
and  because  the  indictment  recited  that  it  was  presented  upon 
the  "  oath  "  of  the  jurors,  when,  in  fact,  it  was  presented  upon 
the  oath  and  affirmation  of  the  jurors.  At  the  hearing  of  the 
pleas  in  abatement,  it  appeared  that  when  the  grand  jurors 
were  empanelled  one  of  them,  upon  being  called  to  be  sworn, 
stated  that  he  affirmed,  and  declined  to  take  an  oath,  and  after 
his  fellows  had  been  regularly  sworn  he  was  formally  affirmed 
to  the  same  duties  specified  in  the  oath  administered  to  the 
others.  It  is  also  stated  in  the  record,  following  the  recital 
of  the  issuance  of  venires  for  grand  and  petit  jurors,  that— 

"  In  obedience  to  the  said  order  of  court,  and  to  the  venires 
issued  thereunder,  the  following-named  grand  jurors  attended 
on  the  fifteenth  day  of  October,  a.d.  1896.  On  that  day  the 
said  grand  jurors  were  duly  empanelled  as  the  grand  jury 
for  the  October  term  of  this  court,  a.d.  1896.  All  of  said 
grand  jurors,  being  empanelled  aforesaid,  were  duly  sworn, 
except  grand  juror  William  Merrill,  Junior,  of  West  New- 
bury, who  duly  affirmed,  twenty-one  grand  jurors  being  in 
attendance." 

In  section  1  of  the  Revised  Statutes  of  the  United  States  it 
is  provided,  among  other  things,  that,  in  determining  the  mean- 
ing of  the  Revised  Statutes,  "  a  requirement  of  an  '  oath '  shall 
be  deemed  complied  with  by  making  affirmation  in  judicial 
form."     Section  800  also  provides  that  — 

"Jurors  to  serve  in  the  courts  of  the  United  States,  in  each 
State  respectively,  shall  have  the  same  qualifications,  subject 
to  the  provisions  hereinafter  contained,  and  be  entitled  to  the 
same  exemptions,  as  jurors  of  the  highest  court  of  law  in  such 
State  may  have  and  be  entitled  to  at  the  time  when  such 
jurors  for  service  in  the  courts  of  the  United  States  are  sum- 
moned ;  and  they  shall  be  designated  by  ballot,  lot,  or  other- 
wise, according  to  the  mode  of  forming  such  juries  then 
practised  in  such  state  courts,  so  far  as  such  may  be  practicar 
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ble  by  the  courts  of  the  United  States  or  the  oflBcers  thereof. 
And  for  this  purpose  the  said  courts  may,  by  rule  or  order, 
conform  the  designation  and  empanelling  of  juries,  in  sub- 
stance, to  the  laws  and  usages  relating  to  jurors  in  the  state 
courts,  from  time  to  time  in  force  in  such  State.  This  section 
shall  not  apply  to  juries  to  serve  in  the  courts  of  the  United 
States  in  Pennsylvania." 

The  Public  Statutes  of  Massachusetts,  1882,  chap.  213,  sec- 
tion 6,  provide  as  follows  : 

"  Section  6.  When  a  person  returned  as  grand  juror  is  con- 
scientiously scrupulous  of  taking  the  oath  before  prescribed, 
he  shall  be  allowed  to  make  aflSrmation,  substituting  the  word 
'affirm'  instead  of  the  word  *  swear,'  and  also  the  words  'this 
you  do  under  the  pains  and  penalties  of  perjury '  instead  of 
the  words  '  so  help  you  God.' " 

And  section  3  of  chapter  3  of  the  same  statutes  provides  as 
follows  (p.  58) : 

"  In  the  construction  of  statutes  the  following  rules  shall  be 
observed,  unless  such  construction  would  be  inconsistent  with 
the  manifest  intent  of  the  general  court  or  repugnant  to  the 
context  of  the  same  statute,  that  is  to  say,  .  .  .  Four- 
teenth. The  word  '  oath '  shall  include  *  affirmation  '  in  cases 
where,  by  law,  an  affirmation  may  be  substituted  for  an 
oath." 

The  objection  that  the  indictment  recited  that  it  was  pre- 
sented "  upon  the  oath  "  of  the  jurors,  when  the  fact  was  that 
it  was  presented  upon  the  "  oath  and  affirmation  "  of  the  jurors, 
is  without  merit.  Waiving  a  consideration  of  the  question 
whether,  under  the  provisions  of  the  statutes  to  which  refer- 
ence has  been  made,  the  word  "  oath  "  might  not  properly  be 
construed  as  meaning  either  "oath  "  or  "affirmation,"  the  reci- 
tal alluded  to  was  purely  formal,  and  if  defective  was  open  to 
amendment.  The  record  disclosing  the  fact  that  all  of  the 
grand  jurors  were  duly  sworn  except  grand  juror  William 
Merrill,  Junior,  who  was  "  duly  affirmed,"  the  defendant  could 
not  have  been  prejudiced  by  the  form  of  the  statement  made  in 
the  indictment,  and  the  defect,  if  any,  was  rendered  harmless 
by  the  curative  provisions  of  section  1025,  Kevised  Statutes. 
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The  further  objection  that  neither  in  the  indictment  nor  in 
the  proof  at  the  hearing  of  the  pleas  in  abatement  was  it 
affirmatively  stated  or  shown  that  grand  juror  Merrill,  before 
being  permitted  to  affirm,  was  proven  to  have  possessed  con- 
scientious scruples  against  taking  an  oath,  is  practically  con- 
cluded by  the  disposition  made  of  the  objection  just  passed 
upon,  and  is  rendered  nugatory  by  the  terms  of  §  1025,  Re- 
vised Statutes.  Further,  the  mode  of  ascertaining  the  exist- 
ence or  non-existence  of  such  conscientious  scruples  was  com- 
mitted to  the  discretion  of  the  officer  who  affirmed  the  juror, 
and  such  affirmation  conclusively  established  that  the  officer 
had  properly  exercised  his  discretion.  Commonwealth  \. 
Fisher^  7  Gray,  492 ;  State  v.  Adams,  78  Maine,  486. 

The  remaining  assignments  which  we  deem  it  proper  to 
notice  relate  to  the  overruling  of  objections  interposed  to 
questions  propounded  to  certain  witnesses  in  the  character  of 
experts.  Some  of  these  objections  were  made  to  hypothetical 
questions  asked  a  number  of  sailors,  reciting  the  condition  of 
things  assumed  to  have  been  established  by  the  evidence  as 
existing  about  the  time  of  the  killing,  viz.,  the  speed  of  the 
Herbert  Fuller,  the  condition  of  her  sails,  direction  of  wind, 
etc.,  an  inquiry  as  to  the  effect  it  would  have  on  the  vessel 
if  the  wheelman  had  taken  his  hands  off  the  wheel,  and  what 
effect  would  be  produced  by  lashing  the  wheel  under  similar 
conditions.  These  questions  were  evidently  intended  to  sup- 
plement the  testimony  of  Brown,  who  swore  that  he  stood 
with  both  hands  on  the  wheel  during  the  time  between  twelve 
and  two  o'clock,  and,  consequently,  when  the  murders  were 
committed.  The  questions  were  competent,  as  the  testiipony 
sought  to  be  elicited  was  relevant  to  the  issue.  Aside  from 
the  testimony  of  Brown  the  evidence  against  Bram  was  purely 
circumstantial,  and  it  was  clearly  proper  for  the  Government  to 
endeavor  to  establish,  as  a  circumstance  in  the  case,  the  fact  that 
another  person  who  was  present  in  the  vicinity  at  the  time  of 
the  killing,  could  not  have  committed  the  crime.  The  testi- 
mony sought  to  be  adduced  had  this  tendency,  and  the  fact 
that  it  might  operate  indirectly  to  fortify  the  credit  of  such  per- 
son as  a  witness  in  the  cause  could  not  affect  its  admissibility. 
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An  objection  to  a  question  asked  of  a  medical  witness, 
whether,  in  his  opinion,  a  man  standing  at  the  hip  of  a  re- 
cumbent person  and  striking  blows  on  that  person's  head  and 
forehead  with  an  axe  would  necessarily  be  spattered  with,  or 
covered  with,  some  of  the  blood,  was  also  properly  overruled. 
We  think  the  assumed  facts  recited  in  the  question  were  war- 
ranted by  the  proof  in  the  case,  and  that  the  evidence  sought 
to  be  elicited  from  the  witness  was  of  a  character  justifying 
an  expression  of  opinion  by  the  witness,  the  jury  after  all 
being  at  liberty  to  give  to  the  evidence  such  weight  as  in  their 
judgment  it  was  entitled  to.     Hopt  v.  TJtah^  120  U.  S.  430. 

The  judgment  is  reversed  and  the  caicse  remanded  with  direc- 
tions to  set  aside  the  verdict  and  to  order  a  new  trial. 

Mb.  Justice  Bbbwsb,  with  whom  concurred  Mb.  Chief 
Justice  Fullbb,  and  Mb.  Justice  Bbown,  dissenting. 

I  dissent  from  the  opinion  and  judgment  in  this  case  — 
First,  because  I  think  the  testimony  was  not  open  to  objec- 
tion. "A  confession,  if  freely  and  voluntarily  made,  is  evi- 
dence of  the  most  satisfactory  character."  Hopt  v.  Utahy  110 
U.  S.  574,  584 ;  reaffirmed  in  Sparf  v.  United  States,  156  U.  S. 
51,  55.  The  fact  that  the  defendant  was  in  custody  and  in 
irons  does  not  destroy  the  competency  of  a  confession.  "  Con- 
finement or  imprisonment  is  not  in  itself  sufficient  to  justify 
the  exclusion  of  a  confession,  if  it  appears  to  have  been  vol- 
untary, and  was  not  obtained  by  putting  the  prisoner  in  fear, 
or  by  promises."  Sparf  v.  United  States,  supra ;  see  also 
Wilson  V.  United  States,  162  U.  S.  613,  623. 

The  witness  Power,  when  called,  testified  positively  that  no 
threats  were  made  nor  any  inducements  held  out  to  Bram, 
and  this  general  declaration  he  affirmed  and  reaffirmed  in 
response  to  inquiries  made  by  the  court  and  the  defendant's 
counsel.  The  court,  therefore,  properly  overruled  the  objec- 
tion at  that  time  made  to  his  testifying  to  the  statements  of 
defendant.  It  is  not  suggested  that  there  was  error  in  this 
ruling,  and  the  fact  that  inducements  were  held  out  is  deduced 
only  from  the  testimony  subsequently  given  by  Power  of  the 
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conversation  between  him  and  Bram.  The  first  part  of  that 
conversation  is  as  follows :  ''  When  Mr.  Brara  came  into  my 
office,  I  said  to  him :  '  Bram,  we  are  trying  to  unravel  this 
horrible  mystery.'  I  said :  '  Your  position  is  rather  an  awk- 
ward one.  I  have  had  Brown  in  this  office,  and  he  made 
a  statement  that  he  saw  you  do  the  murder.'  He  said:  *He 
could  not  have  seen  me;  where  was  he?'  I  said:  'Hestat^ 
he  was  at  the  wheel.'  *  Well,'  he  said,  'he  could  not  see  me 
from  there.' "  In  this  there  is  nothing  which  by  any  possibility 
can  be  tortured  into  a  suggestion  of  threat  or  a  temptation  of 
hope.  Power  simply  stated  the  obvious  fact  that  they  were 
trying  to  unravel  a  horrible  mystery,  and  the  further  fact 
that  Brown  had  charged  the  defendant  with  the  crime,  and 
the  replies  of  Bram  were  given  as  freely  and  voluntarily  as  it 
is  possible  to  conceive. 

It  is  strange  to  hear  it  even  intimated  that  Bram  up  to  this 
time  was  impelled  by  fear  or  allured  by  hope  caused  in  the 
slightest  degree  by  these  statements  of  Power. 

The  balance  of  the  conversation  is  as  follows:  "I  said, 
'Now,  look  here,  Bram,  I  am  satisfied  that  you  killed  the 
captain  from  all  I  have  heard  from  Mr.  Brown.  But,'  I  said, 
'some  of  us  here  think  you  could  not  have  done  all  that 
crime  alone.  If  you  had  an  accomplice,  you  should  say  so, 
and  not  have  the  blame  of  this  horrible  crime  on  your  own 
shoulders.'  He  said:  'Well,  I  think,  and  many  others  on 
board  the  ship  think,  that  Brown  is  the  murderer;  but  I  don't 
know  anything  about  it.'  He  was  rather  short  in  his  replies." 
And  here,  it  is  argued,  was  a  suggestion  of  a  benefit— the 
holding  out  of  a  hope  that  a  full  disclosure  might  somehow 
inure  to  his  advantage.  To  support  this  contention  involves 
a  refinement  of  analysis  which,  while  it  may  show  marvellous 
metaphysical  ability,  is  of  little  weight  in  practical  affairs. 
But  even  if  it  did  carry  any  such  improper  suggestion  it  was 
made  at  nearly  the  close  of  the  conversation,  and  that  this 
suggestion  then  made  had  a  retroactive  effect  and  transformed 
the  previous  voluntary  statements  of  Bram  into  statements 
made  under  the  influence  of  fear  or  hope,  is  a  psychological 
process  which  I  am  unable  to  comprehend.    The  only  reply 
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which  Bram  made  to  the  question  containing  this  supposed 
improper  suggestion  was  this:  "Well,  I  think,  and  many 
others  on  board  the  ship  think,  that  Brown  is  the  murderer ; 
but  I  don't  know  anything  about  it."  Can  it  for  a  moment 
be  thought  that  such  a  reply  was  so  significant  that,  permitting 
it  to  go  to  the  jury,  compels  the  putting  at  naught  this  pro- 
tracted trial,  and  overthrowing  the  deliberate  verdict  of  the 
twelve  men  who  heard  the  evidence  and  condemned  the 
defendant?  "With  all  respect  to  my  brethren  who  are  of  a 
different  opinion,  I  can  but  think  that  such  a  contention  is 
wholly  unsound,  and  that  in  all  this  conversation  with  Brara 
there  was  nothing  of  sufficient  importance  tg  justify  the 
reversal  of  the  judgment. 

Again,  there  is  a  lack  of  any  proper  objection  or  excep- 
tion, and  if  there  is  any  one  thing  which  may  be  considered  as 
settled  in  all  appellate  courts  it  is  that  an  error  in  the  admis- 
sion of  testimony  will  not  be  considered  unless  there  was  a 
specific  objection  and  exception  at  the  trial.  "  To  authorize 
any  objection  to  the  admission  or  exclusion  of  evidence,  or  to 
the  giving  or  refusal  of  any  instructions  to  the  jury,  to  be 
heard  in  this  court,  the  record  must  disclose  not  merely  the 
fact  that  the  objection  was  taken  in  the  court  below,  but  that 
the  parties  excepted  at  the  time  to  the  action  of  the  court 
thereon."  Hutchina  v.  King^  1  Wall.  53,  60 ;  United  States 
V.  McMasters^  4  Wall.  680,  682.  "  Our  power  is  confined  to 
exceptions  actually  taken  at  the  trial."  Railway  Company  v. 
Heck^  102  U.  S.  120.  See  also  Moore  v.  Bank  of  Metropolis^ 
13  Pet.  302;  Camden  v.  Doremus,  3  How.  515;  Zeller'^s 
Lessee  v.  Eckert^  4  How.  2S9,  297;  Phelps  v.  Mayer^  15  How. 
160;  Dredge  v.  Forsyth^  2  Black,  563;  Young  v.  Martin^ 
8  Wall.  354;  Belk  v.  Meagher,  104  U.  S.  279;  Hasina  v. 
Maas,  122  U.  S.  24;  White  v.  Barler,  123  U.  S.  392,  419; 
Stewart  v.  Wyoming  Cattle  Ranche  Co,,  128  U.  S.  383; 
Anthony  v.  Louisville  (&  Nashville  Railroad,  132  U.  S.  172; 
Block  V.  Darling,  140  U.  S.  234;  Bogk  v.  Gassert,  149 
U.  S.  17. 

It  is  true  these  were  civil  cases.  For  it  is  only  in  the  later 
history  of  this  court  that  we  have  had  jurisdiction  of  writs  of 
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error  in  criminal  cases,  but  the  law  is  equally  applicable  to 
the  latter.  '^  It  is  the  duty  of  counsel  seasonably  to  call  the 
attention  of  the  court  to  any  error  in  empanelling  the  jury,  in 
admitting  testimony,  or  in  any  other  proceeding  during  the 
trial,  by  which  his  rights  are  prejudiced,  and  in  case  of  an 
adverse  ruling  to  note  an  exception."  Alexander  v.  United 
States,  138  U.  S.  353,  355.  "  The  general  rule  undoubtedly  is 
that  an  objection  should  be  so  framed  as  to  indicate  the  pre- 
cise point  upon  which  the  court  is  asked  to  rule."  Sparf  v. 
United  States,  156  U.  S.  51,  56;  Holder  v.  United  States,  150 
U.  S.  91;  Tucker  v.  United  States,  151  U.  S.  164. 

It  is  true  Xhe  defendant  objected  to  the  admission  of  the 
conversation  before  it  was  given,  but  upon  the  state  of  facts 
as  then  presented  unquestionably  the  trial  court  ruled  properly 
in  permitting  the  witness  to  testify,  for  he  positively  declared 
that  there  was  neither  threat  nor  promise,  intimidation  or 
inducement.  If  it  be  true,  as  the  court  now  holds,  that  in  the 
progress  of  his  testimony  it  was  developed  that  he  did  make 
a  statement  which  carried  an  inducement  —  a  suggestion 
of  hope  —  it  was  then  the  duty  of  the  defendant  to  call 
the  attention  of  the  court  to  the  matter,  either  by  objecting 
to  any  further  disclosures  of  the  conversation,  or  else  by  a 
motion  to  strike  out.  Nothing  of  the  kind  took  place.  De- 
fendant was  apparently  content  to  let  all  of  the  subsequent 
conversation  come  in.  Can  it  be  held  that  the  court  erred  in 
not  of  its  own  motion  stopping  the  witness,  or  striking  out  the 
testimony,  or  instructing  the  jury  to  disregard  it,  when  de- 
fendant asked  nothing  of  the  kind  ?  Surely  by  this  decision 
we  practically  overrule  the  long  line  of  authorities  heretofore 
cited  affirming  the  necessity  of  calling  the  attention  of  the 
trial  court  to  the  specific  matter,  obtaining  its  ruling  thereon 
and  saving  an  exception  thereto  before  there  is  any  jurisdic- 
tion in  this  court  to  review.  Nor  is  this  a  mere  technical 
and  arbitrary  rule  which  may  be  dispensed  with  whenever  the 
exigencies  of  any  case  seem  to  demand,  and  in  no  other  way  a 
ground  for  reversal  can  be  discovered.  It  may  be,  and,  un- 
doubtedly, often  is  the  case,  that  though  incompetent  testimony 
be  given  the  defendant  prefers  that  it  shall  remain  in  order, 
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for  certain  purposes,  to  take  advantage  of  it  in  the  argument 
before  the  jury.  Can  it  be  possible  that  he  may  obtain  this 
advantage,  and,  having  obtained  and  used  it,  insist  that, 
because  of  such  incompetent  testimony,  he  is  entitled  to  a 
reversal  of  the  judgment  against  him?  Wilaon  v.  United 
States,  162  U.  S.  613,  624.  Who  shall  say  that  this  defendant, 
though  at  first  objecting  to  any  testimony  respecting  his 
statements,  yet,  after  hearing  what  the  witness  said,  did  not 
prefer  that  such  testimony  remain,  as  it  disclosed  that,  at  the 
very  first  moment  he  was  informed  that  Brown  charged  him 
with  the  crime,  he  protested  that  Brown  was  not  in  a  posi- 
tion where  he  could  see  who  did  the  killing?  Indeed,  for 
anything  in  this  record  to  the  contrary,  he,  when  a  witness  in 
his  own  behalf,  may  have  given  the  same  version  of  the  con- 
versation, and  admitted  that  his  statements  were  voluntarily 
made.  Who  shall  say  that  he  did  not  wish  to  argue  before 
the  jury  that  the  claim  made  of  Brown's  inability  to  see  what 
took  place  was  not  an  excuse  suggested  only  by  the  exigencies 
of  the  trial,  but  was  presented  at  the  very  first  moment  of  the 
charge ;  and  if  he  was  willing  to  let  the  testimony  remain  and 
have  all  the  advantage  which  he  could  take  of  it  in  argument 
before  the  jury,  can  it  be  that  he  can  now  come  to  this  court 
and  say  "  true  I  did  not  object  to  this  specific  testimony,  nor 
ask  to  have  it  stricken  out,  but  it  was  incompetent,"  and 
obtain  a  reversal  on  the  ground  of  its  admission  ? 

I  dissent,  therefore,  first,  because  I  think  the  testimony  was 
properly  received;  and,  secondly,  because  no  motion  was 
made  to  strike  it  out  and  no  exception  taken  to  its  admission. 


ADAMS  V.  HENDERSON. 

APPEAL  FBOM  THE  SUPREME  COURT  OF  THE  TERRITORY  OF  UTAH. 

No.  70.    Argned  and  submitted  Noyember  1, 1897.  —Decided  December  6, 1897. 

A.  &  S.  owned  a  tract  of  land  in  a  township  numbered  5  which  was  within 
the  Umits  of  the  Union  Pacific  Railroad  grants  and  was  acquired  from 
that  company  after  the  execution  of  its  mortgages,  its  deed  reserving  to 
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the  company  the  ezclnslve  right  to  prospect  for  coal  and  other  minerals 
on  the  lands.  A.  &  S.  contracted  to  sell  this  tract  to  B.  &  H.,  represent- 
ing that  they  had  a  good  and  indefeasible  estate  in  fee  simple  in  it,  and 
agreeing  to  furnish  an  abstract  of  title.  R.  &  H.  agreed  to  buy  the  trad 
for  a  sum  named,  to  be  paid  partly  in  cash  and  partly  by  notes  secured 
by  mortgage  on  the  property.  The  deed,  mortgage,  notes  and  money 
payments  were  accordingly  made  and  exchanged  in  supposed  compliance 
with  the  agreement,  but  no  abstract  of  title  was  furnished.  In  the  deed 
and  mortgage  the  land  was  by  mistake  of  the  scrivener  described  as 
township  No.  6  instead  of  township  No.  5.  A.  &  S.  had  no  interest  in  or 
title  to  land  in  township  No.  6.  No  patent  was  ever  issued  by  the  Gov- 
ernment for  land  in  township  No.  6.  R.  &  H.,  on  learning  the  facts, 
demanded  the  return  of  the  money  paid,  and  of  the  notes,  claiming  to 
rescind  the  contract  of  sale.  A.  &  S.  tendered  a  deed  of  the  land  in 
township  No.  5.  Subsequent  to  the  tender,  the  Union  Pacific  Company 
released  the  land  from  claim  under  the  coal  reservation,  but  not  as  to 
other  minerals.  HMy  that  R.  &  H.  were  not  bound  to  accept  the  deed 
tendered,  and  were  entitled  to  have  the  contract  rescinded,  and  to  receive 
back  the  money  paid  by  them. 

The  case  is  stated  in  the  opinion. 

Mr.  J.  M.  Wilson  for  appellants.  Mr.  John  F.  Dillany  Mr. 
E.  EUery  Anderson  and  Mr.  P.  L.  WiUiams  filed  a  brief  for 
same. 

Mr.  Charles  C.  Richards  and  Mr,  James  H.  MaomiUan, 
for  appellees,  submitted  on  their  brief. 

Me.  Justice  Haelan  delivered  the  opinion  of  the  court 

By  a  final  decree  of  the  District  Court  of  the  Fourth  Judi- 
cial District  of  the  Territory  of  Utah  a  contract  for  the  sale 
of  certain  land,  made  March  27,  1890,  between  L.  B.  Adams 
and  W.  N.  Shilling  on  one  side,  and  Edward  A.  Reed  and 
H.  H.  Henderson  on  the  other  side,  and  three  promissory 
notes  given  by  the  purchasers,  together  with  a  mortgage  exe- 
cuted by  them  to  secure  the  payment  of  such  notes,  were 
adjudged  to  be  null  and  void. 

It  was  also  adjudged  that  Henderson  and  Burgitt — the 
latter  having  become  guardian  of  the  person  and  estate  of 
Reed  who  was  incapable  of  conducting  his  own  affairs  —  re- 
cover of  Adams  and  Shilling  the  amount  paid  by  Henderson 
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and  Eeed  on  the  agreed  price  of  the  land  purchased  by  them 
from  Adams  and  Shilling. 

The  decree  was  affirmed  by  the  Supreme  Court  of  the  Ter- 
ritory, and  the  case  is  here  for  review  upon  the  appeal  of 
Adams  and  Shilling. 

The  material  facts  out  of  which  the  case  arises,  and  which 
are  embodied  in  a  report  of  a  special  master  in  chancery,  are 
as  follows  : 

In  March,  1890,  Shilling  and  Adams,  in  response  to  an  in- 
quiry made  by  Reed  and  Henderson,  stated  that  they  owned 
and  had  a  good,  indefeasible  title  in  fee  simple  to  440  acres  of 
land  lying  a  few  miles  west  of  Ogden  City,  Weber  County, 
Utah  Territory. 

The  lands  referred  to  —  as  was  understood  by  all  parties  at 
the  time  —  were  the  east  half  of  section  nine,  township  ^w 
north  of  range  two  west  of  the  Salt  Lake  meridian ;  the  south 
half  of  the  southwest  quarter  of  said  section;  and  the  north- 
east quarter  of  the  southwest  quarter  of  that  section. 

Reed  and  Henderson  had  not  at  that  time  seen  the  land,  and 
had  no  knowledge  as  to  the  title.  But  Shilling  and  Adams 
promised  that  they  would  furnish  an  abstract  of  title.  Reed 
and  Henderson,  relying  and  acting  upon  the  representation 
of  Adams  and  Shilling  that  they  had  a  good  and  indefeasi- 
ble estate  in  fee  simple  to  the  lands  inquired  about,  with- 
out investigating  the  title,  purchased  an  undivided  two  thirds 
interest  in  the  440  acres  for  the  sum  of  $7333.32,  of  which 
one  third  was  to  be  paid  and  was  paid  in  cash,  and  time  was 
given  for  the  payment  of  the  balance  with  interest.  They 
would  not  have  made  the  purchase  if  they  had  not  believed 
the  above  representation  as  to  title  to  be  true. 

On  the  27th  of  March,  1890,  Reed  and  Henderson  received 
from  Adams  and  Shilling  a  deed  of  general  warranty  for  the 
following  land :  An  undivided  two  thirds  of  the  east  half  of 
section  nine,  township  six  north  of  range  two  west  of  the  Salt 
Lake  meridian,  of  the  south  half  of  the  southwest  quarter  of 
that  section,  and  of  the  northeast  quarter  of  the  southwest 
quarter  of  the  same  section,  in  Weber  County,  Utah. 

The  land  contracted  for,  it  will  be  observed,  was  in  town- 
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ship  five^  while  the  land  actually  conveyed  was  in  township 
six.  But  the  grantors  intended  by  the  above  deed  to  cod- 
vey  an  undivided  two  thirds  of  the  land  in  township  five,  and 
the  grantees  supposed  that  the  estate  embraced  by  the  con- 
veyance was  that  which  they  intended  to  purchase.  But  by 
mistake  of  the  scrivener,  the  premises  conveyed  were  described 
as  lying  in  township  six. 

At  the  time  the  above  deed  was  received  the  grantees,  in 
addition  to  the  cash  payment  of  one  third  of  the  purchase 
price,  executed  two  promissory  notes  payable  to  the  grantors 
for  the  sum  of  $2444.45,  each  bearing  eight  per  cent  interest, 
payable  one  year  and  six  months  from  March  26,  1890,  and 
secured  by  a  mortgage  on  the  premises.  But  in  that  mortgage, 
by  the  mistake  of  the  scrivener  who  prepared  it,  the  land  was 
described  as  lying  in  township  six.  The  mortgage  was  duly 
signed,  witnessed  and  acknowledged,  Reed  and  Henderson,  at 
the  time,  fully  believing  and  acting  upon  the  representation 
of  the  grantors  as  to  title,  and  paying  to  the  grantors  the 
interest  on  said  notes  down  to  and  including  September  26, 
1890,  which  amounted  to  $180.  They  also  signed  a  promis- 
sory note  of  June  26,  1891,  payable  to  the  Utah  National 
Bank  of  Ogden,  Utah,  for  the  sum  of  $391.10,  as  the  interest 
on  the  above  notes,  which  were  held  by  the  bank.  The  note 
last  named  was  brought  into  court,  and  when  the  final  decree 
was  rendered  it  was  still  in  court  for  the  defendants. 

The  plaintiffs  Shilling  and  Adams  failed  to  furnish  an  ab- 
stract of  title;  and  Reed  and  Henderson,  having  an  oppor- 
tunity to  sell  the  land  in  township  five,  and  assuming  that 
that  was  the  land  conveyed  to  and  mortgaged  back  by  them- 
selves, procured  an  abstract  on  the  3d  day  of  September,  1891. 

The  above  lands  in  township  five  are  within  ten  miles  of 
the  line  of  the  Union  Pacific  Railroad,  and  within  the  limits 
of  the  lands  granted  to  that  company  by  the  act  of  Congress 
of  July  1,  1862,  c.  120,  12  Stat.  489.  They  lie  in  a  valley 
at  the  base  of  the  Wasatch  Mountains,  and  had  theretofore 
been  used  and  cultivated  as  agricultural  lands.  But  no  ex- 
ploration or  examination  has  ever  been  made  on  them  for 
coal  or  minerals  of  any  kind  or  description. 
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As  bearing  on  the  condition  of  the  title  to  the  land  in 
township  five,  it  may  be  stated  that  the  Union  Pacific  Rail- 
road Company  twice  mortgaged  all  the  lands  granted  to  it 
by  the  act  of  Congress  of  July  1,  1862,  c.  120,  12  Stat.  489, 
and  the  act  amendatory  thereof  approved  July  2,  1864,  c.  216, 
13  Stat.  356,  one  of  the  mortgages  being  dated  April  16,  1867, 
and  the  other  December  18,  1873. 

Adams  and  Shilling  acquired  by  proper  conveyance  made 
in  1889  all  the  interest  of  the  Union  Pacific  Railroad  Com- 
pany in  the  lands  in  township  five  sold  by  them  to  Reed  and 
Henderson,  and  freed  from  the  liens  created  by  the  above 
mortgages,  except  that  the  deed  received  by  them  from  that 
company  contained  a  clause,  reserving  "to  the  said  Union 
Pacific  Railroad  Company  the  exclusive  right  to  prospect /c;r 
coal  and  other  minerals  within  and  underlying  said  lands,  and 
to  mine  for  and  remove  the  same  if  found,  and  for  this  pur- 
pose it  shall  have  the  right  of  way  over  and  across  said  lands 
a  space  necessary  for  the  conduct  of  said  business  thereon 
without  charge  or  liability  for  damage  therefor." 

No  patent  has  ever  issued  from  the  Government  for  the 
land  in  township  five. 

Parties  applied  to  Reed  and  Henderson  for  the  purchase 
of  that  land,  but  they  declined  and  refused  to  buy,  and  a 
sale  by  them  was  defeated. 

Within  two  days  of  the  3d  of  September,  1891,  and  before 
the  bringing  of  this  action,  Reed  and  Henderson  ascertained 
that  the  plaintiffs  were  not  the  owners  of  and  had  no  title  to 
the  land  which  the  deed  from  Adams  and  Shilling  purported 
to  convey  to  them,  that  is,  to  the  land  in  township  six. 

On  or  about  the  4th  day  of  September,  1891,  Reed  and 
Henderson  notified  Adams  and  Shilling  that  they  rescinded 
the  contract  of  sale,  and  demanded  not  only  the  return  to 
them  of  the  moneys  paid  on  account  of  their  purchase,  with 
interest,  but  the  surrender  of  the  two  notes  of  $1444.45  each, 
bearing  date  March  27,  1890,  and  the  note  for  $391.10,  dated 
June  26,  1891.  All  of  those  notes  had  been  returned  by  the 
bank  to  Adams  and  Shilling. 

After  Reed  and  Henderson  notified  Adams  and  Shilling  of 
VOL.  cLxvm— 87 
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the  rescission  of  the  contract  of  sale,  and  before  the  bringing 
of  this  suit,  Adams  and  Shilling  tendered  another  deed  —  a 
special  warranty  deed,  containing  a  proper  description  of  the 
land  intended  to  be  sold  by  them  to  Keed  and  Henderson. 
The  latter  refused  to  accept  that  deed,  saying  that  they  re- 
scinded the  contract  of  sale ;  that  Adams  and  Shilling  did  not 
have  a  good  title  to  the  land  described  therein ;  and  urging 
the  objection  also  that  the  deed  was  not  one  of  general  war- 
ranty.   The  deed  so  tendered  was  dated  September  29, 1891. 

At  the  time  Adams  and  Shilling  tendered  the  deed  of 
special  warranty,  the  title  to  the  land  therein  described  was 
incumbered  by  the  above  reservation  in  the  deed  of  1889 
made  by  the  Union  Pacific  Railroad  Company  to  Adams  and 
Shilling,  of  an  exclusive  right  in  the  Union  Pacific  Railroad 
Company  to  mine,  under  said  land,  for  coal  and  other  minerals, 
and  to  remove  the  same. 

Subsequently,  the  Union  Pacific  Railroad  Company  executed 
and  delivered  to  Reed  and  Henderson  a  quitclaim  deed  dated 
November  2,  1891,  and  which  was  acknowledged  November 
17,  1891,  and  duly  recorded  on  the  8th  of  January  1892. 
This  deed  released  the  land  in  township  five  from  the  claim 
of  that  company  under  the  coal  reservation  contained  in  the 
deed  of  1889.  But  it  did  not  release  the  right  of  that  com- 
pany to  prospect  for  and  mine  '*  other  minerals  "  under  that 
land. 

On  the  28th  of  March,  1890,  Reed  and  Henderson  let,  leased 
and  demised  unto  Adams  and  Shilling,  who  were  occupying 
the  land,  for  the  term  of  six  months  from  that  date  the  land 
in  township  five.  But  neither  Henderson  or  Reed  ever  ac- 
tually occupied  any  part  of  it. 

Neither  of  the  notes  described  in  the  mortgage  of  March 
27,  1890,  made  by  Reed  and  Henderson  have  been  paid. 
Adams  and  Shilling  are  still  the  owners  and  holders  of  them, 
as  well  as  of  the  mortgage.  The  amount  unpaid  on  those 
notes  is  the  principal  of  each  one,  with  interest  from  Sep- 
tember 26,  1890,  at  the  rate  of  eight  per  cent,  per  annum. 

The  relief  sought  by  the  suit  was  a  decree  reforming  the 
mortgage  given  by  Reed  and  Henderson  so  as  to  correctly 
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describe  the  land  in  township  five,  and  then  a  sale  thereof  in 
satisfaction  of  the  costs  of  the  action,  and  the  balance  of  the 
purchase  money,  with  a  personal  decree  for  any  deficiency  in 
purchase  price  that  may  be  found  to  exist. 

The  defendants  controverted  the  right  of  the  plaintiffs  to 
any  decree,  and,  by  cross-complaint,  asked  the  cancellation  of 
the  above  mortgage  and  notes,  and  a  judgment  for  the  amount 
they  had  paid  to  the  plaintiffs  with  interest. 

The  decree  rendered  was  in  accordance  with  the  prayer  of 
the  cross-complaint.  In  legal  effect  it  was  a  decree  rescinding 
the  contract  between  the  parties,  because  of  the  inability 
of  the  plaintiffs  to  make  a  sufScient  title  to  the  land  sold  by 
them. 

Under  the  facts  thus  stated,  the  case  is  within  a  very  narrow 
compass.  It  is  found,  and  the  plaintiffs  and  defendants  agree, 
that  the  former  intended  to  sell,  and  the  latter  intended  to 
buy,  the  land  in  township  five.  By  mistake  the  vendors  con- 
veyed land  in  another  township  which  they  did  not  intend  to 
sell,  to  which  they  had  no  title,  and  which  the  defendants 
had  no  thought  of  buying ;  and  by  mistake  the  grantees,  in 
order  to  secure  the  purchase  price  for  the  land  they  in  fact 
purchased,  mortgaged  back  to  the  plaintiffs  the  land  in  town- 
ship six  which  the  latter  had  assumed  to  convey  to  them. 
That  a  court  of  equity  has  power  to  correct  this  mutual  mis- 
take, make  the  instruments  given  in  execution  of  the  contract 
conform  to  the  real  intention  of  the  parties,  as  established  by 
clear  and  convincing  proof,  and  hold  the  parties  to  their 
actual  agreement,  cannot  be  doubted.*  But  before  the 
mortgage  executed  by  the  defendants  can  be  reformed  so  as 
to  properly  describe  the  land  which  the  plaintiffs  intended  to 
sell,  and  which  the  defendants  intended  to  buy  and  mortgage 

1  Snell  V.  Assurance  Co,,  98  U.  S.  85, 88, 89 ;  Simpson  v.  Vaughan,  2  Atk.  31 ; 
Henkle  v.  Boyal  Exchange,  1  Vesey  Sen.  317 ;  Gillespie  v.  Moon,  2  Johns. 
Ch.  686;  Keisselhack  v.  Livingston,  4  Johns.  Ch.  144, 148;  Inskoe  v.  Proctor, 
6  T.  B.  Mon.  311,  816;  Hendrickson  v.  Ivins,  1  N.  J.  Eq.  562,  568;  Wesley 
V.  Thomas,  6  Har.  &  J.  .24,  26;  Neicsom  v.  Bufferlow,  1  Dev.  Eq.  379;  Brady 
V.  Parker,  4  Ired.  Eq.  430;  Bailey  v.  Bailey,  8  Humph.  230;  Clopton  v. 
Martin,  11  Alabama  187. 
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back,  it  must  appear  that  the  plaintiffs  have  such  title  as  thej 
represented  themselves  to  have  when  selling  the  land.  A  good 
and  indefeasible  title  in  fee  imports  such  ownership  of  the  land 
as  enables  the  owner  to  exercise  absolute  and  exclusive  control 
of  it  as  against  all  others. 

That  the  plaintiffs  have  no  such  title  is  too  clear  to  admit 
of  dispute.  They  hold  under  the  Union  Pacific  Railroad 
Company.  They  accepted  a  conveyance  from  that  company 
which  expressly  reserved,  in  its  favor,  and  without  limit  of 
time,  an  exclusive  right  not  only  "  to  prospect  for  coal  and 
other  minerals  "  under  the  land  in  question,  and  "  to  mine  for 
and  remove  the  same  if  found,"  but  "  a  right  of  way  over  and 
across  said  lands  a  space  necessary  for  the  conduct  of  said 
business  thereon  without  charge  or  liability  for  damage  there- 
for." It  does  not  appear  that  the  railroad  company  is  under 
any  legal  obligation  to  surrender  or  waive  this  reservation. 
The  plaintiffs  cannot  compel  it  to  do  so.  It  is  true  that  the 
reservation  was  subsequently  released  or  withdrawn,  so  far  as 
it  related  to  coal,  but  it  is  in  full  force  as  to  other  minerals. 
So  that  the  plaintiffs,  in  effect,  ask  that,  instead  of  a  good  and 
indefeasible  title  in  fee  simple,  the  defendants  shall  take  and 
pay  for  land  incumbered  with  the  right  of  the  railroad  com- 
pany for  all  time,  to  pass  over  and  across  it  for  the  purpose  of 
prospecting  for  and  mining  minerals  other  than  coal.  A  court 
of  equity  could  not  compel  the  defendants  to  take  and  pay 
for  land  thus  incumbered  without  making  for  the  parties  a 
contract  which  they  did  not  choose  to  make  for  themselves. 
"Equity,"  this  court  said  in  Himt  v.  Roicsmanier^  1  Pet.  1, 
14,  "  may  compel  parties  to  perform  their  agreements,  when 
fairly  entered  into,  according  to  their  terms;  but  it  has  no 
power  to  make  agreements  for  parties,  and  then  compel  them 
to  execute  the  same.  The  former  is  a  legitimate  branch  of 
its  jurisdiction,  and  in  its  exercise,  is  highly  beneficial  to 
society.  The  latter  is  without  its  authority,  and  the  exercise 
of  it  would  be  not  only  an  usurpation  of  power,  but  would  be 
highly  mischievous  in  its  consequences." 

Reference  was  made  in  argument  to  the  fact  that  no  patent 
has  ever  been  issued  to  the  railroad  company  for  the  land  in 
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question,  and  it  has  been  suggested  by  the  defendants  that  if 
it  was  discovered,  before  a  patent  issued,  that  it  was  mineral 
land,  the  title  of  the  company  would  fail  altogether ;  for  the 
grant  made  by  Congress  to  the  company  did  not  include 
mineral  lands.  Barden  v.  Northern  Pacific  Railroad  Com- 
pany^  154  U.  S.  288,  381.  We  do  not  think  it  necessary  to 
consider  this  aspect  of  the  case,  nor  to  determine  whether 
the  plaintiffs  would  be  entitled  to  the  relief  asked,  if  the 
mineral  reservation  had  not  been  made  by  the  railroad  com- 
pany, and  nothing  else  appeared  aflFecting  the  title  except  the 
fact  that  no  patent  had  been  issued  by  the  United  States,  to- 
gether with  a  possibility  that  before  the  issuing  of  a  patent 
the  land  might  be  ascertained  to  be  mineral  land  which  did 
not  pass  under  the  grant  by  Congress.  We  forbear  any  ex- 
pression of  opinion  upon  that  point,  because  if  it  be  assumed 
for  the  purposes  of  this  case  that  the  fact  just  stated  would 
not  stand  in  the  plaintiflFs'  way,  we  are  of  opinion  that  the 
mineral  reservation  made  by  the  railroad  company  is  in  itself 
such  an  incumbrance  as  prevents  the  plaintiffs  from  making 
a  good  and  indefeasible  title  to  the  land. 

It  is  suggested  that  the  reservation  as  to  "  other  minerals  " 
ought  not  to  be  deemed  an  obstacle  to  the  relief  asked,  be- 
cause it  may  never  appear  that  there  are  any  minerals  under 
the  land ;  that  it  cannot  be  assumed  in  the  absence  of  proof 
that  the  defendants  are  likely  to  be  disturbed  in  the  full  and 
complete  enjoyment  of  the  land  for  every  purpose  for  which 
it  is  adapted.  On  the  other  hand,  it  cannot  be  affirmed,  in 
view  of  the  discovery  of  valuable  minerals  in  many  parts  of 
the  West,  that  there  are  no  minerals,  other  than  coal,  under 
the  land  in  question.  What  the  defendants  are  entitled  to  is 
a  marketable  title  —  a  good  and  indefeasible  title  in  fee.  But 
that  they  will  not  obtain,  if  forced  to  take  the  land  subject  to 
the  railroad  company's  right  of  way  over  it  for  the  purpose  of 
prospecting  for  and  mining  minerals,  which  may  be  taken  off, 
when  found.  From  that  burden  they  cannot  be  relieved  in 
any  way  except  by  the  voluntary  action  of  the  railroad  com- 
pany. 

But  it  is  contended  by  the  plaintiffs  that  the  act  of  March  3, 
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1887,  c.  376,  entitled  "  An  act  to  provide  for  the  adjustment  of 
land  grants  made  by  Congress  to  aid  in  the  construction  of 
railroads  and  for  the  forfeiture  of  unearned  lands,  and  for 
other  purposes,"  24  Stat.  556,  the  act  of  March  2,  1896,  c.  39, 
29  Stat.  42,  and  the  concurrent  resolution  of  June  10,  1896, 
29  Stat.  App.  p.  14,  confirmed  as  against  the  United  States 
the  right  and  title  of  bona  fide  purchasers  of  lands  contained 
within  the  limits  of  railroad  grants ;  so  that,  as  against  such 
bona  fide  purchasers,  the  United  States,  by  the  acts  cited,  ex- 
pressly disclaims  any  rights  whatever,  and  confirms  absolutely 
the  title  of  such  bona  fide  purchasers.  By  this  contention  is 
meant  that  the  act  of  March  3,  1 887,  as  the  same  has  been 
construed  by  this  court  in  United  States  v.  Winona  &  SL 
Peter  Eailroad,  165  U.  S.  463,  466,  469,  protects  the  title  of 
Adams  and  Shilling  as  bona  fide  purchasers,  even  if,  before  a 
patent  was  issued  by  the  United  States,  the  lands  in  question 
should  prove  to  be  mineral  lands. 

It  is  sufficient,  upon  this  point,  to  say  that  if  the  legislative 
enactments  referred  to  have  any  reference  whatever  to  min- 
eral lands  —  if  they  were  held  applicable  to  lands  purchased 
in  good  faith  from  the  railroad  company,  and  which  turned 
out  to  be  mineral  lands  that  Congress  never  granted — that 
would  only  remove  one  of  the  difficulties  which,  it  is  insisted, 
are  in  the  way  of  plaintiffs.  For,  if  the  plaintiflfs'  title  is, 
under  the  legislation  of  1887  and  1896,  good  as  against  the 
United  States,  there  will  still  remain  the  incumbrance  upon 
it  arising  from  the  right  reserved  by  the  railroad  company, 
for  all  time  —  whether  the  plaintiffs  or  their  vendees  con- 
sented or  not  —  to  go  upon  the  lands  in  question,  for  the 
purpose  of  prospecting  and  mining  for  minerals  other  than 
coal,  and  removing  any  found  there.  A  patent  would  con- 
vey the  interest  of  the  United  States  in  the  land.  But  it 
would  not  destroy  or  release  the  mineral  reservation  made 
by  the  Union  Pacific  Railroad  Company  in  its  deed  to  Adams 
and  Shilling.  Purchasers  from  Adams  and  Shilling  would  be 
bound  by  that  reservation,  even  if  the  United  States  issued  a 
patent  to  the  railroad  company  or  to  its  vendees. 

The  result  of  these  views  is  that  the  defendants  were  not 
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bound  to  accept  the  deed  tendered  by  the  plaintiffs ;  and  as 
it  appears  that  the  plaintiffs  cannot  make  such  a  title  as  they 
agreed  to  give,  as  the  cash  payment  was  made  upon  the  basis 
of  a  good  and  indefeasible  title  in  the  plaintiffs,  the  defendants 
were  entitled  upon  their  cross-complaint,  framed  in  accordance 
with  the  established  modes  of  procedure  in  the  Territory,  to 
have  a  decree  which,  in  effect,  rescinds  the  contract,  and  gives 
them  back  what  they  paid. 

Affirmed. 


In  re  TAMPA   SUBUKBAN   KAILKOAD  COMPANY. 

ORIGINAL. 

No  nuftiber.    Argned  Novembor  29, 1897.  —  Decided  December  20,  1887. 

A  writ  of  certiorari,  such  as  is  asked  for  in  tliis  case,  wiU  be  refused  when 
tliere  is  a  plain  and  adequate  remedy,  by  appeal  or  otlierwise. 

Where,  as  in  this  case,  an  order  is  made  by  a  Circuit  Court,  appointing  a 
receiver,  and  granting  an  injunction  against  interfering  with  his  manage- 
ment of  the  property  confided  to  him,  an  appeal  may  be  taken  to  the 
Circuit  Court  of  Appeals,  carrying  up  the  entire  order. 

By  denying  the  application  in  this  case  for  a  certiorari,  the  Court  must  not 

,  be  understood  as  intimating  an  opinion  that  a  Circuit  Judge  has  power 
to  grant  injunctions,  appoint  receivers,  or  enter  orders  or  decrees,  in  in- 
miumy  outside  of  his  circuit. 

The  Consumers  Electric  Light  and  Street  Railroad  Com- 
pany of  Tampa  executed  a  mortgage  to  the  Central  Trust 
Company  of  New  York,  July  1,  1895,  to  secure  an  issue  of 
bonds  amounting  to  $350,000  upon  all  the  property  of  the 
company,  including  its  street  railways,  franchises  and  leases, 
and,  among  other  things,  all  its  rights  under  a  lease  from  the 
Tampa  Suburban  Railroad  Company,  made  or  to  be  made, 
and  covering  all  the  property  of  the  latter. 

On  July  22, 1897,  the  Trust  Company  presented  its  bill  of 
complaint  against  the  Consumers  and  Suburban  Companies 
for  the  foreclosure  of  its  mortgage  on  an  alleged  default  in  the 
payment  of  interest  due  July  1,  1897,  to  one  of  the  Circuit 
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Judges  for  the  Fifth  Judicial  Circuit,  at  the  town  of  Wads- 
worth,  in  the  State  of  Ohio,  and  made  application  thereon 
for  the  appointment  of  a  receiver.  It  was  admitted  that 
this  application  was  made  ex  parte^  but  claimed  that  one 
Chapin,  president  of  the  companies,  consented  thereto.  The 
Circuit  Judge  thereupon,  on  that  day,  granted  an  order  taking 
jurisdiction;  directing  that  cause  be  shown  at  Tampa,  in  the 
State  of  Florida,  August  4,  1897,  why  a  receiver  should  not 
be  appointed ;  and  in  the  meantime  restraining  defendants 
from  interfering  with  or  disposing  of  the  mortgaged  property. 
This  order  was  transmitted  to  be  entered  as  of  July  22, 1897, 
in  the  Circuit  Court  for  the  Southern  District  of  Florida,  and 
was  so  entered,  and  the  bill  filed  as  of  that  date.  Notice  was 
then  given  to  defendants  that,  on  the  bill  of  complaint  an<i 
the  affidavit  of  Chester  W.  Chapin,  complainant  would  apply 
to  said  Judge  of  the  Circuit  Court  "  at  his  chambers  at  Wads- 
worth,  Medina  County,  Ohio,  on  the  third  day  of  August, 
1897, -for  an  order  appointing  a  temporary  receiver."  On  that 
day  counsel  for  the  Trust  Company  and  counsel  for  defend- 
ants appeared  before  the  Circuit  Judge  at  Wadsworth,  Ohio ; 
but  counsel  for  the  Suburban  Company  objected  to  the  juris- 
diction and  authority  of  the  Circuit  Judge  to  make  or  enter 
any  order  or  decree  outside  the  territorial  limits  of  the  Fifth 
Judicial  Circuit  of  the  United  States,  in  which  the  suit  was 
pending.  These  objections  were  overruled  and  an  amendment 
and  supplement  to  the  bill  of  complaint  were  then  presented  to 
the  Circuit  Judge,  together  with  a  number  of  affidavits  on 
behalf  of  complainant,  to  which  the  Suburban  Company  ob- 
jected, on  various  gi'ounds,  which  objections  were  overruled. 
Thereupon  the  Suburban  Company  filed  an  answer  to  the 
original  bill  of  complaint  and  certain  affidavits  and  documents. 
Argument  was  then  had  and  an  order  signed  by  the  Circuit 
Judge  at  Wadsworth,  Ohio,  on  the  third  day  of  August,  1897, 
which,  after  appointing  Chester  W.  Chapin  receiver,  and 
directing  him  to  take  immediate  possession  "  of  all  and  singu- 
lar the  property  above  described,  wherever  situated  and  found, 
and  to  continue  the  operation  of  the  railway  and  plant  of  the 
defendant  companies  and  conduct  systematically  their  business 
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in  the  same  manner  as  at  present,  and  discharge  all  the  public 
duties  obligatory  upon  the  defendants  or  either  of  them;" 
thus  continued : 

"Each  and  every  of  the  oflBcers,  directors,  agents,  and 
employes  of  the  said  defendants  or  either  of  them  are  hereby 
required  and  commanded  forthwith,  upon  demand  of  the  said 
receiver  or  his  duly  authorized  agent,  to  turn  over  and  deliver 
to  the  said  receiver  or  his  duly  constituted  representative  all 
the  property  of  the  defendant  companies  above  mentioned, 
and  all  books  of  accounts,  vouchers,  papers,  deeds,  leases, 
contracts,  bills,  notes,  accounts,  moneys,  and  other  property 
in  his  or  their  hands  or  under  his  or  their  control,  and  each 
and  every  of  such  directors,  officers,  agents,  and  employes  are 
hereby  commanded  and  required  to  obey  and  conform  to  such 
orders  as  may  be  given  to  them  from  time  to  time  by  said  re- 
ceiver or  his  duly  constituted  representative  in  conducting  the 
operation  of  the  said  property  and  in  discharging  his  duty  as 
receiver,  and  each  and  every  of  such  officers,  directors,  agents, 
and  employes  of  the  defendant  companies  or  either  of  them 
are  hereby  enjoined  from  interfering  in  any  manner  whatever 
with  the  possession  or  management  of  any  part  of  the  prop- 
erty over  which  the  receiver  is  hereby  appointed,  or  from  in- 
terfering in  any  way  to  prevent  the  discharge  of  the  duties  of 
such  receiver." 

The  receiver  was  then  authorized  by  the  order  to  operate  the 
street  railway  system  and  other  property,  with  the  usual  pro- 
visions in  that  regard,  being  required  to  give  bond  to  be 
approved  by  the  clerk  of  the  court  or  by  a  judge  thereof, 
conditioned  for  the  proper  discharge  of  his  duties.  The  order 
concluded :  "  And  it  is  further  ordered  that  the  original  and 
supplemental  bills  in  this  cause,  and  all  exhibits,  affidavits 
and  other  papers  filed  therein,  be  transferred  to  and  filed  in 
the  clerk's  office,  at  Tampa,  Florida,  at  which  place  all  process 
shall  be  returnable.". 

This  order  was  transmitted  by  the  Circuit  Judge  by  letter 
from  Wadsworth,  Ohio,  under  date  August  4,  1897,  to  the 
clerk  of  the  Circuit  Court  at  Jacksonville,  with  directions  to 
file  it,  which  letter  informed  the  clerk  that  the  Circuit  Judge 
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had  sent  by  express  to  him  ^^  supplemental  bill  and  numeroos 
affidavits  offered  by  counsel,  which,  on  receipt,  also  file,  of 
same  date  as  order  appointing  receiver.  Attached  to  the 
order  appointing  receiver  I  have  appended  an  order  directing 
the  original  bill  and  all  the  affidavits  and  exhibits  filed  to  be 
transferred  to  the  clerk's  office  at  Tampa." 

The  Tampa  Suburban  Railroad  Company  presented  its  peti- 
tion to  this  court  for  a  writ  of  certiorari  directed  to  the  Cir- 
cuit Court  for  the  Southern  District  of  Florida  to  remove 
the  proceedings  in  question  for  review,  and  on  the  application 
to  file  the  petition,  a  rule  to  show  cause  was  granted,  to  which 
return  has  been  made. 

The  petition  set  forth  in  detail  the  matters  above  stated,  in 
brief,  with  others,  and  insisted  that  the  orders  made  by  the 
Circuit  Judge  in  the  State  of  Ohio  were  void  for  want  of 
jurisdiction ;  that  the  mortgage  of  the  Consumers  Company 
was  invalid  for  not  having  been  properly  executed,  as  required 
by  the  statutes  of  Florida ;  that  foreclosure  was  prematurely 
sought  because  the  default  in  the  payment  of  interest  had  not 
been  continued  for  sixty  days,  contended  to  be  a  condition 
provided  in  the  mortgage ;  that  the  original  bill  and  exhibits 
were  not  before  the  Circuit  Judge  when  the  order  of  August 
third  was  granted;  that  the  Circuit  Judge  improperly  con- 
sidered the  amended  bill  and  accompanying  affidavits  when 
notice  thereof  had  not  been  given ;  that  the  restraining  order 
was  not  limited  in  duration ;  and  that  there  was  no  proof  of 
danger  of  irreparable  damage  by  delay.  It  was  admitted 
that  on  the  22d  of  July  and  until  and  long  after  the  3d  of 
August,  the  District  Judge  for  the  Southern  District  of 
Florida  and  both  Circuit  Judges  and  the  Circuit  Justice 
were  absent  from  the  Fifth  Judicial  Circuit,  and  petitioner 
charged  that  it  had  filed  in  the  Circuit  Court  for  the  South- 
ern District  of  Florida  motions  to  discharge,  annul  and  set 
aside  the  orders  of  July  twenty-second  and  August  third ;  but 
that  the  motions  had  remained  undisposed  of  up  to  October 
ninth,  when  the  petition  was  verified,  because  there  was  no 
judge  of  the  United  States  courts  within  that  circuit  who  had 
authority  to  hear  and  determine  the  same. 
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Mr.  Noah  Brooks  Kent  Pettingill  for  petitioner.  Mr. 
Thomas  Mitchell  ShacMeford  was  on  his  brief. 

Mr.  Adrian  H.  Joline  opposing.  Mr.  Henry  W.  Calhoun 
was  on  his  brief. 

Mb.  Chief  Justice  Fuller,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

By  section  716  of  the  Eevised  Statutes  it  is  provided  that : 
"The  Supreme  Court  and  the  Circuit  and  District  Courts 
shall  have  power  to  issue  writs  of  scire  facias.  They  shall 
also  have  power  to  issue  all  writs  not  specifically  provided  for 
by  statute,  which  may  be  necessary  for  the  exercise  of  their 
respective  jurisdictions,  and  agreeable  to  the  usages  and  prin- 
ciples of  law."  This  undoubtedly  authorized  the  issue  of 
writs  of  certiorari  in  all  proper  cases.  American  Construction 
Co.  V.  Jacksonville^  Tampa  <&c.  Railway^  148  U.  S.  372,  380. 

In  the  case  of  In  re  Chetwood^  165  U.  S.  443,  461,  we 
allowed  the  writ  to  bring  up  for  review  certain  final  orders 
of  the  Circuit  Court,  which  interfered  with  causes  pending  in 
this  court  ;  and  the  question  of  the  issue  of  the  writ  by  this 
court  in  the  exercise  of  its  inherent  general  powers,  under  the 
Constitution,  did  not  arise. 

By  this  application  the  review  of  two  interlocutory  orders 
is  sought,  the  one,  a  preliminary  restraining  order,  and  the 
other  appointing  a  receiver  and  continuing  the  injunction  in 
aid  of  the  receivership,  on  the  ground  that  both  these  orders 
were  void  for  want  of  power  in  the  Circuit  Judge  to  grant 
them  outside  of  his  circuit. 

That  this  presents  a  question  of  grave  importance  is  obvious, 
but  it  is  objected  that  the  application  cannot  be  entertained 
because  the  appellate  jurisdiction  of  this  court  can  only  be 
exercised  in  respect  of  final  judgments  or  decrees,  and,  also, 
because  there  is  another  adequate  remedy.  We  need  not  con- 
sider the  first  of  these  objections,  as  the  second  is  suflScient  to 
dispose  of  the  application. 

When  sought  as  between  private  persons,  the  general  rule 
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is  that  the  writ  of  certiorari,  such  as  asked  here,  will  be  granted 
or  denied,  in  the  sound  discretion  of  the  court,  on  special  cause 
or  ground  shown ;  and  will  be  refused  where  there  is  a  plain 
and  equally  adequate  remedy  by  appeal  or  otherwise. 

By  the  seventh  section  of  the  Judiciary  Act  of  March  3, 
1891,  c.  517,  26  Stat.  826,  828,  as  amended  by  the  act  of 
February  18,  1895,  c.  96,  28  Stat.  666,  it  is  provided:  "That 
where,  upon  a  hearing  in  equity,  in  a  District  Court  or  a  Circuit 
Court,  an  injunction  shall  be  granted,  continued,  refused  or 
dissolved  by  an  interlocutory  order  or  decree  or  an  application 
to  dissolve  an  injunction  shall  be  refused  in  a  case  in  which  an 
appeal  from  a  final  decree  may  be  taken  under  the  provisions 
of  this  act  to  the  Circuit  Court  of  Appeals,  an  appeal  may  be 
taken  from  such  interlocutory  order  or  decree  granting,  con- 
tinuing, refusing,  dissolving  or  refusing  to  dissolve  an  injunc- 
tion to  the  Circuit  Court  of  Appeals." 

The  suit  in  which  the  orders  complained  of  were  entered  is 
one  in  which  an  appeal  from  a  final  decree  might  be  taken  to 
the  Circuit  Court  of  Appeals,  and  this  even  though  the  ques- 
tion of  the  jurisdiction  of  the  Circuit  Court  was  involved. 
United  States  v.  Jahn^  155  U.  S.  109.  An  appeal  to  the  Cir- 
cuit Court  of  Appeals  might,  therefore,  have  been  taken  from 
these  orders  or  from  an  order  refusing  to  set  them  aside  and 
dissolve  the  injunction.  We  are  not  called  on  to  say  that  an 
appeal  would  lie  from  an  order  simply  appointing  a  receiver, 
but  where  the  order  also  grants  an  injunction,  the  appeal  pro- 
vided for  may  be  taken,  and  carries  up  the  entire  order,  and 
the  case  may,  indeed,  on  occasion,  be  considered  and  decided 
on  its  merits.     Smith  v.  Vulcan  Iron  Worhs^  165  U.  S.  518. 

The  application  for  leave  to  file  this  petition  must,  therefore, 
be  denied ;  but  we  must  not  be  understood  as  intimating  an 
opinion  that  a  Circuit  Judge  has  power  to  grant  injunctions, 
appoint  receivers  or  enter  orders  or  decrees,  in  invitum^  out- 
side of  his  circuit. 

Leave  denied. 
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MICHIGAN  LAND  AND  LUMBER  COMPANY  v. 

RUST. 

ERBOB  TO  THE  CIRCUIT  OOUBT  OP  APPEALS   FOE  THE   SIXTH 

CIROUIT. 

No.  67.    Argued  October  25,  26, 1897.  —  Decided  December  18, 1897. 

The  act  of  September  28,  1850,  c.  84,  granting  swamp  lands  to  the  several 
States,  was  a  grant  in  prctsenti,  passing  title  to  all  lands  which  at  that 
date  were  swamp  lands,  but  leaving  to  the  Secretary  of  the  Interior  to 
determine  and  identify  what  lands  were,  and  what  lands  were  not, 
swamp  lands. 

Whenever  the  granting  act  specifically  provides  for  the  issue  of  a  patent, 
the  legal  title  remains  in  the  Government  until  its  issue,  with  power  to 
inquire  into  the  extent  and  validity  of  rights  claimed  against  the  Govern- 
ment. 

Although  a  survey  had  been  made  of  the  lands  in  controversy  which  indi- 
cated that  they  were  swamp  lands,  it  was  within  the  power  of  the  land 
office  at  any  time  prior  to  the  issue  of  a  patent  to  order  a  resurvey  and 
to  correct  mistakes  made  in  the  prior  survey. 

The  facts  in  this  case  clearly  show  an  adjustment  of  the  grant  upon  the 
basis  of  the  resurveys,  and  their  acceptance  by  the  officer  of  the  State 
charged  by  the  act  of  Congress  with  the  duty  of  so  doing,  and  this 
makes  such  adjustment  final  and  conclusive. 

The  act  of  March  3,  1857,  c.  117,  did  not  operate  to  confirm  to  the  State  of 
Michigan  the  title  to  all  lands  marked  on  the  approved  and  certified  list 
of  January  13,  1854,  as  swamp  and  overflowed  lands,  and  direct  the 
issue  of  a  patent  or  patents  therefor,  but  it  simply  operated  to  accept 
the  field  notes  finally  approved  as  evidence  of  the  lands  passing  under 
the  grant,  leaving  to  the  land  department  to  make  any  needed  correc- 
tions in  the  surveys  and  field  notes. 

The  decision  in  Martin  v.  Marks,  97  U.  S.  346,  does  not  confiict  with  this 
construction  of  the  act  of  1867. 

This  was  an  action  of  ejectment  commenced  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Michi- 
gan on  February  11,  1888.  On  November  28,  1892,  the  case 
came  on  for  trial  before  the  court  and  a  jury.  At  the  close 
of  the  testimony  the  jury,  under  the  instructions  of  the  court, 
returned  a  verdict  for  the  defendants.  On  May  7,  1895,  this 
judgment  was  affirmed  by  the  Court  of  Appeals,  31  U.  S. 
App.  731,  and  to  review  such  judgment  the  case  was  brought 
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here  on  writ  of  error.  The  land  in  dispate  is  situated  in 
Clare  County,  being  the  S.  E.  i  of  S.  E.  i  of  sec.  20  ;  K  W. 
i  of  S.  W.  i  of  sec.  21  ;  K  W.  J  of  S.  E.  i  of  sec.  22;  N.  W. 
i  of  N.  W.  i  of  sec.  28 ;  N.  i  of  S.  W.  i  of  sec.  29 ;  K  i  of 
K  E.  i  of  sec.  35,  township  18,  range  3  W. ;  and  E.  i  of  S.  W. 
i  of  sec.  1,  township  18,  range  4  W.,  and  amounting  to  400 
acres,  the  undivided  half  of  which  only  was  claimed  by  plain- 
tiff. 

The  contention  of  the  plaintiff,  generally  speaking,  is  that 
this  was  swamp  land,  and  granted  to  the  State  of  Michigan 
by  the  act  of  Congress  of  date  September  28,  1850,  c.  84,  9 
Stat.  519,  granting  swamp  lands  to  the  several  States;  that  it 
was  included  in  a  list  of  such  lands  in  the  Ionia  land  district^ 
approved  by  the  Secretary  of  the  Interior  and  forwarded  to 
the  governor  of  Michigan  on  January  13,  1854  ;  that  the  act 
of  March  3,  1857,  c.  117,  11  Stat.  251,  confirmed  the  action  of 
the  Secretary  of  the  Interior,  and  thereby  passed  the  title  to 
the  State  of  Michigan,  by  which  State  it  was,  on  October  14, 
1887,  conveyed  to  plaintiff's  grantor. 

The  defendants,  on  the  other  hand,  contend  that  the  origi- 
nal surveys  of  the  public  lands  in  the  State  of  Michigan  were 
erroneous;  that,  at  the  instance  of  the  State,  Congress 
ordered  resurveys,  which  resurveys  were  carried  on  from  the 
years  1842  to  1857;  that,  while  it  is  true  this  land  was  by 
the  original  surveys  classed  as  swamp  land  and  included  in 
the  Ionia  land  district  list  approved  and  certified  to  the  State 
of  Michigan,  the  resurveys  showed  that  it  was  not  land  of 
that  description ;  that  a  new  list  for  that  district,  not  includ- 
ing this  land,  was  in  1866  made  out  and  certified  to  the  State ; 
that  such  new  list  was  accepted  by  the  State  as  correct,  and  a 
patent  for  the  lands  described  therein  issued  to  and  received 
by  it ;  that  after  all  this  had  taken  place  and  in  1870  the  land 
in  question  was  sold  by  the  oflScer^  of  the  United  States  at 
auction  after  public  advertisement  and  that  patents  were 
duly  issued  upon  such  sale,  under  which  patents  the  defend- 
ants claim  title. 

Mr.  Frank  S.  Hobson  and  Mr,  A.  B,  Browne  for  plaintiff 
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in  error.    Mr.  J.  W.  ChampUn  and  Mr.  A.  J.  BrUton  were 
on  their  briefs. 

Mr.  Benton  Hanchett  and  Mr,  AsKUy  Pond  for  defendants 
in  error. 

Mb.  Justice  Bbbwsb,  after  stating  the  ease,  delivered  the 
opinion  of  the  court. 

This  case  involves  questions  of  the  power  of  the  land  de- 
partment over  the  matter  of  the  identification  of  the  particu- 
lar lands  passing  under  the  swamp  land  act  of  1850,  of  the 
finality  of  the  action  of  the  Secretary  of  the  Interior  in 
approving  and  certifying  to  the  Governor  of  the  State  a  list 
of  such  lands,  and  of  the  effect  of  the  confirmatory  act  of 
1857.  There  is  no  testimony  showing  what  was  in  fact  the 
condition  of  the  land,  whether  swamp  or  not,  at  the  time  of 
the  passage  of  the  act  of  1850,  and  the  case  turns  wholly  upon 
the  documentary  evidence. 

The  act  of  1850  made  a  grant  in  prcesenti;  in  other  words, 
the  title  then  passed  to  all  lands  which  at  that  date  were 
swamp  lands,  and  the  only  matters  thereafter  to  be  consid- 
ered were  those  of  identification.  Railroad  Compam^y  v. 
Smith,  9  Wall.  95 ;  French  v.  Fyan,  93  U.  S.  169 ;  Martin  v. 
Maries^  97  U.  S.  345  ;  Rice  v.  Sioux  City  <&  St.  Paul  Railroad^ 
110  U.  S.  695;  Wright  v.  Roseherry,  121  U.  S.  488;  TubbsY. 
Wilhoit,  138  U.  S.  134.  But  while  the  act  operated  as  a  grant 
in  prcBsentiy  the  determination  of  what  lands  were  swamp 
lands  was  entrusted  to  the  Secretary  of  the  Interior.  Section 
2  contains  this  provision  : 

"  That  it  shall  be  the  duty  of  the  Secretary  of  the  Interior, 
as  soon  as  may  be  practicable  after  the  passage  of  this  act,  to 
make  out  an  accurate  list  and  plats  of  the  lands  described  as 
aforesaid,  and  transmit  the  same  to  the  governor  of  the  State 
of  Arkansas,  and,  at  the  request  of  said  governor,  cause  a 
patent  to  be  issued  to  the  State  therefor;  and  on  that  patent, 
the  fee  simple  to  said  lands  shall  vest  in  said  State  of  Arkan- 
sas, subject  to  the  disposal  of  the  legislature  thereof." 
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It  may  be  remarked  in  passing  that  while  the  first  and 
second  sections  refer  specifically  to  the  State  of  Arkansas, 
section  4  of  the  act  makes  it  applicable  to  all  the  States.  It 
is  true  that  in  the  first  section  Congress  defines  the  lands 
granted  as  "swamp  and  overflowed  lands,  made  unfit  thereby 
for  cultivation ; "  and  section  3,  referring  to  the  lists  and  plats 
ordered  by  section  2  to  be  made  out  by  the  Secretary  of  the 
Interior,  contains  this  further  specification  as  to  the  character 
of  the  lands  granted : 

"  That  in  making  out  a  list  and  plats  of  the  lands  aforesaid, 
all  legal  subdivisions,  the  greater  part  of  which  is  *  wet  and 
unfit  for  cultivation,'  shall  be  included  in  said  list  and  plate; 
but  when  the  greater  part  of  a  subdivision  is  not  of  that  char- 
acter, the  whole  of  it  shall  be  excluded  therefrom." 

But  while  Congress  thus  defined  what  it  intended  to  grant 
as  swamp  and  overflowed  lands  it  entrusted,  as  appears  from 
section  2,  the  identification  of  those  lands  to  the  Secretary  of 
the  Interior. 

It  will  be  perceived  that  the  act  contemplated  the  issue  of 
a  patent  as  the  means  of  transferring  the  legal  title.  In  Rogen 
Locomotive  Works  v.  American  Emigrant  Co.^  164  U.  S.  559, 
574,  it  was  said,  speaking  in  reference  to  this  matter,  and  after 
a  full  review  of  the  previous  authorities :  "  When  he  "  (that  is, 
the  Secretary  of  the  Interior)  "  made  such  identification,  then, 
and  not  before,  the  State  was  entitled  to  a  patent,  and  'on 
such  patent'  the  fee  simple  title  vested  in  the  State.  The 
State's  title  was  at  the  outset  an  inchoate  one,  and  did  not 
become  perfect,  as  of  the  date  of  the  act,  until  a  patent  was 
issued." 

Generally  speaking,  while  the  legal  title  remains  in  the 
United  States,  the  grant  is  in  process  of  administration  and 
the  land  is  subject  to  the  jurisdiction  of  the  land  department 
of  the  Government.  It  is  true  a  patent  is  not  always  neces- 
sary for  the  transfer  of  the  legal  title.  Sometimes  an  act  of 
Congress  will  pass  the  fee.  Strother  v.  LucoBy  12  Pet.  410, 
454;  Orignon^s  Leasee  v.  Astor^  2  How.  319;  Chouteau  v. 
Eckhart,  2  How.  344,  372 ;  Glasgow  v.  Hortiz,  1  Black,  595 ; 
Langdeau  v.  Ilanes^  21  Wall.  521 ;  Rya7i  v.  Carter^  93  U,  S. 
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78.  Sometimes  a  certification  of  a  list  of  lands  to  the  grantee 
is  declared  to  be  operative  to  transfer  such  title,  Eev.  Stat. 
§  2449 ;  Frasher  v.  O'Connor,  115  U.  S.  102;  but  wherever  the 
granting  act  specifically  provides  for  the  issue  of  a  patent, 
then  the  rule  is  that  the  legal  title  remains  in  the  Government 
until  the  issue  of  the  patent,  BagneU  v.  Brodericky  13  Pet.  436, 
450  ;  and  while  so  remaining  the  grant  is  in  process  of  admin- 
istration, and  the  jurisdiction  of  the  land  department  is  not 
lost. 

It  is,  of  course,  not  pretended  that  when  an  equitable  title 
has  passed  the  land  department  has  power  to  arbitrarily 
destroy  that  equitable  title.  It  has  jurisdiction,  however, 
after  proper  notice  to  the.  party  claiming  such  equitable  title, 
and  upon  a  hearing,  to  determine  the  question  whether  or 
not  such  title  has  passed.  Cornelius  v.  Kessel,  128  U.  S.  456 ; 
Orchard  v.  Alexander,  157  U.  S.  372,  383  ;  Parsons  v.  Vemke, 
164  U.  S.  89.  In  other  words,  the  power  of  the  department 
to  inquire  into  the  extent  and  validity  of  the  rights  claimed 
against  the  Government  does  not  cease  until  the  legal  title 
has  passed.  "  A  warrant  and  survey  authorize  the  proprietor 
of  them  to  demand  the  legal  title,  but  do  not,  in  themselves, 
constitute  a  legal  title.  Until  the  consummation  of  the  title 
by  a  grant,  the  person  who  acquires  an  equity  holds  a  right 
subject  to  examination."  Miller  v.  Kerr,  7  Wheat.  1,  6. 
After  the  issue  of  the  patent  the  matter  becomes  subject  to 
inquiry  only  in  the  courts  and  by  judicial  proceedings.  United 
States  V.  Stone,  2  Wall.  525, 535 ;  Moore  v.  Bobbins,  96  U.  S.  530 ; 
United  States  v.  Schurz,  102  U.  S.  378,  396;  BickneU  v.  Corn- 
stock,  113  U.  S.  149, 151 ;  Iron  Silver  Mining  Co.  v.  Campbell, 
135  U.  S.  286;  Williams  v.  Uiiited  States,  138  U.  S.  514. 
This  jurisdiction  of  the  department  has  been  maintained  in 
cases  of  preemption  where  the  entire  purchase  money  has 
been  paid  and  a  receiver's  final  certificate  issued.  Orchard  v. 
Alexander,  157  U.  S.  372,  and  cases  cited  in  the  opinion; 
Parsons  v.  Vemke,  164  U.  S.  89. 

In  Knight  v.  United  States  Land  Association,  142  U.  S.  161, 
is  a  full  discussion  by  Mr.  Justice  Lamar  of  the  power  of  the 
Secretary  of  the  Interior  over  proceedings  in  respect  to  the 
VOL.  cLxvra— 38 
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disposition  of  public  lands,  and  on  page  178  it  is  said,  as  illus- 
trative of  the  scope  of  that  power:  "For  example,  if,  when  a 
patent  is  about  to  issue,  the  Secretary  should  discover  a  fatal 
defect  in  the  proceedings,  or  that  by  reason  of  some  newly 
ascertained  fact  the  patent,  if  issued,  would  have  to  be  an- 
nulled, and  that  it  would  be  his  duty  to  ask  the  Attorney 
General  to  institute  proceedings  for  its  annulment,  it  would 
hardly  be  seriously  contended  that  the  Secretary  might  not 
interfere  and  prevent  the  execution  of  the  patent.  He  could 
not  be  obliged  to  sit  quietly  and  allow  a  proceeding  to  be 
consummated,  which  it  would  be  immediately  his  duty  to  ask 
the  Attorney  General  to  take  measures  to  annul."  And, 
again,  on  page  181  is  this  language :  "  The  Secretary  is  the 
guardian  of  the  people  of  the  United  States  over  the  public 
lands.  The  obligations  of  his  oath  of  office  oblige  him  to  see 
that  the  law  is  carried  out,  and  that  none  of  the  public  domain 
is  wasted  or  is  disposed  of  to  a  party  not  entitled  to  it.  He 
represents  the  Government,  which  is  a  party  in  interest  in 
every  case  involving  the  surveying  and  disposal  of  the  public 
lands."  See  also  Orchard  v.  Alexander,  157  U.  S.  372,  381, 
382;  Warner  VaUey  Stock  Company  v.  Smith,  165  U.  S.  28, 
34.  This  jurisdiction  extends  to  the  ordering  of  new  surveys 
whenever  in  the  judgment  of  the  department  there  has  been 
error  or  fraud  in  those  already  made.  Cragin  v.  PoweU,  128 
U.  S.  691.  In  Tubhs  v.  WUhoit,  138  U.  S.  134,  143,  the  court 
quoted  with  approval  this  passage  from  a  letter  of  the  Secre- 
tary of  the  Interior :  "  There  can  be  no  doubt  but  that  under 
the  act  of  July  4,  1836,  reorganizing  the  general  land  office, 
the  Commissioner  has  general  supervision  over  all  surveys, 
and  that  authority  is  exercised  whenever  error  or  fraud  is 
alleged  on  the  part  of  the  surveyor  general."  And  in  New 
Orleans  v.  Paine,  147  U.  S.  261,  the  question  was  presented 
as  to  the  power  of  the  department  to  order  a  new  survey,  and 
on  page  266  the  rule  was  thus  stated:  "If  the  department 
was  not  satisfied  with  this  survey,  there  was  no  rule  of  law 
standing  in  the  way  of  its  ordering  another.  Until  the  matter 
is  closed  by  final  action,  the  proceedings  of  an  officer  of  a 
department  are  as  much  open  to  review  or  reversal  by  himself, 
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or  his  successor,  as  are  the  interlocutory  decrees  of  a  court 
open  to  review  upon  the  final  hearing."  So,  notwithstanding 
that  a  survey  had  been  made  and  that  such  survey  indicated 
that  the  land  in  controversy  was  swamp  land,  and,  therefore, 
passing  under  the  act  of  1850  to  the  State  of  Michigan,  it  was 
within  the  power  of  the  land  department,  at  any  time  prior  to 
the  issue  of  a  patent,  of  its  own  motion,  to  order  a  resurvey, 
and  correct  by  that  any  mistakes  in  the  prior  survey. 

But  in  this  case  it  is  not  necessary  to  rely  alone  on  the  gen- 
eral power  vested  in  the  land  department,  for  as  early  as  1842 
the  attention  of  the  legislature  of  Michigan  was  called  to  the 
fact  that  there  had  been  errors  in  the  surveys  of  public  lands 
within  the  State,  and  a  resolution  was  passed  by  it  in  these 
words : 

"  Whereas,  it  has  been  satisfactorily  made  to  appear  to  this 
legislature  that  large  districts  of  lands  lying  within  the  limits 
of  the  State  of  Michigan  have  been  returned  by  some  of  the 
deputy  United  States  surveyors  to  the  general  land  office 
as  surveyed,  where  no  surveys  whatever  have  been  made,  or 
where  the  surveys  have  been  so  imperfectly  done  as  to  be 
utterly  valueless;  and  whereas,  the  United  States  surveyor 
general  of  this  land  district  has  caused  the  lands  so  represented 
as  surveyed  to  be  offered  for  sale,  to  the  very  great  injury  of 
the  State  of  Michigan  and  the  citizens  thereof  ;  therefore, 

"  £e  it  resolved  by  the  Senate  and  House  of  Representatives 
of  the  State  of  Michigan^  That  the  President  of  the  United 
States  be  requested  to  cause  the  subdivisions  of  the  follow- 
ing townships  of  land,  situate  within  the  State  of  Michigan, 
and  which  have  been  represented  to  have  been  surveyed,  but 
which  have  either  not  been  surveyed  or  have  been  so  imper- 
fectly surveyed  that  said  work  is  valueless,  to  be  surveyed  at 
as  early  a  day  as  may  be  consistent,  viz. : 

*  *  *  *  * 

"  Resolved^  That  the  governor  be  requested  to  transmit  the 
foregoing  preamble  and  resolution  to  the  President  of  the 
United  States."     Laws  Mich.  1842,  No.  8. 

A  letter,  enclosing  a  copy  of  this  resolution,  was  forwarded 
to  the  Commissioner  of  the  General  Land  Office,  and  by  him 
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referred  to  the  President,  who  endorsed  it  as  follows :  "  Let 
the  matter  be  referred  to  the  surveyor  general,  with  instruc- 
tions as  indicated,  and  let  the  Governor  of  Michigan  be 
informed  of  the  measures  to  be  adopted."  Thereupon  pro- 
ceedings for  new  surveys  were  taken  by  the  land  department, 
of  which  fact  the  Governor  of  the  State  was  duly  informed. 
It  is  true  that  in  the  resolutions  of  the  Michigan  legislature 
81  townships  were  specifically  named,  and  that  the  land  in 
controversy  was  not  included  within  those  townships,  but  it 
appears  that  on  the  strength  of  the  information  thus  furnished 
the  land  department  proceeded  to  make  new  surveys  of  other 
lands  than  those  specifically  mentioned  by  the  legislature,  and 
the  attention  of  Congress  having  been  called  to  the  matter,  it 
from  1845  to  1856  inclusive  made  appropriations  for  correct- 
ing surveys  in  the  State  of  Michigan.  Act  of  March  3,  1845, 
c.  71,  5  Stat.  752,  762 ;  Act  of  August  10,  1846,  c.  175,  9  Stat. 
85,  95 ;  Act  of  March  3,  1849,  c.  100,  9  Stat.  354,  365 ;  Act 
of  September  30,  1850,  c.  90,  9  Stat.  523,  530;  Act  of  March 
3,  1851,  c.  32,  9  Stat.  598,  611,  612 ;  Act  of  March  3,  1853,  c. 
97,  10  Stat.  189,  204;  Act  of  August  4,  1854,  c.  242,  10  Stat. 
546,  565 ;  Act  of  March  3, 1855,  c.  175,  10  Stat.  643,  660 ;  Act 
of  August  18,  1856,  c.  129,  11  Stat.  81,  86.  The  last  three 
appropriations  were  made  after  the  sending  of  the  approved 
list  for  the  Ionia  land  district  to  the  Governor  on  January  13, 
1854. 

It  may  be  noticed  here,  in  passing,  that  in  the  adjustment 
of  the  swamp  land  grant  for  the  State  of  Michigan  the  land 
department  did  not  include  in  one  list  all  the  swamp  lands 
within  the  State,  but  made  out  several  lists,  apparently  one  at 
least  for  each  land  district. 

Not  only  was  there  general  knowledge  on  the  part  of  the 
authorities  of  the  State,  as  of  those  at  Washington,  of  the 
existence  of  errors  and  mistakes  in  the  original  surveys  of 
public  lands  in  the  State  of  Michigan,  but  also  was  there 
particular  information  as  to  supposed  errors  in  the  surveys  of 
the  land  in  controversy.  After  the  passage  of  the  act  of  1850 
the  Commissioner  of  the  general  land  office  instructed  the 
surveyor  general  of  the  State  of  Michigan  to  examine  the 
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field  notes  of  the  surveys  on  file  in  his  office  and  report  there- 
from a  list  of  the  lands  which  were  swamp  or  overflowed. 
From  time  to  time  the  surveyor  general  forwarded  to  the  land 
department  lists  in  accordance  with  these  instructions.  On 
March  29,  1862,  he  forwarded  a  list  containing  the  land  in 
question,  and  in  the  letter  accompanying  is  found  this  lan- 
guage:  "The  districts  reported  by  Judge  Burt  and  Hiram 
Burnham  to  be  fraudulent  are  embraced  in  this  list  and  marked 
'F',"  and  in  that  list  the  district  containing  the  land  in  contro- 
versy is  marked  with  the  letter  "  F,"  so  that  upon  the  records 
of  the  general  land  office  was  to  be  found  information  that 
the  survey  of  this  particular  land  was  reported  to  be  erroneous, 
and  as  such  was  likely  to  be  included  in  resurveys  then  pend- 
ing. The  report  of  the  commissioner  of  the  state  land  office 
to  the  legislature  of  the  State,  for  the  year  ending  November 
30,  1856,  contains  this  statement:  "Patents  are  now  received 
for  all  these  lands  in  the  State  except  those  situate  in  the 
Ionia  land  district,  comprising  about  1,200,000  acres,  and  for 
these  we  are  assured  the  patents  will  soon  be  forwarded,  the 
making  of  which  have  been  delayed  in  consequence  of  exten- 
sive resurveys  by  the  General  Government,  which,  in  some 
instances,  changes  the  amount  and  character  of  the  land." 
And  again,  after  speaking  of  the  application  for  the  purchase 
of  particular  tracts,  he  says  they  have  been  denied,  because 
"no  valid  sale  could  be  made  until  after  a  compliance  with 
the  law  requiring  advertisement  of  a  public  offering  to  be 
published  in  each  county  of  the  State ;  and  such  public  sale 
or  offering  has  not  been  deemed  advisable  until  after  the  title 
of  the  State  to  the  grant  should  be  wholly  confirmed  by  the 
issue  of  the  patents,  and  the  numerous  corrections  and  restate- 
ments of  the  lists  necessary  to  be  previously  made  by  the 
department  at  Washington."  And  still  again:  "It  is  well 
known  that  many  tracts,  and  sometimes  almost  entire  sections, 
are  now  considered  as  among  the  best  of  farming  lands,  or 
extensively  covered  with  pine  and  other  valuable  timber." 

Upon  the  resurveys  the  land  in  controversy  was  shown  not 
to  be  swamp  and  overflowed  land,  and  lists  conforming  to 
these  new  surveys  were  duly  approved  and  certified  by  the 
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Secretary  of  the  Interior  and  forwarded  to  the  Governor  of  the 
State  of  Michigan ;  the  receipt  of  such  lists  was  acknowledged 
and  a  request  made  for  patents  for  the  lands  described  therein, 
and  patents  were  issued  and  accepted  conveying  such  lands. 

These  facts  indicate  very  clearly  an  adjustment  of  the  grant 
upon  the  basis  of  the  resurveys.  Undoubtedly  the  beneficiary 
of  such  a  grant  is  interested  in  its  adjustment  and  may  properly 
be  heard  before  the  officers  of  the  grantor  in  determining 
what  lands  are  embraced  within  it,  and  any  assent  by  the 
grantee  to  a  determination  made  by  the  officers  of  the  grantor 
as  to  the  lands  passing  within  the  grant  would  be  binding 
upon  it.  In  this  case  the  grant  was  for  the  benefit  of  the 
State  of  Michigan,  but  in  the  act  of  1850  making  the  grant, 
Congress,  as  it  had  a  right  to  do,  clearly  indicated  the  officer  of 
the  State,  to  wit,  the  Governor,  whose  action  in  the  premises 
should  be  the  action  of  the  grantee.  Under  these  circum- 
stances, it  being  known  that  there  were  errors  in  the  surveys, 
and  the  legislature  of  the  State  having  requested  action  to  be 
taken  to  correct  these  errors,  and  resurveys  having  been  under- 
taken, and  while  they  were  being  prosecuted  for  the  purpose 
of  correcting  such  errors,  a  list  of  lands,  which  by  the  original 
surveys  appeared  to  be  swamp  and  overflowed,  was  made  out 
and  forwarded  to  the  Governor.  Upon  the  records  of  the 
land  department  the  original  survey  of  the  district  containing 
the  land  in  controversy  was  at  that  time  challenged  as  fraudu- 
lent. After  the  list  containing  this  land  had  been  forwarded 
to  the  Governor  and  his  request  for  a  patent  returned  to  the 
land  department,  a  patent  was  issued  not  including  this  land. 
Subsequently  the  resurveys  were  finished  and  according  to 
them  this  land  was  excluded  from  the  grant.  Thereupon  a 
new  and  corrected  list  containing  the  lands,  which  by  the  re- 
surveys were  shown  to  be  swamp  and  overflowed,  was  made 
out,  approved  by  the  Secretary  of  the  Interior  and  forwarded 
to  the  Governor.  Upon  its  receipt  the  Governor  requested 
patents  to  be  issued,  and  patents  were  issued  conveying  the 
lands  specified  therein.  This  clearly  shows  an  acceptance  by 
the  officer  of  the  State,  charged  under  the  act  of  Congress 
with  the  duty  of  so  doing,  of  the  resurveys  as  within  the 
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authority  of  the  land  department,  and  makes  the  adjustment 
of  the  grant  upon  the  basis  of  such  resurveys  final  and 
conclusive.  The  act  of  the  State  in  accepting  the  new  and 
corrected  survey  as  the  basis  of  adjustment  is  tantamount  to 
a  waiver  of  any  claims  under  the  prior  and  erroneous  survey, 
for  it  cannot  be  that  a  grantee  accepting  a  patent  for  lands 
which  according  to  a  final  and  correct  survey  are  shown  to  be 
within  the  terms  of  the  grant  can  thereafter  be  heard  to 
say,  Notwithstanding  I  have  taken  all  the  lands  shown  to 
belong  to  me  by  this  correct  survey,  I  also  claim  lands 
which  by  a  prior  and  erroneous,  if  not  fraudulent  survey, 
appeared  to  pass  under  the  grant.  He  cannot  in  that  way 
enlarge  the  scope  of  the  grant,  and  after  taking  lands  which 
are  finally  determined  to  pass  under  the  grant  say,  I  also 
insist  upon  lands  which  upon  such  final  survey  are  shown  not 
to  be  within  the  grant,  simply  because  under  a  prior  erroneous 
survey  they  appeared  to  be  within  its  terms. 

We  come  now  to  consider  the  e£fect  of  the  act  of  March  3, 
1857,  c.  117,  11  Stat.  251,  which  provided : 

"  That  the  selection  of  swamp  and  overflowed  lands  granted 
to  the  several  States  by  the  act  of  Congress  .  .  .  hereto- 
fore made  and  reported  to  the  commissioner  of  the  general 
land  office,  so  far  as  the  same  shall  remain  vacant  and  un- 
appropriated, and  not  interfered  with  by  an  actual  settlement 
under  any  existing  law  of  the  United  States,  be  and  the  same 
are  hereby  confirmed,  and  shall  be  approved  and  patented  to 
the  said  several  States,  in  conformity  with  the  provisions  of 
the  act  aforesaid,  as  soon  as  may  be  practicable  after  the  pas- 
sage of  this  law :  Provided,  however j  That  nothing  in  this  act 
contained  shall  interfere  with  the  provisions  of  the  act  of  Con- 
gress entitled  '  An  act  for  the  relief  of  purchasers  and  locators 
of  swamp  and  overflowed  lands,'  approved  March  the  second, 
eighteen  hundred  and  fifty-five,  which  shall  be  and  is  hereby 
continued  in  force,  and  extended  to  all  entries  and  locations  of 
lands  claimed  as  swamp  lands  made  since  its  passage." 

It  is  contended  by  the  plaintiff  that  the  purpose  and  effect 
of  this  act  were  to  confirm  to  the  State  of  Michigan  the  title 
to  all  lands  marked  on  the  approved  and  certified  list  of  Jan- 
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uary  13,  1854,  as  swamp  and  overflowed  lands,  and  to  direct; 
the  issue  of  a  patent  or  patents  therefor.  Whatever  question 
might  have  existed,  were  it  not  for  this  act,  as  to  whether  any 
of  the  lands  marked  on  such  lists  were  swamp  and  overflowed 
lands,  and  whatever  authority  there  might  otherwise  be  in  the 
land  department  to  make  corrections,  Congress,  which  had 
full  power  over  the  matter,  by  it  in  terms  granted  to  the  State 
these  lands ;  such  action  by  Congress  was  a  finality ;  there- 
after no  inquiry  could  be  made  as  to  the  character  of  the 
lands ;  no  correction  of  the  list ;  and  the  full  equitable  title 
passed  to  the  State,  beyond  the  possibility  of  challenge.  It 
is  insisted  that  Congress  must  have  known  of  the  alleged 
irregularities  in  the  surveys ;  known  of  the  approval  by  the 
Secretary  of  the  Interior  of  this  list;  that  it  had  been  for- 
warded to  the  Governor;  that  the  Governor  had  accepteil 
and  requested  the  issue  of  patents ;  and  with  this  knowledge 
passed  this  act,  intending  thereby  to  remove  all  question  as  to 
the  character  of  the  lands,  to  put  an  end  to  the  necessity  for 
any  further  examination,  and  to  make  this  list  the  single  and 
absolute  evidence  of  the  lands  it  was  granting  to  the  State  of 
Michigan.  There  would  be  force  in  this  contention  if  the  act 
of  1850  contained  simply  a  grant  to  the  State  of  Michigan, 
and  there  were  but  a  single  list  of  swamp  lands  in  that  State. 
It  might  then  well  be  said  that  this  act  was  passed  with 
reference  solely  to  the  conditions  existing  in  respect  to  this 
attempted  selection  of  swamp  and  overflowed  lands  in  that 
State,  but  the  act  of  1850  was  a  grant  to  all  the  States,  and 
the  act  of  1857  must,  therefore,  be  construed  as  applicable  to 
the  conditions  existing  in  all  of  the  States.  It  is  contended 
by  the  defendants  that  it  applies  only  to  those  States  in  which 
the  state  authorities  had  attempted  to  make  selections  of 
swamp  and  overflowed  lands  within  their  limits,  and  had  com- 
municated such  selections  to  the  land  department,  and  that  its 
purpose  was  simply  to  confirm  to  the  States  lists  which  con- 
stituted selections  made  by  them,  and  with  reference  to  which 
the  Secretary  of  the  Interior  had  delayed  and  neglected  to 
act  ;  and  they  refer  to  the  opinion  of  this  court  in  Tvhbs  v. 
WUJioit,  138  U.  S.  134, 137,  in  which  it  is  said : 
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"  In  consequence  of  the  delays  in  certifying  the  lists  and 
the  inconveniences  which  followed,  the  legislatures  of  several 
States,  in  which  such  lands  existed,  undertook  to  identify  the 
lands  and  dispose  of  them,  and  for  that  purpose  passed  various 
acts  for  their  survey  and  sale  and  the  issue  of  patents  to  pur- 
chasers. The  conflicts  which  thus  arose  between  parties 
claiming  under  the  State  and  parties  claiming  directly  from 
the  United  States  led  to  various  acts  of  Congress  for  the 
relief  of  purchasers  and  locators  of  swamp  and  overflowed 
lands.  Act  of  March  2,  1855,  10  Stat.  634,  c.  147;  act  of 
March  3,  1857,  11  Stat.  251,  c.  117." 

This  argument  is  entitled  to  consideration  because  the  word 
"selection"  applies  more  naturally  to  the  action  of  the 
grantee  in  reporting  to  the  land  department  the  lands  which 
it  claims,  than  to  the  action  of  the  land  officers  in  identifying 
from  the  field  notes  what  are  and  what  are  not  swamp  and 
overflowed  lands.  The  term  "  selection  "  is  not  an  apt  word 
to  describe  the  identification  of  certain  lands  according  to 
evidence  presented  of  their  character.  But  we  need  not  rest 
on  this.  Conceding  that  the  statute  applies  not  merely  to 
those  cases  in  which  affirmative  action  had  been  taken  by  the 
States,  but  also  to  those  in  which  without  any  such  action  the 
only  proceedings  had  been  those  in  the  land  department  of 
the  United  States,  still  we  think  that  it  cannot  be  held  that 
this  act  is  to  be  construed  as  expressing  a  purpose  to  make  the 
list  in  this  case,  approved  and  certified  to  the  State,  a  finality 
as  to  the  lands  passing  under  the  grant  and  an  absolute  trans- 
fer of  the  equitable  title. 

In  order  to  fully  understand  the  matter  attention  must  be 
called  to  the  act  of  1850.  That  granted,  as  has  been  seen, 
swamp  and  overflowed  lands,  and  directed  the  Secretary  of 
the  Interior,  as  soon  as  practicable,  to  make  an  accurate  list 
and  plats  of  such  lands  and  transmit  the  same  to  the  Gover- 
nor, and  thereafter,  at  his  request,  cause  a  patent  to  be  issued. 
The  manner  in  which  the  Secretary  should  discharge  this 
duty,  the  evidence  that  should  be  required  by  him  as  to  the 
character  of  the  lands,  were  not  prescribed  by  the  act ;  the 
matter  was  left  to  his  discretion.      The  Secretary  sent  out 
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instructions  to  the  surveyor  general  of  the  State  of  Michigan 
to  make  lists  of  the  unsold  swamp  lands,  as  shown  by  the 
field  notes  on  file  in  his  oflBce.  From  these  instructions  we 
quote  this  passage  :  "  The  only  reliable  data  in  your  pos- 
session, from  which  these  lists  can  be  made  out,  are  the  field 
notes  of  the  surveys  on  file  in  your  office,  and  if  the  author- 
ities of  the  State  are  willing  to  adopt  these  as  the  basis  of 
those  lists,  you  will  so  regard  them ;  if  not,  and  those  authori- 
ties furnish  you  satisfactory  evidence  that  any  lands  are  of 
the  character  embraced  by  the  grant,  you  will  so  report 
them."  On  receipt  of  a  letter  containing  notice  of  this  from 
the  surveyor  general  the  Governor  replied  that  he  did  not 
have  authority  to  incur  any  expense  in  the  matter,  and  after- 
wards referred  it  by  message  to  the  legislature,  which  body, 
by  act  passed  June  28, 1851,  Laws  of  Michigan,  1851,  p.  322, 
adopted  the  surveys  on  file  in  the  surveyor  general's  office  as 
the  basis  of  adjustment.  The  effect  of  this  legislative  action 
was  not  to  make  an  erroneous  survey  conclusive  nor  to  pre- 
clude the  land  department  from  the  exercise  of  its  unques- 
tioned jurisdiction  to  correct  surveys,  but  simply  to  accept  the 
field  notes  finally  approved  as  the  evidence  of  the  lands  pass- 
ing under  the  grant,  leaving  to  the  land  department  to  make 
any  needed  corrections  in  the  surveys  and  field  notes.  In 
other  States  different  action  was  taken  by  the  state  authori- 
ties, as  appears  from  the  opinion  of  this  court  in  Tuhbs  v.  WiJr 
hoity  supra.  Now,  the  obvious  purpose  of  this  act  of  1857 
was  to  ratify  and  confirm  the  various  steps  taken  by  the 
Secretary  of  the  Interior  in  the  selection  of  swamp  and  over- 
flowed lands.  It  was  general  in  its  terms,  reaching  to  all  the 
States,  and  the  different  modes  by  which  identification  of  the 
swamp  and  overflowed  lands  had  been  attempted  to  be  accom- 
plished. It  cannot  fairly  be  construed  as  intending  to  put  an 
end  to  all  further  inquiry  in  the  land  department,  nor  to  oust 
that  department  of  jurisdiction  to  inquire  into  and  correct  any 
frauds  or  mistakes,  but  was  a  general  ratification  and  con- 
firmation of  the  methods  pursued.  It  cannot  be  supposed 
that  Congress  intended  by  this  act  to  condone  all  frauds,  to 
prevent  the  correction  of  errors  or  mistakes,  to  take  eyery- 
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thing  as  it  then  appeared  on  the  records  of  the  land  depart- 
ment, and,  forbidding  any  further  inquiry,  declare  that  lands 
which  by  such  records,  through  error  or  fraud,  appeared  to  be 
swamp  and  overflowed,  should  be  granted  to  the  State.  It 
was  not  an  act  to  enlarge  the  grant  of  1850.  It  was  not  an  act 
to  oust  the  land  department  of  its  ordinary  jurisdiction  to  in- 
quire into  and  ascertain  what  were  swamp  and  overflowed 
lands,  but  was  an  act  confirming  and  ratifying  the  methods 
thus  far  pursued.  Congress  must  have  been  aware  of  the  fact 
that  there  were  charges  of  fraud  or  mistake  in  reference  to  the 
surveys  in  the  State  of  Michigan.  It  had  appropriated  large 
sums  for  resurveys.  They  had  partially  been  made,  and  mis- 
takes, if  not  frauds,  had  been  found.  It  does  not  appear  that 
such  charges  existed  in  reference  to  the  surveys  in  other  States ; 
at  any  rate,  it  is  not  to  be  presumed  that  all  surveys  in  all  the 
States  were  fraudulent  or  erroneous,  and  it  would  require  very 
clear  and  direct  language  before  the  intent  could  be  imputed 
to  Congress  to  ignore  the  existence  of  alleged  frauds  and  errors 
in  the  one  State  and  to  confirm  titles  to  lands  in  that  State 
based  upon  such  fraudulent  or  erroneous  surveys,  and  thereby 
enlarge,  perhaps  very  materially,  the  amount  of  the  grant  to 
such  State.  The  language  of  the  act  does  not  compel  any  such 
conclusion  as  to  the  intent  of  Congress. 

The  decision  in  Martin  v.  Marks,  97  U.  S.  345,  does  not  con- 
flict with  this  construction  of  the  act  of  1857.  It  is  true  this 
language  is  found  in  the  opinion :  "  After  the  passage  of  that 
act  the  land  department  had  no  right  to  set  aside  the  selec- 
tions." But  in  that  case  there  was  no  question  of  the  power 
of  the  land  department  to  correct  errors  or  mistakes.  The 
plaintiff  relied  on  a  list  made  by  the  surveyor  general  of  Louis- 
iana of  swamp  and  overflowed  lands,  which  list,  containing 
the  land  in  dispute,  had  been  forwarded  to  the  general  land 
office,  and  there  filed.  It  did  not  appear  that  this  list  had 
been  formally  approved  by  the  Secretary  of  the  Interior,  as 
contemplated  by  the  act  of  1850.  The  defendant  relied  on  a 
patent  from  the  United  States,  issued  long  thereafter.  It  was 
held  that  the  act  of  1857  dispensed  with  the  formal  approval 
by  the  Secretary  of  the  Interior,  and  confirmed  the  lists  made 
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and  filed  with  the  commissioner  of  the  general  land  oflBce. 
And  in  view  of  that  fact,  and  as  no  question  had  been  made 
in  the  land  department  of  the  correctness  of  the  survey,  it  was 
adjudged  that  the  equitable  title  of  the  State  to  the  land  was 
perfect.  So,  in  this  case,  if  there  had  been  no  challenge  of 
the  original  surveys,  no  attempt  at  a  resurvey  or  to  correct 
errors  or  mistakes,  and  there  had  been  simply  a  lack  of  the 
formal  approval  of  the  list  by  the  Secretary  of  the  Interior, 
that  case  would  have  compelled  an  adjudication  that  the  full 
equitable  title  had  passed  to  the  State  of  Michigan,  and  would 
have  invalidated  the  patent  subsequently  issued  by  the  United 
States  directly  to  the  parties  under  whom  the  defendants 
claim.  But  that  is  far  from  deciding  that  all  power  in  the 
land  department  to  inquire  into  frauds  or  errors  in  the  surveys 
was  taken  away  and  all  frauds  upon  the  Government  in  such 
surveys  condoned.  It  was  merely  a  decision  that  as  the  iden- 
tification by  the  surveyor  general  of  the  land  as  swamp  land 
had  not  been  challenged  for  fraud  or  mistake,  it  was  binding 
on  the  question  of  title,  and  the  approval  by  the  Secretary  of 
the  Interior  and  the  issue  of  the  patent  were  simply  ministerial 
acts.     See  also  Blanc  v.  Lafayette^  11  How.  104. 

We  see  no  error  in  the  judgment  of  the  Court  of  Appeals, 
and  it  is,  therefore, 

Affirmed. 


NORTHERN  PACIFIC  RAILROAD  COMPANY  v. 
MUSSER-SAUNTRY  LAND,  LOGGING  AND  MAN- 
UFACTURING COMPANY. 

APPEAL    FROM    THE    OIECUIT    COURT    OF    APPEALS    FOR    THE 
SEVENTH  oiRcurr. 

No.  121.    Ai^ed  November  80,  December  1,  1S97.  —  Decided  December  90, 1897. 

The  withdrawal  from  sale  by  the  Land  Department  in  March,  1866,  of  lands 
within  the  indemnity  limits  of  the  grants  of  June  3,  1856,  and  May  5, 
1864,  to  the  State  of  Wisconsin  to  aid  in  the  construction  of  a  railroad, 
exempted  such  lands  from  the  operation  of  the  grant  to  the  Northern 
Pacific  Railroad  Company  by  the  act  of  July  2,  1864  ;  though  it  may  be 


Digitized  by 


Google 


NO.  PAC.   RAILROAD  v.  MUSSER-SAUNTRY  CO.      605 

Statement  of  the  Case. 

that  a  different  rule  would  obtain  if  the  grant  to  the  State  had  been  of  a 
later  date  than  that  to  the  Northern  Pacific  Company. 

As  to  place  lands,  it  is  settled  that,  in  case  of  conflict,  the  title  depends  on 
the  dates  of  the  grants,  and  not  on  the  times  of  the  filing  of  the  maps  of 
definite  location. 

It  is  not  intended  hereby  to  question  the  rule  that  the  title  to  Indemnity 
lands  dates  from  selection,  and  not  from  the  grant :  but  all  here  decided 
is,  that  when  a  withdrawal  of  lands  within  indemnity  limits  is  made  in 
aid  of  an  earlier  land  grant,  and  made  prior  to  the  filing  of  the  map  of 
definite  location  by  a  company  having  a  later  grant  —  the  latter  having 
such  words  of  exception  and  limitation  as  are  found  in  the  grant  to  the 
plaintiff — it  operates  to  except  the  withdrawn  lands  from  the  scope  of 
such  later  grant. 

The  facts  in  this  case  are  as  follows :  On  June  3, 1856,  c.  43, 
11  Stat.  20,  Congress  made  a  grant  to  the  State  of  Wiscon- 
sin to  aid  in  the  construction  of  a  railroad  of  every  alternate 
section  of  land  designated  by  odd  numbers,  for  six  sections  in 
width,  on  each  side  of  the  line,  with  the  right  to  select  indem- 
nity within  fifteen-mile  limits.  The  line  of  this  road  was 
definitely  fixed  September  20, 1858.  This  grant  was  enlarged 
by  the  act  of  May  5,  1864,  c.  80,  13  Stat.  66,  to  one  of  ten 
alternate  sections  on  each  side  per  mile  with  indemnity  limits 
extended  to  twenty  miles  from  the  line  of  the  road.  The 
Chicago,  St.  Paul,  Minneapolis  and  Omaha  Railway  Company, 
one  of  the  defendants  herein,  became  the  beneficiary  of  this 
grant.  The  road  was  afterwards  constructed,  and  the  lands 
in  controversy  are  more  than  fifteen  but  less  than  twenty  miles 
from  the  line  of  definite  location  and  construction.  In  March, 
1866,  the  lands  within  the  indemnity  limits  named  in  the  act 
of  1864  were  by  the  Secretary  of  the  Interior  withdrawn  from 
sale  and  notice  thereof  given  to  the  local  land  officers.  This 
withdrawal  remained  unrescinded  and  unaltered  until  1889. 
In  1883  the  defendant  railway  company  selected  the  lands  in 
controversy  in  lieu  of  lands  lost  in  its  place  limits.  These 
selections  were  approved  by  the  local  land  officers  and  trans- 
mitted to  the  commissioner  of  the  general  land  office  for 
his  approval.  In  the  same  year  the  State  of  Wisconsin  issued 
patents  for  the  lands  to  that  company,  which  thereafter  sold 
and  conveyed  them  to  the  grantor  of  its  co-defendant,  the 
land,  logging  and  manufacturing  company.     On  a  readjust- 
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ment  of  the  land  grant  the  railway  company's  title  failed,  and 
thereafter  the  grantee  of  the  railway  company  purchased 
them,  pursuant  to  the  act  of  March  3, 1887,  c.  376, 24  Stat.  556. 

On  the  other  hand,  the  Northern  Pacific  Railroad  Company, 
plaintiff  and  appellant,  on  July  2,  1864,  c.  217,  13  Stat.  365, 
367,  received  a  grant  from  Congress.  The  third  section  of 
the  act  making  this  grant  contains  this  description  of  the 
lands  granted  : 

"Every  alternate  section  of  public  land  ...  to  the 
amount  of  twenty  alternate  sections  per  mile,  on  each  side  of 
said  railroad  line,  as  said  company  may  adopt,  through  the 
Territories  of  the  United  States,  and  ten  alternate  sections  of 
land  per  mile,  on  each  side  of  said  railroad  whenever  it  passes 
through  any  State,  and  whenever  on  the  line  thereof,  the 
Iffnited  States  have  full  title,  not  reserved,  sold,  granted  or 
otherwise  appropriated,  and  free  from  preemption,  or  other 
claims  or  rights,  at  the  time  the  line  of  said  road  is  definitely 
fixed,  and  a  plat  thereof  filed  in  the  office  of  the  commissioner 
of  the  general  land  office ;  and  whenever,  prior  to  said  time, 
any  of  said  sections  or  parts  of  sections  shall  have  been 
granted,  sold,  reserved,  occupied  by  homestead  settlers  or  pre- 
empted, or  otherwise  disposed  of,  other  lands  shall  be  selected 
by  said  company  in  lieu  thereof." 

On  July  30,  1870,  plaintiff  fixed  the  general  route  of  its 
road  and  filed  plats  thereof  with  the  Secretary  of  the  Interior. 
On  August  13,  1870,  a  withdrawal  of  the  lands  within  twenty 
miles  of  this  route  was  ordered  in  aid  of  the  grant.  On  July 
6,  1882,  plaintiff  definitely  fixed  that  portion  of  its  line  oppo- 
site these  lands.  They  are  within  the  limits  of  the  above- 
mentioned  withdrawal,  and  also  within  the  place  limits  of 
plaintiff's  grant,  as  those  limits  were  adjusted  and  fixed  accord- 
ing to  the  map  of  definite  location.  Relying  upon  the  title 
acquired  by  this  grant,  and  the  proceedings  had  thereunder,  as 
above  described,  the  plaintiff  filed  its  bill  on  May  3,  1893,  in 
the  Circuit  Court  of  the  United  States  for  the  Western  Dis- 
trict of  Wisconsin,  to  restrain  the  issue  of  patents  to  the 
manufacturing  company,  and  to  quiet  its  own  title.  A  de- 
murrer to  this  bill  was,  in  May,  1894,  sustained,  and  a  decree 
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entered  dismissing  the  bill.  On  appeal  to  the  Court  of  Ap- 
peals for  the  Seventh  Circuit  this  decree  was  affirmed,  34  TJ.  S. 
App.  66,  and  thereupon  the  plaintiff  brought  the  case  to  this 
court  for  review. 

Mr.  G,  W.  Btmn  for  appellants. 

Mr.  Thomas  Wilson  for  appellees. 

Mb.  Justice  Bbewer,  after  stating  the  case^  delivered  the 
opinion  of  the  court. 

But  a  single  question  is  presented  in  this  case,  and  that  is 
whether  the  withdrawal  from  sale  by  the  Land  Department 
in  March,  1866,  of  lands  within  the  indemnity  limits  of  the 
grant  of  1856  and  1864  exempted  such  lands  from  the  opera- 
tion of  the  grant  to  the  plaintiff.  It  will  be  perceived  that 
the  grant  in  aid  of  the  defendant  railway  company  was  prior 
in  date  to  that  to  the  plaintiff,  and  that  before  the  time 
of  the  filing  of  plaintiff's  maps  of  general  route  and  definite 
location  the  lands  were  withdrawn  for  the  benefit  of  the  de- 
fendant. The  grant  to  the  plaintiff  was  only  of  lands  to 
which  the  United  States  had  "full  title,  not  reserved,  sold, 
granted  or  otherwise  appropriated,  and  free  from  preemption, 
or  other  claims  or  rights,  at  the  time  the  line  of  said  road  is 
definitely  fixed." 

The  withdrawal  by  the  Secretary  in  aid  of  the  grant  to  the 
State  of  Wisconsin  was  valid,  and  operated  to  withdraw  the 
odd-numbered  sections  within  its  limits  from  disposal  by 
the  land  officers  of  the  Government  under  the  general  land 
laws.  The  act  of  the  Secretary  was  in  effect  a  reservation. 
Wolcott  V.  Des  Moines  Co.y  5  Wall.  681 ;  Wolsey  v.  Chapman, 
101  U.  S.  755,  and  cases  cited  in  the  opinion ;  Hamblin  v. 
Westell  Land  Company^  147  U,  S.  531,  and  cases  cited  in  the 
opinion.  It  has  also  been  held  that  such  a  withdrawal  is 
effective  against  claims  arising  under  subsequent  railroad  land 
grants.  St.  Paul  do  Pacific  Railroad  v.  Northern  Pacific 
Railroad^  139  U.  S.  1,  17,  18 ;  Wiscon^n  Central  Railroad  v. 
Forsythe,  159  U.  S.  46,  54 ;  Spencer  v.  McDougal,  159  U.  S.  62. 
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While  it  is  true  that  the  intent  of  Congress  in  respect  to  a 
land  grant  is  to  be  determined  by  a  consideration  of  all  the 
provisions  of  the  statute,  and  that  the  word  "  reserved  "  may 
not  always  be  held  to  include  lands  withdrawn  for  the  purpose 
of  supplying  possible  deficiencies  in  some  prior  land  grant,  yet, 
as  that  is  the  ordinary  scope  of  the  word,  if  any  narrower  or 
different  meaning  is  to  be  attributed  to  it  in  this  grant  the 
reasons  therefor  must  be  clear.  The  use  of  a  word  which  has 
generally  received  a  certain  construction  raises  a  presumption 
that  Congress  used  it  in  this  grant  with  that  meaning,  and  it 
devolves  on  the  one  claiming  any  other  construction  to  show 
sufficient  reasons  for  ascribing  to  Congress  an  intent  to  use  it 
in  such  sense.  It  is  said  that  the  phraseology  of  the  various 
Congressional  grants  is  different,  and  therefore  each  one  must 
be  considered  by  itself.  This,  in  a  general  way,  may  be  ad- 
mitted, but  at  the  same  time  the  frequent  use  of  a  certain 
word  in  a  particular  sense  is,  to  say  the  least,  very  persuasive 
that  it  was  used  in  a  like  sense  in  this  grant. 

But  beyond  the  significance  of  the  word  "  reserved,"  alone, 
there  are  other  words  in  the  act  which,  taken  in  connection 
with  it,  make  it  clear  that  these  lands  do  not  fall  within  the 
grant.  "  Otherwise  appropriated  "  is  one  term  of  description, 
and  evidently  when  the  withdrawal  was  made  in  1866  it  was 
an  appropriation  of  these  lands  so  far  as  might  be  necessary 
for  satisfying  that  particular  grant.  It  is  true  it  was  not  a 
final  appropriation  or  an  absolute  passage  of  title  to  the  State 
or  the  railway  company,  for  that  was  contingent  upon  things 
thereafter  to  happen ;  first,  the  construction  of  the  road,  and, 
second,  the  necessity  of  resorting  to  those  lands  for  supplying 
deficiencies  in  the  lands  in  place ;  still  it  was  an  appropriation 
for  the  purpose  of  supplying  any  such  deficiencies.  Again,  in 
the  description,  are  the  words  "free  from  preemption  or 
other  claims  or  rights."  Certainly,  after  this  withdrawal, 
the  Wisconsin  Company  had  the  right,  if  its  necessities  re- 
quired by  reason  of  a  failure  of  lands  in  place,  to  come  into 
the  indemnity  limits  and  select  these  lands.  Can  it  be  said 
that  they  were  free  from  such  right  when  the  very  purpose 
of  the  withdrawal  was  to  make  possible  the  exercise  of  the 
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right  ?  But  the  language  is  not  simply  "  free  from  rights," 
but  "  free  from  claims,"  and  surely  the  defendant  railway  com- 
pany had  an  existing  claim.  No  one  can  read  this  entire  de- 
scription without  being  impressed  with  the  fact  that  Congress 
meant  that  only  such  lands  should  pass  to  the  Northern 
Pacific  as  were  public  lands  in  the  fullest  sense  of  the  term, 
and  free  from  all  reservations  and  appropriations  and  all 
rights  or  claims  in  behalf  of  any  individual  or  corporation  at 
the  time  of  the  definite  location  of  its  road.  Northern  Pacific 
Railroad  v.  Sanders^  166  U.  S.  620.  And  such  is  the  general 
rule  in  respect  to  railroad  land  grants. 

Leavenworth^  Lawrence  dkc.  Railroad  v.  United  States^  92 
U.  S.  733,  furnishes  an  apt  illustration.  In  that  case  the  grant- 
ing act  contained  this  provision  :  "  That  any  and  all  lands  here- 
tofore reserved  to  the  United  States,  by  any  act  of  Congress,  or 
in  any  other  manner  by  competent  authority,  for  the  purpose 
of  aiding  in  any  object  of  internal  improvement,  or  for  any 
other  purpose  whatsoever,  be,  and  the  same  are  hereby,  re- 
served to  the  United  States  from  the  operation  of  this  act." 
And  it  was  contended  that  an  Indian  reservation  was  not 
excepted  from  the  grant  because  the  lands  were  not  reserved 
to  the  United  States.  Upon  this  the  court  said  (pp.  741,  747) : 
"Congress  cannot  be  supposed  to  have  thereby  intended  to 
include  land  previously  appropriated  to  another  purpose, 
unless  there  be  an  express  declaration  to  that  eflfect.  A  spe- 
cial exception  of  it  was  not  necessary ;  because  the  policy 
which  dictated  them  confined  them  to  land  which  Congress 
could  rightfully  bestow,  without  disturbing  existing  relations 
and  producing  vexatious  conflicts.  .  .  .  Every  tract  set 
apart  for  special  uses  is  reserved  to  the  government,  to  enable 
it  to  enforce  them.  There  is  no  difference,  in  this  respect, 
whether  it  be  appropriated  for  Indian  or  for  other  purposes." 
See  also  Newhall  v.  Sanger^  92  U.  S.  761,  in  which  it  was  pro- 
vided that  the  grant  "shall  not  defeat  or  impair  any  pre- 
emption, homestead,  swamp  land  or  other  lawful  claim,  nor 
include  any  government  reservation  or  mineral  lands,  or  the 
improvements  of  any  bona  fide  settler ; "  and  it  was  held  that 
the  lands  within  the  boundary  of  an  alleged  Mexican  or  Span- 
voL.  cLxvm— 89 
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ish  grant  which  was  sub  judice  at  the  time  the  Secretary  of 
the  Interior  ordered  a  withdrawal  of  lands  were  not  within 
the  grant  to  the  company.  In  United  States  v.  Sotiihem 
Pacific  Railroad,  146  U.  S.  570,  606,  it  was  said :  "  Indeed, 
the  intent  of  Congress  in  all  railroad  land  grants,  as  has  been 
understood  and  declared  by  this  court  again  and  again,  is  that 
such  grant  shall  operate  at  a  fixed  time,  and  shall  take  only 
such  lands  as  at  that  time  are  public  lands." 

There  is  no  force  in  the  contention  that  this  construction 
might  operate  to  defeat  the  entire  grant  to  the  plaintiff.  At 
the  time  of  the  passage  of  the  act  of  1864  only  in  the  vicinity 
of  the  proposed  eastern  and  western  termini  were  there  any 
settlements.  The  great  bulk  of  the  territory  through  which 
the  road  was  to  pass  was  almost  entirely  unoccupied.  Con- 
gress, fixing  the  time  for  commencing  and  for  finishing  the 
work  within  two  and  twelve  years,  respectively,  (Sec.  8,)  con- 
templated promptness  in  the  construction  of  the  road,  intending 
thereby  to  open  this  large  unoccupied  territory  to  settlement. 
In  view  of  the  road's  traversing  a  comparative  wilderness  it 
made  a  grant  of  enormous  extent.  Within  the  unoccupied  ter- 
ritory thus  to  be  traversed  there  were  few  settlers  and  few,  if 
any,  land  grants.  It  knew,  therefore,  that  if  the  company  pro- 
ceeded promptly,  as  required,  it  would  find  within  its  place 
limits  nearly  the  full  amount  of  its  grant.  It  must  be  presumed 
that  Congress  acted  and  would  act  in  good  faith,  and,  of  course, 
there  could  be  no  intent  to  deplete  this  grant  to  plaintiff  by 
subsequent  legislation  in  respect  to  land  grants.  On  the  other 
hand,  it  must  be  noticed  that  the  grant  to  the  State  of  Wis- 
consin to  aid  in  the  construction  of  the  road  of  the  defendant 
railway  company  was  prior  to  that  to  the  plaintiff,  and  also 
that  prior  thereto  the  defendant  had  filed  its  map  of  definite 
location.  In  passing  the  act  of  July  2,  1864,  it  is,  therefore, 
reasonable  to  suppose  that  Congress  had  in  mind  its  earlier 
grant,  and  did  not  intend  that  it  should  be  diminished  in  any 
manner  thereby,  but  meant  that  the  defendant  railway  com- 
pany should  receive  either  within  its  place  or  indemnity  limits 
the  full  amount  of  its  lands.  This,  doubtless,  was  one  of  the 
considerations  which  made  the  grant  to  the  Northern  Pacific 
of  so  large  an  extent. 
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It  may  be  well  in  concluding  this  opinion  to  again  note  the 
fact,  already  mentioned,  that  the  withdrawal  here  considered 
was  one  in  favor  of  an  earlier  grant.  It  may  be  that  a  differ- 
ent rule  would  obtain  in  case  it  was  in  favor  of  a  later  grant. 
As  to  place  lands,  it  is  settled  that,  in  case  of  conflict,  the 
title  depends  on  the  dates  of  the  grants  and  not  on  the  times 
of  the  filing  of  the  maps  of  definite  location.  In  other  words, 
the  earlier  grant  has  the  higher  right.  No  scramble  as  to  the 
matter  of  location  avails  either  road,  and  it  may  be  that  the 
same  thought  would  operate  to  uphold  the  title  to  the  place 
lands  of  an  earlier  as  against  a  withdrawal  in  favor  of  a  later 
grant.  Neither  is  it  intended  to  question  the  rule  that  the 
title  to  indemnity  lands  dates  from  selection  and  not  from  the 
grant.  All  that  we  here  hold  is,  that  when  a  withdrawal  of 
lauds  within  indemnity  limits  is  made  in  aid  of  an  earlier 
land  grant  and  made  prior  to  the  filing  of  the  map  of  definite 
location  by  a  company  having  a  later  grant  —  the  latter 
having  such  words  of  exception  and  limitation  as  are  found 
in  the  grant  to  the  plaintiff —  it  operates  to  except  the  with- 
drawn lands  from  the  scope  of  such  later  grant. 

We  see  no  error  in  the  record,  and  the  decree  of  the  Court 
of  Appeals  is 

Affirmed. 


WILSON  u   LAMBERT.i 

APPEAL    FBOM     THE     COURT    OP     APPEALS    OF     THE     DISTRICI     OF 

COLUMBIA. 

No.  1(M.    Argued  December  18, 14, 1S97.  —  Decided  January  8, 1898. 

Courts  of  equity  have  jurisdiction  to  hear  the  complalots  of  those  who 
assert  that  their  lands  are  about  to  be  assessed  and  subjected  to  Hens  by 
a  board  or  commission  acting  in  pursuance  of  the  provisions  of  a  statute 
which  has  been  enacted  under  the  forms  of  law,  but, which,  it  is  claimed, 
is  unconstitutional,  and  therefore  does  not  avail  to  confer  the  powers 
sought  to  be  exercised. 

1  The  docket  title  of  this  case  is  Craighill  &  others  v.  Lambert  &  others. 
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The  sixth  section  of  the  act  of  September  27,  1890,  c.  1001,  26  Stat  492, 
aathorizing  the  establishment  of  Rock  Creek  Park  in  the  District  of 
Columbia,  does  not  violate  the  provisions  of  the  Constitution  of  the 
United  States,  and  is  valid. 

In  January,  1895,  Mary  Van  Riswick,  widow,  and  Avarilla 
Lambert,  and  Martina  Carr,  children  and  heirs  of  John  Yan 
Kiswick,  deceased,  filed  a  bill  of  complaint  in  the  Supreme 
Court  of  the  District  of  Columbia  against  the  Commission 
under  the  Rock  Creek  Park  Act  of  September  27,  1890,  a 
1001,  26  Stat.  492,  seeking  to  restrain  the  said  Commissiou 
from  assessing  lands  of  the  complainants  for  any  portion  of 
the  cost  and  expenses  of  locating  and  improving  the  Rock 
Creek  Park,  for  the  alleged  reason  that  the  sixth  section  of 
the  said  act,  under  which  the  Commission  was  acting  in  pro- 
posing to  make  such  assessment,  w^as  unconstitutional  and 
void. 

The  cause  was  so  proceeded  in  that,  on  September  30, 1895, 
the  Supreme  Court  of  the  District  rendered  a  final  decree  as 
prayed  for  in  the  bill.  From  that  decree  an  appeal  was  taken 
to  the  Court  of  Appeals  of  the  District  of  Columbia,  and  by 
that  court,  on  March  17,  1896,  the  decree  of  the  Supreme 
Court  of  the  District  was  affirmed.  The  cause  was  then 
brought  to  this  court  on  appeal. 

Mr,  Solicitor  Oeneral  for  appellants. 

Mr,  Tallmadge  A.  Lambert  and  Mr.  John  B.  Henderson  for 
appellees. 

Mr.  Justice  Shiras,  after  making  the  above  statement, 
delivered  the  opinion  of  the  court 

Courts  of  equity  undoubtedly  have  jurisdiction  to  hear  the 
complaints  of  those  who  assert  that  their  lands  are  about  to  be 
assessed  and  subjected  to  liens  by  a  board  or  commission  act- 
ing in  pursuance  of  the  provisions  of  a  statute  which  has  been 
enacted  under  the  forms  of  law,  but  which  is  unconstitutional, 
and  therefore  does  not  avail  to  confer  the  powers  sought  to 
be  exercised.      Dowa  v.  Chicago^  11  Wall.  108 ;   Union  Fac. 
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Raihoay  v.  Cheyenne^  113  U.  S.  516;  Ogden  City  v.  Arwr 
strong^  168  U.  S.  224;  Dillon's  Man.  Corporations,  vol.  2, 
§  922,  4th  ed. 

Accordingly  if,  in  the  present  case,  the  sixth  section  of  the 
act  of  September  27,  1890,  entitled  "  An  act  authorizing  tlie 
establishment  of  a  public  park  in  the  District  of  Columbia," 
and  upon  which  the  defendants  rely  for  their  authority  to 
act,  is,  indeed,  unconstitutional  and  void,  for  all  or  any  of  the 
reasons  urged  against  it,  we  think  that  the  complainants  are 
entitled  to  a  remedy  by  a  direct  proceeding  in  a  court  of 
equity.  For  the  reasons  mentioned  in  the  cases  above  cited 
and  in  numerous  others,  the  remedy  at  law  could  not  be  re- 
garded as  plain  and  adequate. 

The  validity  of  the  section  in  question  has  been  heretofore 
considered  and  detei'mined  by  this  court  in  the  case  of  Shoe- 
maker V.  United  States^  147  U.  S.  282.  The  objections  which  in 
that  case  were  ably  but  ineffectually  urged  were,  in  the  main, 
those  of  which  we  now  hear.  It  is  true,  however,  that  the 
question  there  arose  incidentally  and  by  way  of  argument. 
Persons  whose  property  was  made  liable  to  assessment  for 
special  benefits  were  not  ostensible  parties  to  the  cause ;  nor 
was  the  question  raised  by  any  special  assignment.  Hence 
this  court,  though  undoubtedly  called  upon  to  consider  the 
validity  of  the  act  as  a  whole,  and  in  all  its  parts  and  sections, 
did  not  deem  it  necessary  to  discuss  the  validity  of  the  sixth 
section  at  any  length.  In  view,  however,  of  the  fact  that  we 
are  now  confronted  with  a  specific  arraignment  of  the  sixth 
section,  and  of  the  further  fact  that  the  courts  below,  in  able 
opinions,  have  held  that  the  section  is  fatally  defective  in 
form  and  substance,  we  have  felt  constrained  to  carefully 
reconsider  the  question. 

It  is  obvious,  and  we  understand  it  to  be  conceded,  that 
neither  the  act,  nor  this  particular  part  of  it,  can  be  assailed 
because  the  subject-matter  is  outside  of  the  power  of  Con- 
gress. But,  while  the  general  power  to  legislate  exclusively 
for  the  District  of  Columbia  is  not  disputed,  nor  the  compe- 
tency of  Congress,  in  the  exercise  of  that  power,  to  establish 
a  public  park,  it  is  contended  that,  under  the  limitation  upon 
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that  power  contained  in  the  Fifth  Amendment,  protecting 
the  citizen  from  being  deprived  of  life,  liberty  or  property 
without  due  process  of  law,  Congress,  when  erecting  a  work 
which  is  expressly  declared  to  be  perpetually  dedicated  to  the 
use  and  enjoyment  of  the  people  of  the  United  States,  should 
defray  the  cost  thereof  out  of  the  funds  of  the  entire  nation. 
It  is  further  contended  in  the  brief  of  the  appellees  that  a  tax 
for  raising  a  fund  for  such  a  purpose  to  be  valid  ought  to  be 
levied  and  apportioned  as  a  direct  tax,  among  the  several 
States  according  to  their  respective  numbers.  This  latter 
proposition,  however,  was  not  approved  by  the  courts  below, 
and  we  need  not  discuss  it.  Craighill  v.  Van  Jiiswick,  8  D.  C. 
App.  185. 

The  reasoning  upon  which  those  court3  proceeded  seems  to 
have  been  that,  upon  general  principles  of  constitutional  law, 
when  the  works,  whose  cost  is  to  be  defrayed  by  taxation,  are 
public,  the  public  alone  should  pay  for  them,  and  the  present 
case  is  compared  to  one  where,  upon  the  erection  of  a  court 
house  or  post  office,  the  private  property  of  individuals  adja- 
cent to  such  structure  should  be  specially  taxed  for  the  sap- 
posed  greater  convenience  enjoyed  of  access  thereto. 
-Upon  a  final  analysis  this  proposition  will  be  found  to 
resolve  itself  into  a  denial  of  the  validity  of  special  assessments 
in  any  case  where  the  work  in  question  is  undertaken  by  the 
public  authorities,  without  the  express  assent  or  desire  of  the 
property  holders.  The  effort  made  to  distinguish  between 
streets  and  highways,  as  constituting  proi)er  subjects  of  taxa- 
tion for  special  benefits,  and  public  parks,  as  matters  of  such 
a  general  nature  as  not  to  justify  special  assessment,  does  not 
appear  to  us  to  be  successful.  Legislation  of  this  character, 
both  in  respect  to  its  justice  and  its  constitutional  validity, 
has  been  thoroughly  discussed  by  the  judicial  tribunals  of 
nearly  every  State  in  the  Union.  We  shall  briefly  notice  a 
few  of  the  leading  cases. 

By  a  statute  of  1875  a  board  of  park  commissioners  were 
authorized  to  locate  and  lay  out  within  the  city  of  Boston  a 
public  park,  to  take  such  lands  as  the  board  should  deem 
desirable  therefor,  and  to  assess  upon  any  real  estate  in  Bos- 
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ton  which,  in  the  opinion  of  the  board,  should  receive  any 
benefit  or  advantage  from  such  locating  and  laying  out, 
beyond  the  general  advantages  to  all  real  estate  in  the  city, 
"a  proportional  share  of  the  expense  of  such  location  and 
laying  out."  The  board  purchased  a  large  tract  of  flats,  over 
part  of  which  the  tide  flowed,  the  rest  being  marsh,  and  pro- 
ceeded to  lay  out  avenues  and  to  fill  them  with  gravel ;  and 
when  but  a  small  part  of  the  area  was  filled,  and  none  of  the 
avenues  were  completed,  passed  an  order  declaring  that  they 
had  taken,  and  did  thereby  take  and  create  a  public  park, 
certain  land,  being  in  fact  that  already  purchased,  and  also 
passed  a  further  order  reciting  that,  whereas  by  the  previous 
order  a  park  was  located  and  laid  out,  they  laid  an  assess- 
ment upon  certain  lands  benefited  thereby.  It  was  held  by 
the  Supreme  Judicial  Court  of  Massachusetts,  on  a  petition 
for  a  writ  of  certiorari,  by  the  owners  of  estates  so  assessed, 
to  quash  the  assessment,  that  the  park  was  laid  out  within  the 
statute,  and  that  the  court  could  not  say,  as  matter  of  law, 
that  the  estates  of  the  petitioners  had  not  been  benefited  by 
what  had  been  done  at  the  time  the  assessment  was  made. 
Foster  v.  Park  Commissioners  of  Bostorty  133  Mass.  321 ; 
Holt  V.  Somerville,  127  Mass.  408. 

In  1834,  in  pursuance  of  authority  given  by  statute,  the 
common  council  of  the  city  of  Albany  directed  the  opening  of 
a  public  square  in  that  city.  It  was  held  by  the  Supreme 
Court  of  the  State  of  New  York  that  the  taking  the  grounds 
of  individuals  in  a  city,  to  convert  into  a  public  square,  is  tak- 
ing property  for  public  use  as  much  so  as  if  such  grounds 
were  converted  into  a  street;  and  the  fact  of  the  damages 
being  assessed  upon  the  owners  of  adjoining  property, 
instead  of  being  levied  as  a  general  tax  upon  the  city,  is  no 
evidence  that  the  property  is  not  taken  for  public  use.  In 
the  opinion  it  was  said  by  Chief  Justice  Savage : 

"  The  second  reason  assigned  against  the  constitutionality  of 
these  proceedings  is  that  the  purposes  for  which  the  property 
is  thus  taken  are  not  public,  because  the  benefit  is  limited  to 
and  the  expense  assessed  upon  a  few  individuals.  Private 
property  is  taken  for  public  use  when  it  is  appropriated  to  the 
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commoa  us^  of  the  public  at  large.  A  stronger  instance  can 
not  be  given  than  that  of  a  lot  of  an  individual  in  a  city  con- 
verted into  a  street;  the  former  owner  has  no  longer  any 
interest  in  or  control  over  the  property,  but  it  becomes  the 
property  of  the  public  at  large,  and  under  the  control  of  the 
public  authorities.  A  public  square  depends  on  the  same 
principle;  it  is  for  public  use,  whether  it  is  intended  to  be 
travelled  upon  or  not.  The  mode  of  compensation  for  such 
property  is  not  important.  It  was  formerly  out  of  the  public 
purse ;  but  there  is  no  injustice  in  requiring  those  individuals 
to  make  compensation  who  receive  from  the  improvement  an 
equivalent  or  more  in  the  enhanced  value  of  their  own  adja- 
cent property ;  and  whether  the  number  is  large  or  small  does 
not  affect  the  question."  Owners  of  Ground  v.  Albany^  15 
Wend.  374. 

So,  in  1871,  it  was  held  by  the  Court  of  Appeals  of  New 
York,  in  the  case  of  the  erection  of  a  public  park  in  the  city 
of  Brooklyn,  that  lands  taken  for  such  a  purpose  are  taken 
for  a  public  use,  and  the  right  to  assess  benefits  upon  adjacent 
property  was  assumed  as  unquestionable.  Brooklyn  Park 
Com.  V.  Armstrong^  45  N.  Y.  234;  In  re  New  York  Cen- 
tral Park,  63  Barb.  282 ;  S,  C.  99  K  Y.  569.  The  validity 
of  laws  authorizing  the  condemnation  of  lands  for  the  purpose 
of  public  parks  has  been  affirmed  by  the  Supreme  Court  of 
Illinois,  People  v.  WiUiama^  51  Illinois,  63  ;  Cook  v.  Soxdh 
Park  Com.^  61  Illinois,  115;  Weat  Chicago  Park  Com.  v. 
Western  Union  Tel.  Co.^  103  Illinois,  33 ;  and  by  the  Supreme 
Court  of  Pennsylvania,  Mercer  v.  Pittsburgh^  Fort  Wayne  <6 
Chicago  Railroad  Co.^  36  Penn.  St.  99 ;  and  by  the  Supreme 
Court  of  Missouri,  St.  Louis  Co.  v.  Oriswoldj  58  Missouri, 
175.  Numerous  other  cases  to  the  same  effect  will  be  found 
collected  in  Dillon's  Mun.  Corp.  vol.  2,  sec.  643,  4th  ed. 

That  the  act  dedicates  and  sets  apart  this  park  "  for  the  benefit 
and  enjoyment  of  the  people  of  the  United  States  "  does  not,  as 
we  think,  make  it  so  far  a  work  sui  generis  as  to  take  it  out  of 
the  range  of  the  principles  of  the  foregoing  cases.  The  resi- 
dents and  property  holders  of  the  District  of  Columbia  must 
be  regarded  as   coming  within   the  class  of   beneficiaries; 
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and,  so  far  from  being  injured  by  the  declaration  that  the 
park  shall  also  have  a  national  character,  it  is  apparent  that 
thereby  the  welfare  of  the  inhabitants  of  the  District  will  be 
promoted.  Whatever  tends  to  increase  the  attractiveness  of 
the  city  of  Washington,  as  a  place  of  permanent  or  temporary 
residence,  will  operate  to  enhance  the  value  of  the  private 
property  situated  therein  or  adjacent  thereto. 

If,  then,  there  be  no  solid  ground  of  distinction  between 
other  works  of  public  improvement  and  the  public  park  de- 
signed by  this  legislation,  as  proper  subjects  for  the  application 
of  the  rule  of  assessment  for  special  benefits,  it  will  not  be 
necessary  for  us  to  enter  at  large  upon  the  subject  apart  from 
that  supposed  distinction.  That  has  been  so  recently  and  so 
fully  discussed  by  this  court  in  the  case  of  Bauman  v.  lioss^ 
167  U.  S.  548,  that  nothing  remains  to  be  added.  It  may  be 
proper  to  observe  that  the  decision  in  that  case  was  not  an- 
nounced till  after  the  judgment  in  the  courts  below  in  the 
present  case  had  been  entered. 

Having  reached  the  conclusion,  then,  that  the  sixth  section 
of  the  Rock  Creek  Park  Act  is  not  invalid  for  want  of  con- 
formity to  constitutional  principles,  we  think  it  follows  that 
the  decrees  of  the  courts  below  should  be  reversed,  and  the 
bill  of  complaint  be  dismissed. 

The  other  objections,  so  forcibly  dwelt  on,  are  all  questions 
of  construction  and  administration,  and  should  be  permitted 
to  arise  and  be  determined  in  the  regular  procedure  of  the  court 
to  which  Congress  has  assigned  the  duty  of  carrying  the  pro- 
visions of  the  act  into  effect.  It  may  turn  out  that  the  practical 
difficulties  anticipated  may  disappear  when  dealt  with  by  that 
court,  to  which  power  is  given  to  "hear  and  determine  all 
matters  connected  with  said  assessment,  and  to  revise,  correct, 
amend  and  conform  said  assessment,  in  whole  or  in  part,  or 
order  a  new  assessment."  It  does  not  yet  appear  that  these 
appellees  will,  when  final  action  shall  have  been  taken,  have 
any  substantial  grounds  of  complaint.  The  difficulties  of  con- 
struing the  act  are  not  necessarily  in  the  act  itself,  but  in  its 
application  to  the  subject-matter.  Its  provisions  are  some- 
what vague  and  obscure;  and  it  is  possible  that  further  legis- 
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lation  may  be  found  requisite  to  carry  out  the  intentions  of 
Congress.  But  such  questions  are  not  now  before  us  for  de- 
termination. Should  errors  supervene  in  the  administration 
of  the  act,  parties  affected  will  have  redress  by  appeal. 

We  adopt  the  observation  made  in  the  dissenting  opinion 

in  the  Court  of  Appeals :  "  There  can  be  no  reason  or  propriety 

in  appealing  to  a  court  of  equity  to  restrain  proceedings  that 

are  being  conducted  in  other  courts,  competent  to  construe 

the  statutes  under  which  they  act,  and  to  decide  every  question 

that  may  arise  in  the  course  of  the  proceeding.     To  allow 

litigations  to  be  thus  diverted  tends  to  the  multiplication  of 

litigation,  and  the  production  of  unnecessary  delay  and  expense 

—  to  say  nothing  of  the  unnecessary  vexation  to  parties." 

The  decree  of  the  Court  of  Appeals  is  reversed ;   and  the 

cause  is  remanded  %cith  directions  to  said  court  to  reverse 

the  decree  of  the  Supreme  Court  of  the  District  of  Columbia 

aaid  to  remand  the  cause  to  that  court  with  directions  to 

dismiss  the  biU  of  complaint. 


SHEPAKD  V.  ADAMS. 

ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNFTED  STATES  FOR  THE 
DISTRICT  OF  COLORADO. 

Ko.  184.    Submitted  December  %  1897.  —  Decided  Janiuuy  8, 1S9S. 

When  the  court  below  has  not  acquired  jurisdiction  over  a  defendant  by 
a  valid  service  of  process  upon  him,  a  judgment  against  him  can  be  re- 
viewed here  through  a  writ  of  error  directly  sued  out  to  this  court. 

While  it  was  the  undoubted  purpose  of  Congress  in  enacting  in  the  act  of 
June  1,  1872,  c.  255,  §  5,  embodied  in  Rev.  Stat.  §  914,  that  the  **  prac- 
tice, pleadings  and  forms  and  modes  of  proceeding  in  civil  causes,  other 
than  equity  and  admiralty  causes,  in  the  Circuit  and  District  Courts,  shall 
conform,  as  near  as  may  be,  to  the  practice,  pleadings  and  forms  and 
modes  of  proceeding  existing  at  the  time  in  like  causes  in  the  courts  of 
record  In  the  State  within  which  such  Circuit  or  District  Courts  are 
held,  any  rule  of  court  to  the  contrary  notwithstanding,**  to  hting  about 
a  general  uniformity  in  Federal  and  state  proceedings  In  civil  cases,  and 
to  confer  upon  suitors  in  courts  of  the  United  States  the  advantage  of 
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remedies  provided  by  state  legislation,  yet  it  was  also  the  intention  to 
reach  that  nnlformlty  largely  through  the  discretion  of  Federal  courts, 
exercised  in  the  form  of  rules,  adopted  from  time  to  time,  so  regulating 
their  own  practice  as  might  be  necessary  or  convenient  for  the  advance- 
ment of  justice  and  the  prevention  of  delays  in  proceedings. 
The  summons  in  this  case  was  issued  under  a  general  rule  adopted  to  make 
proceedings  in  the  District  Court  conform  to  those  existing  at  that  time 
under  the  state  statutes ;  and  if  the  court  has  not  changed  its  rules  to 
make  Its  proceedings  conform  to  subsequent  statutes  changing  the  state 
proceedings,  it  is  to  be  presumed  that  its  discretion  was  legitimately 
exercised  both  in  adopting  and  in  maintaining  the  rule. 

This  was  an  action  brought  in  the  Distinct  Court  of  the 
United  States  for  the  District  of  Colorado,  by  Frank  Adams, 
receiver  of  the  Commercial  National  Bank  of  Denver,  against 
J.  B.  Shepard  on  a  promissory  note,  dated  June  7,  1893, 
wherein  said  Shepard  promised  to  pay  to  the  said  bank,  thirty 
days  after  date,  the  sum  of  twenty  thousand  dollars. 

A  writ  of  summons,  in  the  form  prescribed  by  the  rule  of 
that  court,  was  sued  out  against  the  said  defendant  on  the 
24th  day  of  August,  1895,  whereby  he  was  required  to  appear 
and  demur  or  answer  to  the  complaint  filed  in  said  action  in 
said  court  within  ten  days,  (exclusive  of  the  day  of  service,) 
after  the  summons  should  be  served  on  him,  if  such  summons 
should  be  made  within  the  county  of  Arapahoe,  otherwise 
within  forty  days  from  the  day  of  service. 

On  August  27,  1895,  the  deputy  marshal  made  return  of 
said  writ  as  served  that  day  on  the  defendant  at  Denver, 
county  of  Arapahoe. 

Within  ten  days  after  the  service  of  said  summons,  to  wit, 
on  the  4th  day  of  September,  1895,  the  defendant,  by  his 
attorneys,  specially  appeared  and  moved  the  court  to  quash 
the  summons  for  the  following  reasons : 

"  First.  Said  summons  is  not  such  a  summons  as  is  provided 
for  by  the  statutes  of  Colorado.  The  said  summons  is  made 
returnable  and  requires  the  defendant  to  appear  and  answer 
in  this  action  in  this  court  within  ten  days  from  the  day  of 
the  service  of  said  summons,  instead  of  thirty  days,  as  pro- 
vided by  the  statutes  of  Colorado. 

<<  Second.  The  copy  of  said  summons  served  upon  said 
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defendant  is  not  certified  to  as  a  true  copy  by  the  clerk  of 
this  honorable  court." 

Thereafter,  to  wit,  on  the  4th  day  of  January,  1896,  the 
court,  after  hearing  argument  of  counsel,  overruled  said  mo- 
tion, and  the  defendant  electing  to  stand  by  said  motion, 
rendered  judgment  in  favor  of  the  plaintiff  and  against  the 
defendant,  according  to  the  prayer  of  the  complaint. 

A  bill  of  exceptions  was  signed  and  a  writ  of  error  allowed 
to  the  Supreme  Court  of  the  United  States. 

It  appears,  by  the  bill  of  exceptions,  that,  on  March  17, 1877, 
the  general  assembly  of  the  State  of  Colorado  passed  an  act  en- 
titled "An  act  providing  a  system  of  procedure  in  civil  actions 
in  the  courts  of  justice  of  the  State  of  Colorado,"  which  act  con- 
tained the  following  provisions:  Code,  1877,  c.  3. 

"  Civil  actions  in  the  district  courts  and  county  courts  shall 
be  commenced  by  the  filing  of  a  complaint  with  the  clerk  of 
the  court  in  which  the  action  is  brought  and  the  issuing  of  a 
summons  therein ;  provided,  that  after  the  filing  of  the  com- 
plaint a  defendant  in  the  action  may  enter  his  appearance 
therein,  personally  or  by  attorney,  which  appearance  shall  be 
equivalent  to  personal  service  of  the  summons  upon  him." 

"  The  time  in  which  the  summons  shall  require  the  defend- 
ant to  answer  the  complaint  shall  be  as  follows:  1st.  If  the 
defendant  is  served  within  the  county  in  which  the  action  is 
brought,  ten  days.  2d.  If  the  defendant  is  served  out  of  the 
county,  but  in  the  district  in  which  the  action  is  brought, 
twenty  days.    3d.   For  all  other  cases,  forty  days." 

The  summons  in  this  cause  was  issued  and  made  returnable 
under  and  in  pursuance  of  a  general  rule  of  the  District  Court 
of  the  United  States  for  the  District  of  Colorado,  adopted  on 
October  10,  1877,  which  is  in  the  following  terms: 

"  Actions  at  law  shall  be  commenced  by  filing  a  complaint 
with  the  clerk,  upon  which  a  summons  shall  be  issued,  directed 
to  the  defendant,  requiring  him  to  appear  and  demur  or  answer 
to  the  complaint  within  ten  days  from  the  day  of  service,  if 
such  service  shall  be  made  within  the  county  from  which  the 
summons  was  issued,  and  within  forty  days  from  the  day  of 
service  if  such  service  shall  be  made  elsewhere  in  the  district. 
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Except  as  provided  in  these  rules  and  in  the  laws  of  the  United 
States,  the  summons  and  the  pleadings,  and  proceedings  in  the 
action  shall  be  as  prescribed  in  the  laws  of  the  State." 

It  further  appears  that  the  general  assembly  of  the  State  of 
Colorado  passed  an  act  on  April  7,  1887,  repealing  the  above 
provisions  in  the  act  of  1877,  and  enacting  as  follows : 

"  Civil  actions  shall  be  commenced  by  the  filing  of  a  com- 
plaint with  the  clerk  of  the  court  in  which  the  action  is 
brought,  or  by  the  service  of  a  summons. 

"The  complaint  must  be  filed  within  ten  days  after  the 
summons  is  issued,  or  the  action  may  be  dismissed  without 
notice,  and  in  such  case  the  court  may,  in  its  discretion,  if  it 
shall  be  of  the  opinion  that  the  action  was  vexatiously  com- 
menced, tax  a  reasonable  attorney's  fee  as  costs  in  favor  of 
defendant,  to  be  recovered  of  plaintiff  or  his  attorney." 

It  also  appears  that  the  said  general  assembly,  on  April  19, 
1889,  passed  an  act,  since  then  and  now  in  force,  containing 
the  following  proVision : 

"  Section  thirty-four  of  an  act  entitled  'An  act  to  provide 
a  code  of  procedure  in  civil  actions  for  courts  of  record  in  the 
State  of  Colorado,  and  to  repeal  all  acts  inconsistent  there- 
with,' approved  April  7,  1887,  is  hereby  amended  to  read  as 
follows : 

"The  summons  shall  state  the  parties  to  the  action,  the 
State,  county  and  court  in  which  it  is  brought,  and  require  the 
defendant  to  appear  and  answer  the  complaint  within  twenty 
days  after  the  service  of  the  summons,  if  served  in  the  county 
in  which  the  action  is  brought;  or  if  served  out  of  such 
county  or  by  publication,  within  thirty  days  after  the  service 
of  the  summons,  exclusive  of  the  day  of  service,  or  that  judg- 
ment by  default  will  be  taken  against  him  according  to  the 
prayer  of  the  complaint,  and  shall  briefly  state  the  sum  of 
money  or  other  relief  demanded  in  the  action ;  but  the  sum- 
mons shall  not  be  considered  void  or  erroneous  on  account  of 
an  insufficient  statement  of  the  relief  demanded,  unless  the 
same  is  manifestly  misleading.  If  a  copy  of  the  complaint  be 
not  served  with  the  summons,  or  if  the  service  be  made  out  of 
the  State,  ten  days  additional  'to  the  time  specified  in  the 
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summons  shall  be  allowed  for  appearance  and  answer,  bat  the 
form  of  the  summons  shall  be  the  same  in  all  cases." 

Mr.  T,  J.  O^DonneU  for  plaintiflf  in  error. 

Mr.  C.  S.  Thomas,  Mr.  W.  H.  Bryant  and  Mr.  H.  II.  Lee 
for  defendant  in  error. 

Mr.  Justice  Shiras,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

This  case  is  brought  here,  under  section  5  of  the  act  of 
March  3,  1891,  as  one  involving  a  question  of  the  jurisdiction 
of  the  District  Court  of  the  United  States  for  the  District  of 
Colorado ;  and  the  first  contention  we  have  to  meet  is  that  of 
the  defendant  in  error,  that  the  case  is  not  really  within  the 
meaning  of  that  section  of  said  act,  but  presents  only  the  case 
of  an  alleged  error  in  the  judgment  of  the  District  Court, 
redress  for  which  should  have  been  sought  in  the  Circuit 
Court  of  Appeals.  It  is  said  that  the  question  of  whether  or 
not  the  District  Court  acquired  jurisdiction  by  a  proper  ser- 
vice of  process  is  not  one  which  involves  the  jurisdiction  of 
the  court,  within  the  meaning  of  that  term  as  used  in  the  act ; 
and  the  case  of  Smith  v.  McKay,  161  U.  S.  355,  is  cited  as 
sustaining  such  a  view. 

In  the  case  referred  to,  the  respective  parties  were  duly  in 
court  and  the  subject-matter  of  the  controversy  was  within 
the  jurisdiction  of  the  court ;  but  it  was  claimed  by  the  defend- 
ant that  the  plaintiff,  instead  of  asserting  his  right  by  a  bill  in 
equity,  should  have  proceeded  by  an  action  at  law,  which 
afforded  an  adequate  remedy.  The  court  below  was  of  opinion 
that  the  plaintiff  was  not  wrong  in  seeking  his  remedy  in  equity. 
Thereupon  the  defendant  brought  the  case  here  directly,  con- 
tending that  the  case  involved  the  question  of  the  jurisdiction 
of  the  Circuit  Court,  within  the  meaning  of  section  5  of  the  act 
of  March  3,  1891.  But  it  was  held  here  that  the  court,  in  de- 
ciding that  the  plaintiff's  remedy  was  in  equity  and  not  at 
law,  was  in  the  lawful  exercise  of  its  jurisdiction,  and  that,  if 
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the  court  was  wrong  in  so  deciding,  it  was  an  en*or  for  which 
the  defendant  should  have  sought  his  remedy  in  the  Circuit 
Court  of  Appeals. 

The  present  case  differs  from  Smith  v.  McKay  in  the  essen- 
tial feature  that  the  contention  is  that  the  court  below  never 
acquired  jurisdiction  at  all  over  the  defendant  by  a  valid 
service  of  process.  In  such  a  case  there  would  be  an  entire 
want  of  jurisdiction,  and  a  judgment  rendered  without  juris- 
diction can  be  reviewed  on  a  writ  of  error  directly  sued  out  to 
this  court. 

The  case,  then,  being  properly  before  us,  we  must  next  con- 
sider whether  the  court  below  erred  in  assuming  and  exer- 
cising jurisdiction  in  the  cause  by  rendering  a  final  judgment 
against  the  defendant. 

It  is  contended  that  the  defendant  had  not  been  brought 
within  the  jurisdiction  of  the  court  by  a  proper  writ  of  sum- 
mons, and  that  the  defendant,  having  duly  asserted  an  objec- 
tion, the  judgment  entered  is  v^oid. 

It  is  not  denied  that  the  writ  in  question  was  in  conformity 
with  the  existing  rule  of  the  District  Court  of  the  United 
States,  regulating  the  service  of  process,  but  it  is  claimed  that 
the  rule  and  proceedings  thereunder  are  invalid  because  they 
did  not  conform  to  the  provisions  of  the  act  of  the  general 
assembly  of  Colorado,  providing  a  system  of  procedure  in  civil 
actions  in  the  courts  of  justice  of  that  State. 

The  proposition  is  based  on  the  supposed  meaning  and  effect 
of  the  act  of  Congress  of  June  1,  1872,  as  found  in  section  914 
of  the  Kevised  Statutes,  in  the  following  terms :  "  The  prac- 
tice, pleadings  and  the  forms  and  modes  of  proceeding  in  civil 
causes,  other  than  equity  and  admiralty  causes,  in  the  Circuit 
and  District  Courts,  shall  conform,  as  near  as  may  be,  to  the 
practice,  pleadings  and  forms  and  modes  of  proceeding  existing 
at  the  time  in  like  causes  in  the  courts  of  record  of  the  State 
within  which  such  Circuit  or  District  Courts  are  held,  any 
rule  of  court  to  the  contrary  notwithstanding." 

This  section  is  construed  by  the  plaintiff  in  error  as  consti- 
tuting a  peremptory  order  or  direction  to  the  District, and 
Circuit  Courts  to  make  their  rules  regulating  the  terms  and 
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service  of  their  writs  to  strictly  conform  to  the  provisions  of 
the  state  statutes  regulating  such  matters. 

Waiving  any  inquiry  whether  it  is  competent  for  a  private 
party,  duly  served  with  process  in  pursuance  of  the  directions 
of  an  existing  general  rule  of  a  court  of  the  United  States,  to 
bring  into  question  the  validity  of  such  a  rule,  we  think  that 
upon  a  reasonable  construction  of  section  914  and  of  cognate 
sections,  presently  to  be  mentioned,  the  validity  of  the  sum- 
mons and  judgment  in  the  present  case  can  be  sustained.  It 
is  obvious  that  a  strict  and  literal  conformity  by  the  Cnited 
States  courts  to  the  state  provisions  regulating  procedure  is 
practically  impossible,  or,  at  least,  not  without  overturning 
and  disarranging  the  settled  practice  in  the  Federal  courts. 

The  state  code  of  Colorado  provides  that  civil  actions  shall 
be  commenced  by  the  issuing  of  a  summons  or  the  filing  of  a 
complaint;  that  the  summons  may  be  issued  by  the  clerk  of 
the  court  or  by  the  plaintiff's  attorney  ;  it  may  be  signed  by 
the  plaintiff's  attorney ;  it  may  be  served  by  a  private  person 
not  a  party  to  the  suit.  All  writs  and  processes  issuing  from 
a  Federal  court  must  be  under  the  seal  of  the  court  and  signed 
by  the  clerk,  and  bear  teste  of  the  judge  of  the  court  from 
which  they  issue.  Sec.  911,  Revised  Statutes.  The  proc^ses 
and  writs  must  be  served  by  the  marshal  or  by  his  regularly 
appointed  deputies.     Sees.  787  and  788,  Revised  Statutes. 

The  very  section  (914)  relied  on  by  the  plaintiff  in  error, 
takes  notice  of  the  impossibility  of  an  entire  adoption  of  state 
modes  of  proceeding  by  providing  that  conformity  is  only 
required  "  as  near  as  may  be." 

Section  915,  Revised  Statutes,  provides  that  in  common  law 
cases  in  the  Circuit  and  District  Courts  the  plaintiff  shall  be 
entitled  to  similar  remedies,  by  attachment  or  other  process, 
against  the  property  of  the  defendant,  which  are  provided  by 
the  laws  of  the  State  in  which  such  court  is  held ;  and  that 
such  Circuit  or  District  Courts  may,  from  time  to  time,  by 
general  rules,  adopt  such  state  laws  as  may  be  in  force  in  the 
States  where  they  are  held  in  relation  to  attachments  and 
other  process. 

Section  916,  Revised  Statutes,  provides  that  the  party  re- 


Digitized  by 


Google 


SHEPARD  V.  ADAMS.  625 

Opinion  of  the  Conrt. 

covering  a  judgment  in  any  common  law  cause,  in  any  Dis- 
trict or  Circuit  Court,  shall  be  entitled  to  similar  remedies 
upon  the  same,  by  execution  or  otherwise,  to  reach  the  prop- 
erty of  the  judgment  debtor,  as  are  now  provided  by  laws 
of  the  State  in  which  the  court  is  held,  or  by  any  such  laws 
hereafter  enacted,  which  may  be  adopted  by  general  rules  of 
such  Circuit  or  District  Court;  and  that  such  courts  may, 
from  time  to  time  by  general  rules,  adopt  such  state  laws  as 
may  hereafter  be  in  force  in  each  State  in  relation  to  remedies 
upon  judgments,  as  aforesaid,  by  execution  or  otherwise. 

Section  918,  Revised  Statutes,  provides  *nhat  the  several 
Circuit  and  District  Courts  may,  from  time  to  time,  and  iA 
any  manner  not  inconsistent  with  any  law  of  the  United  States, 
or  with  any  rule  prescribed  by  the  Supreme  Court,  make  rules 
and  orders  directing  the  returning  of  writs  and  processes,  the 
filing  of  pleadings,  the  taking  of  rules,  the  entering  and  mak- 
ing up  of  judgments  by  default,  and  other  matters  in  vacation, 
and  otherwise  regulate  their  own  practice  as  may  be  necessary 
or  convenient  for  the  advancement  of  justice  and  the  pre- 
vention of  delays  in  proceedings." 

We  think  it  is  sufficiently  made  to  appear,  by  these  citations 
from  the  statutes,  that  while  it  was  the  purpose  of  Congress 
to  bring  about  a  general  uniformity  in  Federal  and  state  pro- 
ceedings in  civil  cases,  and  to  confer  upon  suitors  in  courts  of 
the  United  States  the  advantage  of  remedies  provided  by 
state  legislation,  yet  that  it  was  also  the  intention  to  reach 
such  uniformity  often  largely  through  the  discretion  of  the 
Federal  courts,  exercised  in  the  form  of  general  rules,  adopted 
from  time  to  time,  and  so  regulating  their  own  practice  as 
may  be  necessary  or  convenient  for  the  advancement  of  justice 
and  the  prevention  of  delays  in  proceedings. 

In  Nudd  V.  Burrows^  91  U.  S.  426,  it  was  sought  to  inter- 
pret the  act  of  June  1,  1872,  (sec.  914,  Revised  Statutes,)  as 
bringing  the  Federal  judges,  when  charging  a  jury  in  Illinois 
within  the  practice  act  of  that  State,  directing  that  the  court, 
in  charging  the  jury,  shall  instruct  them  only  as  to  the  law  of 
the  case,  and  give  no  instructions  unless  reduced  to  writing. 
But  this  court  held  that  the  statute  was  not  intended  to  have 
VOL.  cLxvm— 40 
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such  an  application,  and  that  the  course  of  the  court,  in  charg- 
ing juries,  was  not  within  the  act. 

In  Indianapolis  dk  St  Louis  Railroad  v.  Horsty  93  D.  S.  291, 
a  similar  view  was  taken,  and  it  was  held  that,  in  respect  to  sub- 
mitting interrogatories  to  the  jury  and  to  entertaining  motions 
for  anew  trial,  the  Circuit  Court  of  the  United  States  was  not, 
by  reason  of  the  provisions  of  the  act  of  June  1, 1872,  con- 
strained to  follow  a  state  law  regulating  those  matters ;  and 
it  was  said :  "  The  conformity  is  required  to  be  *  as  near  as  may 
be '  —  not  as  near  as  may  be  possible^  or  as  near  as  may  be  prac- 
ticahle.  This  indefiniteness  may  have  been  suggested  by  a 
purpose;  it  devolved  upon  the  judges  to  be  affected  the  duty 
of  construing  and  deciding,  and  gave  them  the  power  to  reject, 
as  Congress  doubtless  expected  they  would  do,  any  subordinate 
provision  in  such  state  statute  which,  in  their  judgment,  would 
unwisely  encumber  the  administration  of  the  law,  or  tend  to 
defeat  the  ends  of  justice,  in  their  tribunals." 

To  the  same  effect  is  In  re  Chaieuitgay  Ore  dk  Iron  Co,^  Pe- 
titionery  128  U.  S.  544,  where  it  was  held  that  the  practice 
and  rules  of  the  state  court  do  not  apply  to  proceedings 
taken  in  a  Circuit  Court  of  the  United  States  for  the  purpose 
of  reviewing  in  this  court  a  judgment  of  such  Circuit  Court; 
and  that  such  rules  and  practice,  embracing  the  preparation, 
perfection,  settling  and  signing  of  a  bill  of  exceptions,  are  not 
within  the  "  practice,  pleadings  and  forms  and  modes  of  pro- 
ceeding" which  are  required  by  section  914  of  the  Revised 
Statutes  to  conform  as  "  as  near  as  may  be  "  to  those  existing 
at  the  time  in  like  causes  in  the  courts  of  record  of  the  State. 

In  Southern  Pacific  Company  v.  Denton^  146  U.  S.  202, 
the  subject  and  the  cases  were  reviewed  at  some  length,  and 
it  was  held  that  a  statute  of  a  State,  which  makes  an  appear- 
ance in  behalf  of  a  defendant,  although  in  terms  limit^  to 
the  purpose  of  objecting  to  the  jurisdiction  of  the  court,  a 
waiver  of  immunity  from  jurisdiction  by  reason  of  non-resi- 
dence, is  not  applicable  to  actions  in  a  Circuit  Court  of  the 
United  Stiites,  held  within  the  State,  under  Revised  Statutes, 
§914.  Luxton  v.  North  River  Bridge  Co.,  147  U.  S.  337; 
Lincoln  v.  Power,  151  U.  S.  436. 
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The  general  rule,  under  which  was  issued  the  summons  by 
which  the  plaintiff  in  error  was  brought  into  court,  was 
adopted  by  the  District  Court  of  the  United  States  for  the 
District  of  Colorado  on  October  10, 1877,  and  it  was  in  sub- 
stantial conformity  with  the  statute  of  Colorado  then  in  force. 
Several  changes  in  the  laws  of  Colorado,  regulating  forms  of 
procedure  and  the  times  given  for  defendants  to  appear  to 
writs  of  summons,  have  been  since  enacted,  but  the  District 
Court  has  not  seen  fit  to  alter  its  rules,  from  time  to  time,  in 
subserviency  to  such  changes.  We  have  a  right  to  presume 
that  the  discretion  of  the  District  Court  was  legitimately  exer- 
cised in  both  adopting  and  maintaining  the  rnld  in  question ; 
and  its  judgment  is  accordingly 

Affi/rmed. 

Me.  Justice  WnriE  and  Me.  Justice  Peokham  dissented. 


HIGHLAND  AVENUE  AND  BELT  RAILROAD  COM- 
PANY V.  COLUMBIAN  EQUIPMENT  COMPANY. 

CEETIFICATE    FEOM    THE    OIBCUrr    COUET     OF     APPEALS     FOE    THE 

FIFTH   OIBOUIT. 

No.  4S7.    Sabmltted  NoT«mb«r  S9, 1897.  —  Decided  JanuAry  8, 1898. 

An  interlocatory  order  appointing  a  receiver  is  not  appealable  from  the 
Circuit  Court  of  tlie  United  States  to  the  Circuit  Court  of  Appeals,  aud 
does  not  become  so  by  the  incorporation  into  it  of  a  direction  to  the 
defendant,  his  agents  and  employes,  to  turn  over  and  deliver  to  the  re- 
ceiver the  property  in  his  or  their  hands. 

The  facts  in  this  case  are  as  follows :  On  April  6, 1897,  upon 
a  bill  duly  filed  by  the  Columbian  Equipment  Company,  an 
interlocutory  order  was  entered  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Alabama,  appoint- 
ing Philip  Campbell  receiver  of  the  property  of  the  Highland 
Avenue  and  Belt  Eailroad  Company.    Such  order,  besides  the 


Digitized  by 


Google 


623  OCTOBER  TERM,  1897. 

Statement  of  the  Case. 

mere  matter  of  appointment  and  a  description  of  the  property, 
contained  the  following  provisions  : 

"  The  said  receiver  is  hereby  authorized  and  directed  to  take 
immediate  possession  of  all  and  singular  the  property  above 
described,  wherever  situated  or  found,  and  to  continue  sys- 
tematically, in  the  same  manner  as  at  present,  the  business 
and  occupation  of  carrying  passengers  and  freight  and  the 
discharge  of  all  the  duties  obligatory  upon  the  said  company. 

''  And  the  said  Highland  Avenue  and  Belt  Railroad  Com- 
pany and  each  and  every  of  its  officers,  directors,  agents  and 
employes  are  hereby  required  and  commanded  forthwith  to 
turn  over  and  deliver  to  such  receiver,  or  his  duly  constitoted 
representative,  any  and  all  notes,  accounts,  money  or  other 
property  in  his  or  their  hands,  or  under  his  or  their  control. 

"  Said  receiver  is  hereby  fully  authorized  to  continue  the 
business  and  operate  the  railway  of  said  company  and  manage 
all  its  property  at  his  discretion  in  such  manner  as  will,  in  his 
judgment,  produce  the  most  satisfactory  results  consistent 
with  the  discharge  of  the  public  duties  imposed  on  said  com- 
pany, and  to  collect  and  receive  all  income  therefrom  and  all 
debts  due  said  company  of  every  kind,  and  for  such  purpose 
he  is  hereby  invested  with  full  power  at  his  discretion  to  em- 
ploy and  discharge  and  fix  the  compensation  of  all  such 
officers,  counsel,  managers,  agents  and  employes  as  may  be 
required  for  the  proper  discharge  of  the  duties  of  his  trust 

"  Said  receiver  is  hereby  fully  authorized  and  empowered 
to  institute  and  prosecute  all  such  suits  as  may  be  necessary  in 
his  judgment  to  the  proper  protection  of  the  property  and 
trusts  vested  in  him  and  likewise  defend  all  actions  instituted 
against  him  as  receiver,  and  also  to  appear  in  and  conduct 
the  prosecution  or  defence  of  any  and  all  suits  or  proceedings 
now  pending  in  any  court  against  said  company,  the  prosecu- 
tion or  defence  of  which  will,  in  the  judgment  of  said  receiver, 
be  necessary  and  proper  for  the  protection  of  the  property 
and  rights  placed  in  his  charge,  and  for  the  interests  of  the 
creditors  and  stockholders  of  said  company. 

"  Said  receiver  is  hereby  required  to  give  bond  in  the  sum 
of  $10,000,  with  personal  security,  or  the  security  of  some 
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responsible  guaranty  and  indemnity  company,  satisfactory  to 
the  clerk  of  this  court,  for  the  faithful  discharge  of  his  duties, 
and  is  also  required  to  make  and  file  full  reports  in  this  court 
quarterly. 

"  And  the  court  reserves  the  right  by  orders  hereinafter  to 
be  made,  to  direct  and  control  the  payments  of  all  supplies, 
materials  and  other  claims  and  in  all  respects  to  regulate  and 
control  the  conduct  of  said  receiver." 

The  railroad  company  appealed  from  this  order  to  the 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit,  which  court, 
on  June  16, 1897,  certified  to  this  court  the  following  question : 
"  The  question  upon  which  instructions  are  desired  and  respect- 
fully asked  is:  was  the  decree  appointing  Campbell  receiver, 
above  referred  to,  susceptible  of  being  appealed  from  on  the 
ground  that  the  said  order  embraced  within  its  terms  an  in- 
junction or  the  necessary  equivalent  of  an  injunction  ? " 

Mr.  Alexander  T.  London  and  Mr,  Samiiel  A.  Putnam  for 
Highland  Avenue  Belt  Kailroad  Company. 

Mr.  John  F.  Martin  and  Mr.  Henry  D.  Hotchkiss  tor 
Columbian  Equipment  Company. 

Mr.  Justice  Brewer,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

Is  an  interlocutory  order  appointing  a  receiver  appealable 
from  the  Circuit  Court  to  the  Circuit  Court  of  Appeals  ?  And 
if  such  an  order,  standing  alone,  be  not  appealable,  does  it 
become  so  by  the  incorporation  into  it  of  a  direction  to  the 
defendant,  its  officers,  directors,  agents  and  employes,  to  turn 
over  and  deliver  to  the  receiver  the  property  in  their  hands  ? 
These  questions  must  be  determined  by  a  consideration  of  sec- 
tion 7  of  the  act  of  March  3,  1891,  c.  826,  creating  Circuit 
Courts  of  Appeal,  26  Stat.  517,  as  amended  February  18, 1895, 
c.  96,  28  Stat.  666.     The  section  provides  — 

"  That  where,  upon  a  hearing  in  equity  in  a  District  Court 
or  a  Circuit  Court,  an  injunction  shall  be  granted,  continued, 
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refused  or  dissolved  by  an  interlocutory  order  or  decree,  or 
an  application  to  dissolve  an  injunction  shall  be  refused  in  a 
case  in  which  an  appeal  from  a  final  decree  may  be  taken 
under  the  provisions  of  this  act  to  the  Circuit  Court  of  Ap- 
peals, an  appeal  may  be  taken  from  such  interlocutory  order 
or  decree  granting,  continuing,  refusing,  dissolving  or  refus- 
ing to  dissolve  an  injunction  to  the  Circuit  Court  of  Appeals: 
Provided^  That  the  appeal  must  be  taken  within  thirty  days 
from  the  entry  of  such  order  or  decree,  and  it  shall  take  pre- 
cedence in  the  appellate  court;  and  the  proceedings  in  other 
respects  in  the  court  below  shall  not  be  stayed  unless  other- 
wise ordered  by  that  court  during  the  pendency  of  such 
appeal :  And  provided  further^  That  the  court  below  may  in 
its  discretion  require,  as  a  condition  of  the  appeal,  an  addi- 
tional injunction  bond." 

Under  this  section  it  has  been  decided  that  when  an  appeal 
is  taken  from  an  interlocutory  order  or  decree  granting  or 
dissolving  an  injunction  the  whole  of  such  interlocutory  order 
or  decree  is  before  the  Court  of  Appeals  for  review,  and  not 
simply  that  part  which  grants  or  dissolves  the  injunction,  and 
that  on  the  hearing  in  the  Court  of  Appeals  that  court  may 
consider  and  decide  the  case  upon  its  merits.  Smith  v.  V^dcan 
Iron  ^orks^  165  U.  S.  518;  In  re  the  Tampa  Suburban  RaSIr 
road  Company^  ante,  583.  But  each  of  those  cases  proceeded 
upon  the  fact  that  there  was  a  distinct  order  granting,  con- 
tinuing or  dissolving  an  injunction.  In  the  case  at  bar  there 
is  no  such  order.  It  is  true,  following  the  order  of  appoint- 
ment, there  is  a  direction  to  the  defendant,  its  officers,  di- 
rectors and  agents,  to  turn  over  to  Campbell  the  property  of 
which  he  is  appointed  receiver,  but  that  is  only  incidental  and 
ancillary  to  the  receivership.  This  is  obvious ;  for  if  the  court 
subsequently  entered  an  order,  in  terms  setting  aside  only  the 
appointment  of  the  receiver,  all  the  other  parts  of  the  original 
order  would  immediately  and  without  specific  mention  dis- 
appear and  cease  to  have  any  force.  Indeed,  the  mere  ap- 
pointment of  a  receiver  carries  with  it  the  duty  on  his  part  of 
taking  possession,  and  the  further  duty  of  those  in  possession 
of  yielding  such  possession.    So  that  while  as  a  part  of  an 
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order  appointing  a  receiver  there  is  something  in  the  nature 
of  a  mandatory  injunction,  that  is  a  command  to  the  receiver 
to  take  and  to  the  defendant  to  surrender  possession,  yet  such 
command  is  not  technically  and  strictly  an  order  of  injunction. 
The  last  proviso  in  the  section  emphasizes  this  distinction  : 
"  The  court  below  may  in  its  discretion  require,  as  a  condition 
of  the  appeal,  an  additional  injunction  bond."  The  bond  is 
described.  It  is  not  a  bond  to  secure  against  injuries  which 
may  result  if  a  receiver  is  wrongfully  appointed  or  dis- 
charged, but  is  technically  an  injunction  bond;  that  is,  a 
bond  to  answer  for  damages  in  case  of  a  wrongful  order  either 
granting,  continuing  or  vacating  an  injunction.  Receiver- 
ship implies  possession,  and  if  no  bond  can  be  required  to 
guard  against  loss  from  taking  or  surrendering  possession  it 
is  difficult  to  perceive  the  significance  of  an  additional  injunc- 
tion bond  in  a  receivership  case.  The  question  is  not,  Avhether 
included  in  an  order  appointing  a  receiver,  there  may  not  be, 
either  expressed  or  implied,  some  directions  of  a  mandatory 
character,  something  in  the  nature  of  an  injunction,  but 
whether  Congress  in  this  legislation  provided  for  appeals  in 
cases  other  than  those  in  which  an  injunction,  technically 
speaking,  is  either  the  sole  or  a  principal  part  of  the  order  or 
decree.  Orders  granting  injunctions  and  orders  appointing 
receivers  are,  in  the  common  understanding  of  the  profession, 
entirely  independent.  The  distinction  between  the  two  is 
clearly  recognized  in  the  text  books  and  in  the  reports.  We 
have  separate  treatises  on  injunctions  and  on  receivers.  The 
separation  between  them  is  one  which  runs  through  the  law, 
and  while  it  is  true  that  the  mandatory  features  which,  either 
expressly  or  by  implication,  attend  orders  appointing  receivers, 
are  sometimes  made  the  matter  of  discussion  in  treatises  on 
receivers,  or  the  subject  of  comment  in  decisions  concerning 
receivers,  yet  the  distinction  is  never  forgotten.  Familiar,  us 
it  must  be  assumed  to  have  been,  with  this  generally  recog- 
nized distinction.  Congress,  if  it  had  intended  that  appeals 
should  be  allowed  from  orders  appointing  receivers,  as  from 
orders  in  respect  to  injunctions,  would  doubtless  have  expressly 
named  such  orders.     Its  omission  of  the  one  and  the  men- 
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tion  of  the  other  is  a  clear  declaration  that  only  one  should  be 
the  subject  of  appeal  and  the  other  not.  And  it  would  savor 
of  judicial  legislation  to  hold  that,  although  Congress  has  not 
authorized  appeals  from  orders  appointing  receivers,  the  mere 
fact  that  in  such  an  order  there  is  a  direction  of  a  mandatory 
character,  either  expressed  or  implied,  in  respect  to  taking 
possession,  makes  it  appealable,  as  an  order  granting  an 
injunction. 

For  these  reasons  we  are  of  opinion  that  the  question  should 

be  answered  in  the  negative^  and  it  will  be  so  certified  to 

the  Court  of  Appeals. 


HALL  t;^  UNITED  STATES. 

EBBOR    TO    THE    CIRCUIT    COURT    OF   THE    UNITED    STATES    FOR  THB 
SOUTHERN   DISTRICT   OF   NEW   YORK. 

No.  812.    Argued  Noyember  29, 1897.  —  Decided  January  8,  1998. 

The  defendant,  who  was  employed  as  a  postal  clerk  at  station  F  in  the 
city  of  New  York,  was  indicted  under  Rev.  Stat.  §  5467.  The  indictment 
contained  three  counts ;  the  first  two  under  tlie  first  part  of  §  5467 ;  the 
third  count  under  the  last  clause  of  that  section.  The  evidence  showed 
that  the  Government  detectives  prepared  a  special  delivery  letter,  de- 
signed as  a  test  or  decoy  letter,  containing  marked  bills,  and  delivered  it, 
bearing  a  special  delivery  stamp,  to  the  night  clerk  in  charge  of  branch 
station  F  of  the  post  office  in  this  city.  The  defendant  was  not  a  letter 
carrier,  but  a  clerk  employed  at  that  office,  whose  duty  it  was  to  take 
charge  of  special  delivery  letters,  enter  them  in  a  book  kept  for  that 
purpose  and  then  place  them  in  course  of  transmission.  The  letter  in 
question  was  addressed  to  Mrs.  Susan  Metcalf,  a  fictitious  person,  346 
E.  24th  street,  New  York  city,  fictitious  number.  The  letter  was  placed 
by  the  night  clerk  with  other  letters  upon  the  table  where  such  letters 
were  usually  placed,  and  the  defendant,  entering  the  office  not  long 
after,  took  this  letter,  along  with  the  others  on  the  same  table,  removed 
them  to  his  desk,  and  properly  entered  the  other  letters,  but  did  not 
enter  this  letter.  On  leaving  the  office  not  long  after,  the  omission  to 
enter  the  letter  having  been  observed,  he  was  arrested,  and  the  money 
contents  of  the  letter,  marked  and  identified  by  the  officers,  were  found 
upon  his  person.  The  officers  testified  upon  cross-examination  that  the 
address  was  a  fictitious  one ;  tliat  the  letter  was  designed  as  a  test  letter, 
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and  that  they  did  not  intend  that  the  letter  should  be  delivered  to  Mrs. 
Snsan  Metcalf  or  to  that  address  and  that  it  could  not  be  delivered  to 
that  person  at  that  address.  Held,  that  the  evidence  was  sufficient  to 
sustain  a  conviction  under  the  third  count  of  the  indictment. 

The  case  is  stated  in  the  opinion. 

Mr.  Arthur  C.  Butts  for  plaintiff  in  error. 

Hr.  Assistant  Attorney  General  Boyd  for  defendants  in 
error. 

Mr.  Justice  Peckham  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York  in 
October,  1896,  for  embezzling  and  stealing  a  certain  letter 
and  its  contents,  described  in  the  indictment,  containing 
money.  The  indictment  was  under  section  5467,  Revised 
Statutes,  which  is  set  out  in  the  margin.^  The  defendant  was 
employed  in  a  department  of  the  postal  service  as  a  clerk  at 

1  Sec.  5467.  Any  person  employed  in  any  department  of  the  postal  service 
who  shall  secrete,  embezzle  or  destroy  any  letter,  paclcet,  bag  or  mail  of 
letters  entrusted  to  him,  or  which  shall  come  into  his  possession,  and  which 
was  intended  to  be  conveyed  by  mail,  or  carried  or  delivered  by  any  mail 
carrier,  mail  messenger,  route  agent,  letter  carrier  or  other  person  employed 
in  any  department  of  the  postal  service,  or  forwarded  through  or  delivered 
from  any  post  office  or  branch  post  office  established  by  authority  of  the 
Postmaster  General,  and  which  shall  contain  any  note,  bond,  draft,  checlv, 
warrant,  revenue  stamp,  postage  stamp,  stamped  envelope,  postal  card, 
money  order,  certificate  of  stoclt  or  other  pecuniary  obligation  or  security 
of  the  Government,  or  of  any  officer  or  fiscal  agent  thereof,  of  any  descrip- 
tion whatever;  any  bank  note,  bank  post  bill,  biU  of  exchange  or  note  of 
assignment  of  stock  in  the  funds;  any  letter  of  attorney  for  receiving 
annuities  or  dividends,  selling  stock  in  the  funds,  or  collecting  the  interest 
thereof  ;  any  letter  of  credit,  note,  bond,  warrant,  draft,  bill,  promissory 
note,  covenant,  contract  or  agreement  whatsoever,  for  or  relating  to  the 
payment  of  money,  or  the  delivery  of  any  article  of  value,  or  the  perform- 
ance of  any  act,  matter  or  thing;  any  receipt,  release,  acquittance  or  dis- 
charge of  or  from  any  debt,  covenant  or  demand,  or  any  part  thereof;  any 
copy  of  the  record  of  any  judgment  or  decree  in  any  court  of  law  or  chan- 
cery, or  any  execution  which  may  have  issued  thereon ;  any  copy  of  .*iny 
other  record,  or  any  other  article  of  value,  or  writing  representing  the  same ; 
any  such  person  who  shall  steal  or  take  any  of  the  things  aforesaid  out  of 
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station  F,  a  branch  post  oflSce  of  the  United  States  in  the  aity 
of  New  York. 

The  indictment  contained  three  counts.  The  first  and  sec- 
ond counts  charged  that  the  defendant  wilfully  embezzled,  etc., 
the  letter,  which  was  intended  to  be  delivered  by  a  letter 
carrier.  These  counts  were  drawn  with  reference  to  the  first 
clause  in  the  statute  above  referred  to.  The  third  count  is 
under  the  second  clause  of  the  statute,  and  alleged  that  the 
defendant,  "  being  then  and  there  employed  in  a  department 
of  the  postal  service  of  the  United  States,  to  wit,  as  clerk  at 
station  F,  a  branch  post  office  of  the  United  States,  in  the  said 
city  of  New  York,  did  unlawfully,  wilfully  and  feloniously 
steal,  take  and  carry  away  a  certain  United  States  Treasury 
note  of  the  denomination  and  value  of  one  dollar,  and  three 
silver  certificates  of  the  United  States,  each  of  the  denomina- 
tion and  value  of  one  dollar,  the  said  treasury  note  and  the 
said  silver  certificates  then  and  there  being  the  money  and 
property  of  one  Joseph  E.  Jacobs,  and  the  same  treasury  note 
and  the  same  silver  certificates  were  then  and  there  feloniously 
stolen  and  taken,  as  aforesaid,  by  the  said  "William  R.  Hall 
from  and  out  of  a  certain  letter  which  then  and  there  bad 
come  into  his  possession  in  his  capacity  as  such  clerk,  as 
aforesaid,  and  by  virtue  of  his  said  office  and  employment, 
and  the  said  letter  was  directed  in  the  tenor  following  —  that 
is  to  say :  *  Mrs.  Susan  Metcalf,  No.  346  E.  24th  St.,  New  York 
City,  N.  Y.,'  and  the  same  was  then  intended  to  he  delivered  hy 
a  letter  carrier^  and  had  not  then  been  delivered  to  the  party 
to  whom  the  same  was  directed,"  against,  etc. 

The  defendant  was  arraigned,  pleaded  not  guilty  and  was 
subsequently  tried  at  a  term  of  the  United  States  Circuit 
Court  for  the  Southern  District  of  New  York,  and  convicted 
and  sentenced  to  imprisonment  at  hard  labor  in  the  Kings 
County  penitentiary  for  the  term  of  two  years. 

any  letter,  packet,  bag  or  mail  of  letters  which  shall  have  come  into  bis 
possession,  either  in  the  regular  course  of  his  official  duties  or  in  any  ottier 
manner  whatever,  and  provided  the  same  shall  not  have  been  deUvered  to 
the  party  to  whom  it  is  directed,  shall  be  punishable  by  imprisonment  at 
hard  labor  for  not  less  than  one  year  nor  more  than  five  years. 


Digitized  by 


Google 


HALL  V.   UNITED  STATES.  635 

Opinion  of  the  Court. 

Upon  the  trial,  after  the  evidence  had  been  given  on  the 
part  of  the  prosecution  and  the  Government  had  rested  its 
case,  the  counsel  for  the  defendant  asked  the  court  to  direct 
the  jury  to  acquit  the  defendant  upon  several  grounds,  (1)  that 
the  evidence  failed  to  prove  the  crime  charged  in  the  indict- 
ment; (2)  that  a  material  allegation  to  be  proved  by  the 
Government  was  the  fact  that  the  letter,  described  in  the  in- 
dictment and  alleged  to  have  been  secreted,  destroyed  and  em- 
bezzled and  its  contents  stolen  by  the  defendant,  was  intended 
to  be  delivered  by  a  letter  carrier,  while  the  uncontradicted 
evidence  showed  that  such  letter  was  not  intended  to  be 
delivered  by  a  letter  carrier,  and  therefore  a  material  allega- 
tion in  the  indictment  was  not  only  not  proved  but  was  abso- 
lutely disproved ;  (3)  that  there  was  a  fatal  variance  between 
the  indictment  and  the  proofs  offered  to  sustain  it  by  the 
Government,  and  the  defendant  should  therefore  be  acquitted. 

The  motion  to  direct  an  acquittal  was  denied  by  the  court 
and  the  defendant  duly  excepted.  The  defendant  sued  out  a 
writ  of  error  from  this  court  to  review  the  judgment  of  con- 
viction, and  the  validity  of  the  exception  to  the  refusal  of  the 
court  to  direct  the  jury  to  acquit  is  the  sole  question  now 
before  us. 

After  his  conviction  the  defendant  moved  in  arrest  of  judg- 
ment and  for  a  new  trial.  The  judgment  was  arrested  on  the 
first  two  counts,  and  the  motion  for  a  new  trial  was  denied. 
We  take  a  statement  of  the  facts  proved  upon  the  trial,  from 
the  opinion  delivered  by  the  learned  judge  in  denying  that 
motion,  as  we  think  the  statement  contains  all  that  is  ma- 
terial for  the  consideration  of  the  case,  and  that  it  is  a  correct 
summary  of  the  evidence  in  the  particulars  mentioned.  It  is 
as  follows : 

"  The  evidence  showed  that  the  Government  detectives  pre- 
pared a  special  delivery  letter,  designed  as  a  test  or  decoy 
letter,  containing  marked  bills  and  delivered  it,  bearing  a 
special  delivery  stamp,  to  the  night  clerk  in  charge  of  branch 
station  F  of  the  post  office  in  this  city.  The  defendant  was 
not  a  letter  carrier,  but  a  clerk  employed  at  that  office,  v/hose 
duty  it  was  to  take  charge  of  special  delivery  letters,  enter 
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them  in  a  book  kept  for  that  purpose,  and  then  place  them  in 
course  of  transmission.  The  letter  in  question  was  addressed 
to  Mrs.  Susan  Metcalf,  a  fictitious  person,  346  E.  24th  street, 
New  York  city,  a  fictitious  number.  The  letter  was  placed 
by  the  night  clerk  with  other  letters  upon  the  table  where 
such  letters  were  usually  placed,  and  the  defendant,  entering 
the  office  not  long  after,  took  this  letter,  along  with  the  others 
on  the  same  table,  removed  them  to  his  desk  and  properly 
entered  the  other  letters,  but  did  not  enter  this  letter.  On 
leaving  the  office  not  long  after,  the  omission  to  enter  the 
letter  having  been  observed,  he  was  arrested  and  the  money 
contents  of  the  letter,  marked  and  identified  by  the  officers, 
were  found  upon  his  person.  The  officers  testified  upon  cross- 
examination  that  the  address  was  a  fictitious  one;  that  the 
letter  was  designed  as  a  test  letter,  and  that  they  '  did  not  in- 
tend that  the  letter  should  be  delivered  to  Mrs.  Susan  Metcalf 
or  to  that  address,'  and  that  *  it  could  not  be  delivereil  to  that 
person  at  that  address.' " 

The  question  now  before  us  is  whether  the  evidence  is  suffi- 
cient to  sustain  this  conviction  under  the  third  count  of  the 
indictment.  We  think  it  is.  Section  5467,  Revised  Statutes, 
describes  two  distinct  offences ;  the  first  clause  of  the  section 
is  directed  against  any  person  employed  in  any  department 
of  the  postal  service  who  secretes,  embezzles,  etc.,  any  letter 
entrusted  to  him  or  which  shall  come  into  his  possession,  and 
which  was  intended  to  be  conveyed  by  mail  or  carried  or  de- 
livered by  any  mail  carrier,  mail  messenger,  route  agent,  letter 
carrier  or  other  person  employed  in  any  department  of  the 
postal  service,  or  forwarded  through  or  delivered  from  any 
post  office  or  branch  post-office  established  by  the  authority 
of  the  Postmaster  General,  and  which  shall  contain  any  note, 
etc.  This  is  one  of  the  offences  set  forth  in  that  section.  The 
other  offence  set  forth  in  the  same  section  does  not  in  terms 
provide  that  the  letter  must  have  been  intended  to  have  been 
conveyed  by  mail  or  carried  or  delivered  by  any  mail  carrier, 
letter  carrier,  etc.,  but  it  provides  that  "any  such  |>erson," 
(meaning  thereby  any  person  employed  in  any  department  of 
the  postal  service  as  described  in  the  first  part  of  the  section,) 
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"  who  shall  steal  or  take  any  of  the  things  aforesaid  out  of 
any  letter,  packet,  bag  or  mail  of  letters  which  shall  have 
come  into  his  possession,  either  in  the  regular  course  of  his 
official  duties  or  in  any  other  manner  whatever,  and  provided 
the  same  shall  not  have  been  delivered  to  the  party  to  whom 
it  is  directed,  shall  be  punishable  by  imprisonment  at  hard 
labor  for  not  less  than  one  year  nor  more  than  five  years." 

A  test  or  "  decoy  "  letter  comes  within  the  statute.  Ooode 
V.  United  States^  159  U.  S.  663 ;  Montgomery  v.  United  States^ 
162  U.  S.  410. 

Although  the  section  provides  the  same  punishment  for  all 
the  various  acts  set  forth  therein,  yet  the  section  itself  clearly 
describes  two  different  classes  of  offences.  United  States  v. 
WigJU^  38  Fed.  Eep.  106.  The  proof  would  not  show  a  viola- 
tion of  the  first  part  of  the  section  unless  it  appeared  that  the 
letter  entrusted  to  the  person  employed  in  the  postal  service, 
or  which  came  into  his  possession,  was  one  which  was  intended 
to  be  conveyed  by  mail,  or  carried,  or  delivered,  by  a  mail 
carrier,  mail  messenger,  route  agent,  letter  carrier  or  other 
person  employed  in  any  department  of  the  postal  service,  or 
that  it  was  forwarded  through  or  delivered  as  stated  in  the 
section.  Whether  the  proof  here  does  not  show  that  the 
letter  in  question  was  such  a  letter,  it  is  not  now  necessary  to 
say,  because  the  judgment  was  arrested  upon  the  first  two 
counts  covering  that  clause  of  the  section.  Although  a  motion 
in  arrest  of  judgment  cannot  properly  be  made  upon  the 
ground  that  the  evidence  is  insufficient  to  prove  the  case  under 
the  indictment,  or  under  any  particular  count  thereof,  because 
such  motion  is  confined  to  matters  appearing  upon  the  face 
of  the  record  itself,  1  Archbold  Cr.  Pr.  &  PI.  (7  Am.  ed.)  671 
and  notes,  yet,  as  the  motion  was  entertained  and  judgment 
was  actually  arrested  upon  the  first  two  counts,  those  counts 
are  not  now  in  question. 

The  other  clause  of  the  section  provides  for  a  distinct  offence, 
and  under  that  it  is  not  necessary  to  aver  that  the  letter  was 
intended  to  be  conveyed  by  mail  or  delivered  by  a  letter 
carrier,  etc.,  as  provided  in  the  first  clause,  and  it  covers  the 
case  of  any  person  employed  in  any  department  of  the  postal 
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service  who  steals  or  takes  any  of  the  tbiDgs,  already  described 
in  the  section,  out  of  any  letter,  etc.,  which  shall  have  come 
into  his  possession  either  in  the  regular  course  of  his  official 
duties  or  in  any  other  manner  whatever,  provided  the  same 
shall  not  have  been  delivered  to  the  party  to  whom  it  is  di- 
rected. We  think  this  is  entirely  plain.  United  States  v. 
Wight^  supra. 

We  think  the  indictment  must  show  under  this  clause  — 
and  this  third  count  does  show  —  that  the  letter,  the  contents 
of  which  were  stolen  by  the  person  employed  in  the  postal 
service,  was  one  which  had  come  in  some  way  or  manner 
under  the  jurisdiction  and  into  the  possession  of  the  Post 
Office  Department ;  for  the  statute  does  not  refer  to  letters  in 
regard  to  which  that  department  has  not  and  was  not  in- 
tended to  have  any  concern  or  any  duty  to  perform,  such  as 
letters  which  have  not  been  deposited  or  left  in  any  manner 
in  any  post  office  or  street  letter  box,  or  given  to  a  carrier  or 
other  agent  of  the  department,  and  which  remain  entirely 
outside  of  that  department,  and  where  the  stealing  of  such 
letters  or  their  contents  at  that  time  is  not  of  Federal  cog- 
nizance. The  evidence  shows  that  this  letter  was  within  the 
possession  and  jurisdiction  of  the  department,  in  the  branch 
post  office  in  New  York,  and  that  while  undelivered  to  the 
party  to  whom  it  was  addressed,  its  contents  were  stolen  by 
defendant,  who  was  a  person  in  the  postal  service.  Such 
stealing  comes  within  the  statute.  That  it  was  a  test  or 
decoy  letter  is  immaterial,  as  already  shown.  If  the  letter  be 
within  the  lawful  possession  of  the  Post  Office  Department,  the 
stealing  of  the  contents  of  such  letter  by  a  postal  employ^  is 
a  violation  of  the  latter  part  of  the  section  of  the  statute. 
This  letter  was  thus  within  the  jurisdiction  and  possession  of 
the  Department,  and  the  defendant  then  stole  its  contents. 

It  is  urged,  however,  that  the  conviction  cannot  be  sustained 
under  this  third  count  because  it  contains,  in  addition  to  the 
particular  allegations  necessary  to  bring  the  act  within  the 
latter  part  of  the  section,  an  allegation  that  the  letter,  the  con- 
tents of  which  were  stolen,  was  intended  to  be  delivered  by  a 
letter  carrier.    This  fact  forms  no  part  of  the  offence  men- 
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tioned  in  the  second  clause  of  the  section  in  question,  and  it 
was  therefore  unnecessary  to  allege  it.  As  the  third  count 
does  contain  such  an  averment,  the  counsel  for  the  defendant 
argues  that  it  became  necessary  to  prove  the  fact  thus  averred, 
and,  as  it  was  (he  argues)  unproved,  the  defendant  should 
have  been  acquitted  by  direction  of  the  court.  The  result  of 
such  a  holding  would  be  to  say  that  where  an  indictment  con- 
tained all  the  necessary  averments  to  constitute  an  offence 
created  by  the  statute,  if  an  averment  wholly  unnecessary 
and  entirely  immaterial  be  added,  the  prosecution  must  fail 
unless  it  prove  such  unnecessary  averment,  although  proving 
every  fact  constituting  the  offence  provided  by  the  statute. 
We  are  of  opinion  that  it  was  not  incumbent  upon  the  prose- 
cution to  prove  this  averment  in  order  to  sustain  a  conviction 
under  this  count. 

Without  this  averment  the  third  count  contains  every  fact 
necessary  to  be  proved  in  order  to  constitute  an  offence  under 
the  second  clause  of  the  statute,  and  the  evidence  in  the  case 
is  sufficient  to  authorize  the  defendant's  conviction  upon  that 
count.  The  character  of  the  offence,  as  provided  by  statute, 
is  not  changed  by  this  unnecessary  averment,  nor  is  the  suffi-' 
ciency  of  the  evidence  to  sustain  a  conviction  under  the  third 
count  at  all  impaired  if  it  be  assumed  that  it  did  not  show 
that  the  letter  was  intended  to  be  delivered  by  a  letter  carrier. 
This  is  unlike  a  case  where  an  unnecessary  amount  of  descrip- 
tion of  an  article  to  be  identified  by  the  description  is  con- 
tained in  the  indictment.  Under  those  circumstances,  it  has 
been  sometimes  held  that  the  description  must  be  proved  as 
laid,  because  it  went  to  the  identification  of  the  article  de- 
scribed. Nor  is  it  like  the  case  of  an  indictment  for  perjury 
or  one  for  a  libel  where  the  sworn  statement  alleged  to  be 
false  or  the  article  alleged  to  be  libellous  must  be  proved  sub- 
stantially as  averred  in  the  indictment.  In  such  cases  the 
matter  set  forth  constitutes  the  offence  and  must  be  proved 
accordingly.  But  here,  every  necessary  fact  is  averred  and 
proof  sufficient  to  sustain  a  conviction  has  been  given  in  re- 
gard to  each  fact.  Because  the  pleader  unnecessarily  made 
an  averment  of  a  totally  immaterial  fact,  the  Grovernment  was 
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not  therefore  bound  to  prove  it  in  order  to  sustain  a  convic- 
tion.   For  this  reason  there  was  no  fatal  variance  between 
the  offence  set  forth  in  the  indictment  and  the  proof.    Mottt- 
gomery  v.  United  States  and  Ooode  v.  United  States,  supra. 
The  judgment  of  conviction  must  be 

Affirmed^ 


CROSSLEY  V.  CALIFORNIA. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THB 
NORTHERN  DISTRICT  OF   CALIFORNIA. 

No.  470.    Submitted  December  14, 1897.  —  Decided  Juiaary  8, 1898. 

In  a  trial  before  a  state  court  for  roarder  charged  to  have  been  committed 
within  the  State,  it  is  for  the  state  court  to  decide  whether  the  question  of 
whether  the  evidence  tended  to  show  that  the  accused  was  guilty  of  mor- 
der  only  in  the  second  degree  shall  or  sliall  not  be  submitted  to  the  Jary, 
and  its  decision  is  not  subject  to  revision  in  the  Circuit  Court  of  the 
United  States,  nor  here. 

A  writ  of  habeas  corpus  cannot  be  made  use  of  as  a  writ  of  error. 

While  the  derailment  of  a  train  carrying  the  mails  of  the  United  States  is  a 
crime  which  may  be  punished  through  the  courts  of  the  United  States 
under  the  provisions  of  the  statutes  in  that  behalf,  the  death  of  theengi* 
neer  thereof  produced  thereby,  is  a  crime  against  thQ  laws  of  the  State  in 
which  the  derailment  talves  place,  for  which  the  person  causing  it  may  be 
proceeded  against  in  the  state  court  through  an  indictment  for  murder. 

The  case  is  stated  in  the  opinion. 

No  appearance  for  appellants,  and  no  brief  filed  for  them. 

Mr.  W.  F.  Fitzgerald  and  Mr.  W.  H.  Anderson^  for  ap- 
pellees, submitted  on  their  brief. 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the 
court. 

Worden  was  convicted  in  the  Superior  Court  of  the  county 
of  Yolo,  California,  of  the  crime  of  murder  in  the  first  d^ree, 
and  sentenced  to  be  hanged.    The  Supreme  Court  of  Cali- 
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fornia  affirmed  the  jadgment.    People  v.  Warden^  113  Cali- 
fornia, 569. 

Being  in  custody,  awaiting  execution,  an  application  for  the 
writ  of  habeas  corpus  was  made  on  behalf  of  Worden  to  the 
Circuit  Court  of  the  United  States  for  the  Northern  District 
of  California,  the  application  denied,  and  the  petition  dis- 
missed.   The  case  was  then  brought  to  this  court. 

Two  grounds  were  relied  on  as  justifying  the  issue  of  the 
writ. 

First.  That  there  was  no  evidence  that  Worden  was  guilty 
of  murder  in  the  first  degree ;  that  the  evidence  showed,  or 
tended  to  show,  that  he  was  guilty,  at  most,  of  murder  in  the 
second  degree ;  and  that  the  trial  court  only  submitted  to  the 
jury  the  question  as  to  whether  or  not  he  was  guilty  of  murder 
in  the. first  degree.  This  was  matter  of  error,  and  with  its 
disposition  by  the  highest  tribunal  of  the  State,  it  was  not 
within  the  province  of  the  Circuit  Court  to  interfere.  Nop 
can  the  writ  of  haheaa  corpus  be  made  use  of  as  a  writ  of 
error. 

Second.  That  the  state  courts  had  no  jurisdiction  because 
Worden  was  convicted  of  the  murder  of  one  Clark,  committed 
by  derailing  a  train  of  which  Clark  was  the  engineer ;  that 
this  was  a  special  train  "  exclusively  engaged  in  the  carrying 
or  transportation  of  the  mail  of  the  United  States  ; "  that  the 
effect  of  the  derailment  "  constituted  an  obstruction  or  stop- 
ping of  the  transmission  of  United  States  mail,  and  was  a 
restraint  and  retarding  of  the  interstate  commerce  of  the 
United  States;"  that  he,  therefore,  was  guilty,  if  at  all,  of 
offences  against  the  laws  of  the  United  States,  (§§  5440,  3995, 
Eevised  Statutes ;  Act  July  2,  1890,  c.  647,  26  Stat.  209,)  and 
that  any  oflfence  committed  by  him  was  solely  cognizable  in 
the  courts  of  the  United  States. 

But  it  is  settled  law  that  the  same  act  may  constitute  an 
offence  against  the  United  States  and  against  a  State,  subject- 
ing the  guilty  party  to  punishment  under  the  laws  of  each 
government ;  and  may  embrace  two  or  more  offences.  Cross 
V.  North  Carolina^  132  U.  S.  131,  and  cases  cited.  And  see 
Teal  V.  Felton,  12  How.  284,  292. 
VOL.  CLxyni — 41 
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There  is  no  statute  of  the  United  States  under  which 
Worden  could,  on  the  alleged  facts,  have  been  prosecuted  for 
murder  in  the  courts  of  the  United  States.  He  was  convicted 
of  that  crime  in  the  administration  of  the  laws  of  California, 
Penal  Code,  Cal.  §§  187,  188,  189 ;  §§  17,  587 ;  and  the  con- 
viction  has  been  sustained  by  the  highest  court  of  the  State. 

As  indicating  that  the  prosecution  was  in  the  ordinary 
course,  the  language  of  that  court  in  the  opinion  delivered 
on  afflrming  the  judgment  may  not  improperly  be  quoted. 
Among  other  things  the  court  said :  "  The  charge  fidly  in- 
formed the  jury  that  an  intent  to  take  human  life  is  a  neces- 
sary element  of  murder  in  the  first  degree.  They  were  told 
that  in  order  to  convict  the  appellant  of  murder  in  the  first 
degree  they  must  be  convinced  beyond  a  reasonable  doubt 
that  the  appellant,  either  personally  or  in  concert  with  others, 
killed  the  deceased  with  malice  aforethought  by  some  kind  of 
wilful,  deliberate  and  premeditated  killing,  and  that  ^  in  order 
to  constitute  murder  in  the  first  degree,  the  intent  to  kill 
must  be  the  result  of  deliberate  premeditation.'  This  prin- 
ciple was  given  to  the  jury  in  various  forms ;  and  it  is  beyond 
question  that  the  evidence  abundantly  warranted  the  jury  in 
finding  the  appellant  guilty  of  murder  in  the  first  degree  — 
murder  of  a  most  aggravating  and  shocking  character.  There 
was  an  unnecessary  allusion  to  the  fact  that  the  derailing  of  a 
train  is  a  felony;  but  that  in  no  way  changed  the  general 
nature  of  the  charge."     113  California,  569,  576. 

No  ground  existed  on  which  the  Circuit  Court  could  have 
held  these  proceedings  void,  and  the  writ  was  properly  denied. 

Order  affirmecL 


CONDE  V.  YORK. 

BBBOB  TO    THB    SITPBEME    OOUBT    OF    THE    STATE  OF    NEW    YORK. 
No.  148.    Argrned  December  6, 1897.  —  Decided  January  8, 1898. 

In  order  to  give  this  court  jurisdiction  to  review  the  judgment  of  a  state 
coort  against  a  title  or  right  set  up  or  claimed  under  a  statute  of ,  or  an 
authority  exercised  under,  the  United  States,  that  title  or  right  must  be 
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a  title  or  right  of  the  plaintiff  in  error  and  not  of  a  third  person  only ;  and 
the  statute  or  authority  mnst  be  directly  in  issue.  In  this  case  the  con- 
troversy was  merely  as  to  which  of  the  claimants  had  the  superior 
equity  in  the  fund;  the  statute  was  only  collaterally  involved;  and 
plaintiffs  in  error  asserted  no  right  to  the  money  based  upon  it 

In  September,  1889,  Witherby  and  Gaflfney  entered  into  a 
contract  with  the  Government  of  the  United  States  to  con- 
struct certain  buildings  at  Sackett's  Harbor,  New  York. 
Thereafter  they  purchased  from  York  and  Starkvveather 
lumber  and  materials,  which  were  used  in  the  construction  of 
the  buildings,  and  on  March  27,  1890,  were  indebted  on 
account  of  these  materials  in  the  sum  of  more  than  $3000. 
Being  so  indebted,  Witherby  and  Gaflfney  on  that  date  ex- 
ecuted and  delivered  to  York  and  Starkweather  an  instru- 
ment in  writing,  as  follows : 

"  Whereas  we  have  a  contract  with  the  United  States  Gov- 
ernment for  the  construction  of  buildings  and  oflBcers'  quarters 
at  Madison  Barracks,  Sackett's  Harbor,  Jefferson  County, 
N.  Y; 

"  And  whereas  we  are  indebted  to  York  and  Starkweather, 
of  Watertown,  N.  Y.,  in  the  sum  of  three  thousand  dollars 
and  more  on  account  of  materials  furnished  us  by  them  that 
were  used  in  said  buildings  and  quarters ; 

"  And  whereas  there  will  be  due  and  payable  to  us  on  ac- 
count of  our  work,  etc.,  from  the  Government  considerable 
sums  of  money  before  and  on  the  completion  of  our  said 
work ; 

"  Now,  therefore,  of  the  moneys  due  and  to  become  due  us 
from  the  said  Government,  we  do  hereby  for  value  received 
assign  and  transfer  to  said  York  and  Starkweather  the  sum  of 
three  thousand  dollars,  and  do  hereby  authorize,  empower,  re- 
quest and  direct  Lieutenant  J.  E.  Macklin,  R.  Q.  M.  Eleventh 
Infantry,  U.  S.  A.,  through  whom  payments  are  made  for 
such  construction,  to  pay  to  said  York  and  Starkweather 
on  our  account  for  such  construction  the  full  sum  of  three 
thousand  dollars,  as  follows :  First,  $500  from  the  next  esti- 
mate and  payment  due  or  to  become  due  us,  and  the  sura  of 
$2500  on  the  completion  of  said  work  by  us,  and  when  the 
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balance  of  our  contract  with  the  Government  becomes  due 
and  payable  to  us." 

On  the  seventh  of  April,  Witherby  and  Qaffney  paid  York 
and  Starkweather  $500,  but  no  further  payment  was  made  by 
them.  On  May  15, 1890,  Lieutenant  Macklin,  the  disbursing 
agent  of  the  United  States  Government  at  Sackett's  Harbor 
gave  a  draft  on  the  Treasury  to  the  amount  of  $4400  to 
Witherby  and  Gaffney,  which  was  turned  over  by  them  on 
that  day  to  Conde  and  Streeter.  Before  Conde  and  Streeter 
received  this  draft,  they  had  been  fully  notified  of  the  paper 
delivered  to  York  and  Starkweather,  and  while  the  draft  was 
in  their  hands,  York  and  Starkweather  demanded  $2500 
thereof  from  them,  which  they  refused  to  pay  or  any  part 
thereof.  Conde  and  Streeter  asserted  a  prior  right  to  the 
draft  and  moneys  in  question  by  virtue  of  an  alleged  oral 
agreement  with  Witherby  and  Gaffney  to  secure  the  pay- 
ment of  certain  notes  upon  which  they  were  liable  as  in- 
dorsers  and  for  individual  claims  they  held  against  them. 
Conde  was  one  of  the  sureties  on  Witherby  and  Gaffney's 
bond  to  the  Government,  and  it  seems  to  be  conceded  that 
Witherby  and  Gaffney  obtained  the  money  on  Conde  and 
Streeter's  accommodation  indorsements  for  the  purpose  of  en- 
abling them  to  carry  on  the  work  under  the  contract.  Conde 
and  Streeter  applied  the  money  to  pay  notes  to  the  amount 
of  $3200  which  they  had  endorsed,  and  individual  claims  to 
the  amount  of  $600,  and  about  $600  was  returned  to  Witherby 
and  Gaffney. 

April  16,  1890,  Witherby  and  Gaffney  executed  to  Conde 
and  Streeter  an  agreement  by  which  they  promised  to  pay 
off  and  discharge  from  the  money  to  be  received  by  them 
from  the  Government  certain  notes  endorsed  by  Conde  and 
Streeter  and  certain  individual  indebtedness  held  by  them 
against  Witherby  and  Gaffney.  On  April  18,  Witherby  and 
Graffney  made  a  written  assignment  to  Conde  and  Streeter  of 
sufficient  of  the  money  in  question  to  pay  the  notes  and  claims 
mentioned,  in  these  words : 

"  That  there  may  be  no  misunderstanding  about  the  inten- 
tion of  the  foregoing  agreement,  we  hereby  assign  for  value 
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received  to  John  C.  Streeter  and  Wm.  W.  Conde  sufficient  of 
the  moneys  coming  to  us  from  Lieut.  Macklin,  R.  Q.  M.,  to 
pay  the  claims  as  specified  in  the  aforegoing  agreement." 

York  and  Starkweather  brought  suit  against  Conde  and 
Streeter  in  the  Supreme  Court  of  New  York  for  the  county  of 
Jefferson.  Two  defences  were  set  up  by  Conde  and  Streeter, 
the  second  of  which  was  "  that  the  money,  claim  and  property 
claimed  by  the  plaintiffs  in  this  action  to  have  been  assign^ 
to  them  by  Witherby  and  Gaffney  at  the  time  of  the  pre- 
tended assignment  thereof,  constituted  and  was  a  claim  against 
the  United  States  Government,  which  had  not  been  allowed, 
or  the  amount  due  thereon  ascertained,  or  the  warrant  issued 
for  the  payment  thereof,  and  that  the  pretended  assignment 
thereof  does  not  recite  the  warrant  for  payment  issued  by  the 
United  States,  and  is  not  acknowledged  by  the  person  mak- 
ing the  same  before  an  officer  having  authority  to  take  ac- 
knowledgments of  deeds,  and  is  not  certified  by  such  officer ; 
and  that  said  pretended  assignment  is  in  violation  of  the  laws 
of  the  United  States  and  of  the  State  of  New  York,  and  that 
the  plaintiffs  never  derived  any  interest  in  the  said  contract 
with  the  United  States  by  virtue  of  the  said  pretended  assign- 
ment or  otherwise,  and  are  not  the  real  parties  in  interest  in 
this  action  and  ought  not  therefore  to  maintain  the  same; 
that  said  Witherby  and  Gaffney  never  transferred  any  interest 
in  the  said  contract  to  the  said  plaintiffs." 

The  trial  resulted  in  a  verdict  in  favor  of  York  and  Stark- 
weather, upon  which  judgment  was  entered,  which  was  af- 
firmed by  the  general  term,  and  that  judgment  affirmed  by 
the  Court  of  Appeals.  York  v.  Conde,  147  N.  Y.  486.  A 
writ  of  error  was  then  allowed  from  this  court. 

Mr.  Elon  R.  Brown  for  plaintiffs  in  error. 

Mr.  Henry  PurceU  for  defendants  in  error. 

Mr.  Chief  Justice  Fulleb  delivered  the  opinion  of  the  court. 

Plaintiffs  in  error  contended  in  the  courts  below  that  they 
were  entitled  to  the  fond  in  question  by  virtue  of  an  oral 
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transfer  prior  to  the  assignment  to  defendants  in  error,  and  of 
the  writings  executed  subsequently  thereto ;  and  that  defend- 
ants in  error  acquired  no  right  to  the  fund  by  their  assignment 
because  such  assignment  was  in  violation  of  section  3477  of 
the  Revised  Statutes  of  the  United  States.  But  they  did  not 
claim  that  they  acquired  any  right  or  title  to  the  fund  by 
reason  of  that  section,  nor  was  its  validity  questioned  in  any 
way. 

In  delivering  the  opinion  of  the  Court  of  Appeals  of  New 
York,  its  able  and  experienced  Chief  Judge  said : 

^'  The  claim  set  up  by  the  defendants  in  their  answer,  that 
prior  to  the  assignment  to  the  plaintiflfs,  Witherby  and  Guflfney 
had  verbally  assigned  to  them  the  money  to  become  due  on 
the  contract,  as  security  for  their  indorsements,  was  tried 
before  the  jury  and  found  against  them  and  need  not  be 
further  considered.  There  can  be  no  doubt  that  under  the 
general  rule  of  law  prevailing  in  this  State  the  plaintiffs,  under 
the  assignment  of  March  27,  1890,  acquired  an  equitable,  if 
not  a  legal,  title  to  the  money  payable  on  the  contract  of 
Witherby  and  Gaffney  -with  the  Government  to  the  extent  of 
$3000,  and  that  the  defendants,  having  acquired  possession 
of  the  draft  for  the  final  payment  on  the  conti'act,  by  delivery 
from  Witherby  and  Gaffney,  to  secure  an  antecedent  liability, 
on  being  notified  of  the  claim  of  the  plaintiffs,  held  the  draft 
and  the  fund  it  represented,  as  trustee  of  the  plaintiffs,  to  the 
extent  of  their  claim.  Field  v.  Mayor y  <fe<?.,  6  N.  Y.  179; 
Devlin  V.  Mayor^  cfec,  63  Id.  8. 

"  But  the  contention  is  that  the  plaintiffs  took  nothing  under 
the  assignment  to  them,  because,  as  is  claimed,  the  transaction 
was  void  under  section  3477  of  the  Revised  Statutes  of  the 
United  States,  to  which  reference  has  been  made.  That  sec- 
tion is  as  follows:  ^AU  transfers  and  assignments  made  of 
any  claim  upon  the  United  States,  or  of  any  part  or  share 
thereof,  or  interest  therein,  whether  absolute  or  conditional,  and 
whatever  may  be  the  consideration  therefor,  and  all  powers  of 
attorney,  orders  or  other  authorities  for  receiving  payment  of 
any  such  claim,  or  of  any  part  or  share  thereof,  shall  be  abso- 
lutely null  and  void,  imless  they  are  freely  made  and  executed 
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in  the  presence  of  at  least  two  attesting  witnesses,  after  the 
allowance  of  such  a  claim,  the  ascertainment  of  the  amount 
due  and  the  issuing  of  a  warrant  for  the  payment  thereof . 
Such  transfers,  assignments  and  powers  of  attorney,  must 
recite  the  warrant  for  payment,  and  must  be  acknowledged 
by  the  person  making  them,  before  an  officer  having  authority 
to  take  acknowledgments  of  deeds,  and  shall  be  certified  by 
the  officer;  and  it  must  appear  by  the  certificate  that  the 
officer,  at  the  time  of  the  acknowledgment,  read  and  fully 
explained  the  transfer,  assignment  or  warrant  of  attorney  to 
the  person  acknowledging  tlie  same.' 

"  This  section  has  been  considered  in  several  cases  by  the 
Supreme  Court  of  the  United  States.  If  that  court  has  con- 
strued the  section  so  as  to  determine  the  point  involved  in  this 
case  we  should  deem  it  our  duty  to  follow  its  decision.  The 
judgment  we  shall  render  will  not,  we  suppose,  be  subject  to 
review  by  the  Supreme  Court.  We  do  not  question  the  valid- 
ity of  the  section  in  question,  nor  will  our  decision  affect  any 
right  of  the  defendants  based  thereon.  Their  right,  if  any, 
rests  upon  the  transfer  of  the  draft  after  it  came  to  the  hands 
of  Witherby  and  Gaffney.  They  seek  to  defeat  the  right  of 
the  plaintiffs  under  their  prior  assignment  of  a  portion  of  the 
fund,  and  invoke  section  3477  to  establish  that  the  assignment 
was  void  and  conferred  no  right.  But  on  a  question  of  statu- 
tory construction  of  an  act  of  Congress  which  has  been  deter- 
mined by  the  Supreme  Court  of  the  United  States,  subsequently 
arising  in  this  court,  we  should  feel  bound  to  adopt  and  follow 
the  construction  of  that  tribunal  on  the  principle  of  comity, 
although  in  a  case  where  the  ultimate  jurisdiction  is  vested  in 
this  court." 

Many  decisions  of  this  court  in  respect  of  section  3477  were 
then  considered,  and  the  conclusion  reached  that  the  section 
had  been  so  construed  as  to  permit  transfers  made  in  the 
legitimate  course  of  business,  in  good  faith,  to  secure  an  honest 
debt,  while  they  might  be  disregarded  by  the  Government,  to 
be  sustained  as  between  the  parties  so  far  as  to  enable  the 
transferees,  after  the  Government  had  paid  over  the  money  to 
its  contractors,  to  enforce  them  against  the  latter,  or  those  tak- 
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ing  with  notice.  The  court  held,  in  effect,  that  such  was  the 
transaction  in  the  case  at  bar,  and  that  the  transfer  to 
York  and  Starkweather  was  simply  to  secure  them  for  mate- 
rial actually  used  by  the  contractors  in  performing  their  con- 
tract with  the  Government,  and  amounted  to  nothing  more 
than  the  giving  of  security,  and  not  to  the  assignment  of  a 
claim  to  be  enforced  against  the  Oovemment.  The  United 
States  had,  in  due  course,  paid  over  the  money  to  the  con- 
tractors, and  between  them  there  was  no  dispute ;  nor  had  the 
United  States  any  concern  in  the  question  as  to  which  of  the 
rival  claimants  was  entitled  to  the  fund,  the  proper  distribution 
of  which  depended  on  the  equities  between  them.  What  the 
New  York  courts  determineKi  was  that  the  equities  of  York 
and  Starkweather  were  superior  to  those  of  Conde  and  Streeter, 
and  judgment  went  accordingly. 

In  order  to  give  this  court  jurisdiction  to  review  the  judg- 
ment of  a  state  court  against  a  title  or  right  set  np  or  claimed 
under  a  statute  of,  or  an  authority  exercised  under,  the  United 
States,  that  title  or  right  must  be  a  title  or  right  of  the  plain- 
tiff in  error  and  not  a  third  person  only ;  and  the  statute  or 
authority  must  be  directly  in  issue.  In  this  case  the  controversy 
was  merely  as  to  which  of  the  claimants  had  the  superior 
equity  in  the  fund ;  the  statute  was  only  collaterally  involved ; 
and  plaintiffs  in  error  asserted  no  right  to  the  money  based 
upon  it. 

In  Aldrich  v.  jEtna  Company^  8  Wall.  491,  the  question 
was  whether  the  mortgage  of  a  vessel,  properly  recorded 
nnder  an  act  of  Congress,  gave  a  better  lien  than  an  attach- 
ment issued  under  a  state  statute,  and  the  decision  by  the 
state  court  was  that  it  did  not.  The  construction  of  the  act 
of  Congress  and  its  force  and  effect  as  it  respected  the  mort- 
gage security  under  which  defendants  claimed  a  right  or 
title  paramount  to  that  of  the  attachment  creditor  was  neces- 
sarily directly  involved,  and  a  proper  case  for  review  existed. 

In  EaUroads  v.  Richmond^  15  Wall.  3,  in  a  suit  on  a  con- 
tract defendants  set  up  that  the  contract  had  been  rendered 
void  and  of  no  force  and  effect  by  provisions  of  the  Constitu- 
tion of  the  United  States  and  of  certain  acts  of  Congress,  and 


Digitized  by 


Google 


CONDE  V.   YORK,  649 

Opinion  of  the  Court 

the  decision  of  the  Supreme  Court  of  Iowa  was  adverse  to 
that  defence.  The  case  being  brought  here,  a  motion  to  dis- 
miss the  writ  of  error  was  denied. 

In  each  of  these  cases  the  defence  was  rested  upon  a  title 
or  right  of  defendants  specially  claimed  under  the  Constitu- 
tion or  laws  of  the  United  States,  and  being  adversely  disposed 
of,  jurisdiction  obtained. 

Here  no  such  contention  was  put  forward.  The  materials 
of  plaintiffs  below  had  gone  into  the  buildings,  while,  on  the 
credit  of  defendants,  money  had  been  raised  for  their  con- 
struction. Both  held  written  agreements,  from  the  same 
source,  for  the  money  when  paid  over,  but  that  of  defendants 
below  was  subsequent  in  date  to  the  other.  Neither  asserted 
any  right  under  §  3477. 

In  Walworth  v.  Kneeland^  15  How.  348,  it  was  ruled, 
where  a  case  was  decided  in  a  state  court  against  a  party 
who  was  ordered  to  convey  certain  land,  and  he  brought  the 
case  up  to  this  court  on  the  ground  that  the  contract  for  the 
conveyance  of  the  land  was  contrary  to  the  laws  of  the  United 
States,  that  this  was  not  enough  to  give  jurisdiction  to  this 
court  under  the  twenty-fifth  section  of  the  Judiciary  Act. 
The  state  court  decided  against  him  on  the  ground  that  the 
opposite  party  was  innocent  of  all  design  to  contravene  the 
laws  of  the  United  States.  Mr.  Chief  Justice  Taney,  however, 
said :  '^  But  if  it  had  been  otherwise,  and  the  state  court  had 
committed  so  gross  an  error  as  to  say  that  a  contract,  for- 
bidden by  an  act  of  Congress,  or  against  its  policy,  was  not 
fraudulent  and  void,  and  that  it  might  be  enforced  in  a  court 
of  justice,  it  would  not  follow  that  this  writ  of  error  could  be 
maintained.  In  order  to  bring  himself  within  the  twenty- 
fifth  section  of  the  act  of  1789,  he  must  show  that  he  claimed 
some  right,  some  interest,  which  the  law  recognizes  and  pro- 
tects, and  which  was  denied  to  him  in  the  state  court.  But 
this  act  of  Congress  certainly  gives  him  no  right  to  protection 
from  the  consequences  of  a  contract  made  in  violation  of  law. 
Such  a  contract,  it  is  true,  would  not  be  enforced  against  him 
in  a  court  of  justice ;  not  on  account  of  his  own  rights  or 
merits,  but  from  the  want  of  merits  and  good  conscience  in 
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the  party  asking  the  aid  of  the  court.  Bat  to  support  this 
writ  of  error,  he  must  claim  a  right  which,  if  well  founded, 
he  would  be  able  to  assert  in  a  court  of  justice,  upon  its  own 
merits,  and  by  its  own  strength.  No  such  right  is  claimed  in 
the  answer  of  the  plaintiff  in  error.  .  .  .  Neither  can  the 
writ  of  error  be  supported  on  the  ground  that  Walworth  was 
unable  to  purchase,  at  one  dollar  and  twenty-five  cents  per 
acre,  another  portion  of  the  land  mentioned  in  the  contracts, 
in  consequence  of  its  subsequent  cession  by  the  United  States 
to  the  Territory  of  Wisconsin.  Whether  that  cession,  and 
the  enhanced  price  at  which  it  was  held,  absolved  him  from 
the  obligation  of  performing  any  part  of  the  contract,  de- 
pended altogether  upon  its  construction.  The  rights  of  the 
parties  did  not  depend  on  the  act  of  Congress  making  the 
cession,  but  upon  the  contract  into  which  they  had  entered. 
And  the  construction  of  that  agreement,  and  the  rights  and 
obligations  of  the  parties  under  it,  were  questions  exclusively 
for  the  state  court;  and  over  its  decree  in  this  respect  this 
court  has  no  control." 

In  Jersey  City  <&  Bergen  Railroad  v.  Morgan^  160  U.  S. 
288,  in  an  action  brought  in  a  state  court  against  a  railroad 
company  for  ejecting  the  plaintiff  from  a  car,  the  defence 
was  that  a  silver  coin  offered  by  him  in  payment  of  his  fare 
was  so  abraded  as  to  be  no  longer  legal  tender,  and  that 
defence  was  overruled.  And  a  writ  of  error  having  been 
sued  out  by  the  railroad  company  from  this  court  to  review 
the  judgment  thereupon  rendered  against  it,  we  held  that  the 
writ  could  not  be  maintained.  It  was  there  said:  '*The 
claim  which  defendant  now  states  it  relies  on  is  that  the  coin 
in  question  was  not  legal  tender  under  the  laws  of  the  United 
States.  This,  however,  is  only  a  denial  of  the  claim  by  plain- 
tiff that  the  coin  was  such,  and  as,  upon  the  facts  determined 
by  the  verdict,  the  state  courts  so  adjudged,  the  decision  was 
in  favor  of  and  not  against  the  right  thus  claimed  under  the 
laws  of  the  United  States,  if  such  a  right  could  be  treated  as 
involved  on  this  record,  and  this  court  has  no  jurisdiction  to 
review  it.  Missouri  v.  Andriano^  138  U.  S.  496,  and  cases 
cited.     And,  although  denying  plaintiff's  claim,  defendant  did 
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not  pretend  to  set  up  any  right  it  had  under  any  statute  of 
the  United  States  in  reference  to  the  effect  of  reduction  in 
weight  of  silver  coin  by  natural  abrasion." 

Writ  of  error  dismissed. 


McHENRY  V.  ALFORD. 

OBBTIFIOATB     FROM    THE    OIEOUIT     OOUBT    OF    APPEALS     FOE     THE 
EIGHTH    CIECUIT. 

No.  189.    Argued  Deoember  2,  8, 1897.  —  Decided  January  8, 1898. 

The  roling  in  United  States  y.  Union  Pacific  Bailroad,  168  U.  S.  505,  that 
each  qaestlon  certified  to  this  coart  from  a  Circuit  Court  of  Appeals 
**  had  to  be  a  distinct  point  or  proposition  of  law,  clearly  stated,  so  that 
it  conld  be  distinctly  answered  without  regard  to  the  other  issues  of  law 
in  the  case ;  to  be  a  question  of  law  only  and  not  a  question  of  fact,  or 
of  mixed  law  and  fact,  and  hence  could  not  involve  or  imply  a  conclusion 
or  judgment  upon  the  weight  or  effect  of  testimony  or  facts  adduced  in 
the  case,  and  could  not  embrace  the  whole  case,  even  where  its  decision 
turned  upon  matter  of  law  only,  and  even  though  it  was  split  up  in  the 
form  of  questions, "  is  affirmed  and  followed ;  and,  being  applied  to  the 
questions  certified  In  this  case,  makes  it  necessary  for  the  court  to  de- 
cline to  answer  the  first,  the  second  and  the  sixth  questions. 

Chapter  99  of  the  Laws  of  the  Territory  of  Dakota  of  1883  provided  for 
the  taxation  of  the  lands  of  the  Northern  Pacific  Railroad  Company 
granted  to  it  by  Congress,  outside  of  its  right  of  way  and  not  used  in 
its  business,  while  owned  by  the  company  and  not  leased,  through  the 
payment  of  percentages  on  gross  earnings  as  provided  for  therein ;  the 
plain  meaning  of  that  act  being  to  render  the  railroad  company  and  all 
its  property,  land  grants  as  well  as  right  of  way,  free  from  the  payment 
of  all  taxes,  excepting  to  the  amount  and  in  the  manner  described  in  the 
act. 

That  legislation  was  not  in  confiict  with  the  provision  In  the  act  of  March  2, 
1861,  c.  86, 12  Stat.  239,  providing  that  no  law  "shall  be  passed  Impairing 
the  rights  of  private  property;  nor  shall  any  discrimination  be  made  in 
taxing  different  kinds  of  property;  but  all  property  subject  to  taxation 
shall  be  in  proportion  to  the  value  of  the  property  taxed." 

It  is  not  necessary  to  decide  whether  the  act  of  1883  confilcts  with  the  Con- 
stitution in  that  it  lays  taxes  upon  earnings  arising  from  transportation 
of  persons  and  property  between  different  States. 

The  objection  that  the  act  of  1883  violates  the  Fourteenth  Amendment  Is 
untenable. 
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The  railroad  company  can  avail  itself  of  the  payment  of  the  taxes  under 
the  act  of  1883  as  a  fall  payment  of  the  taxes  for  the  year  1888,  and  the 
court  answers  the  fourth  question  in  the  negative. 

The  next  and  fifth  question  is  answered  in  the  affirmative.  The  payments 
made  by  the  railroad  company  for  the  year  1888,  as  set  forth  in  the  bill, 
embraced  the  whole  amount  of  taxes  due  from  the  defendant  for  that 
year  (as  well  as  others)  under  the  act  of  1883.  Even  if  not  paid  at  the 
exact  time  provided  for  in  the  statute,  the  failure  to  so  pay  might  be 
waived  by  the  public  authorities,  and  as  the  moneys  were  in  fact  paid  to 
and  received  by  the  officers  of  the  Territory  and  went  into  its  treasury, 
and  never  have  been  returned  or  tendered  back,  there  was  an  eflTectuai 
waiver  of  any  objection  which  might  possibly  have  been  urged  that  the 
payment  was  not  in  time. 

This  case  comes  here  on  a  certificate  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  and  that 
court  certifies  several  questions  concerning  which  it  desires 
the  instruction  of  this  court  for  the  proper  decision  of  the 
cause.  These  questions  are  founded,  among  other  papers, 
upon  the  bill  of  complaint  which  forms  part  of  the  record 
herein.  It  appears  that  the  bill  was  filed  by  the  complain- 
ants' predecessors  (who  were  receivers  of  the  property  of  the 
Northern  Pacific  Railroad  Company)  on  the  22d  day  of 
March,  1894,  in  the  district  court  of  the  fourth  judicial  dis- 
trict of  North  Dakota,  sitting  for  the  county  of  Richland  in 
that  State.  It  was  filed,  among  other  things,  for  the  purpose 
of  obtaining  a  decree  adjudging  that  certain  alleged  and 
pretended  and  attempted  assessments,  under  state  authority, 
were  null  and  void,  and  that  all  certificates  and  deeds  exe- 
cuted by  virtue  of  such  assessments  were  void  and  constituted 
clouds  upon  the  title  to  the  lands  described  therein,  and 
which  were  alleged  to  be  owned  by  the  corporation  of  which 
the  plaintiffs  were  receivers.  Some  of  the  individual  defend- 
ants named  in  the  bill  were  alleged  to  have  purchased,  at  a 
tax  sale  under  the  assessments,  separate  portions  of  the  prop- 
erty of  the  company  situated  in  Richland  County,  and  to 
have  received  certificates  or  deeds  from  the  county  officials 
purporting  to  convey  to  each  of  them  certain  portions  of 
such  property.  Upon  a  petition  of  one  of  the  individual 
defendants  named  Sumner  R.  Clark,  alleging  diverse  citizen- 
ship between  the  parties  and  the  existence  of  a  separate  ccn- 
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troversy  between  the  petitioner  and  the  complainants,  a  re- 
moval of  the  cause  to  the  United  States  Circuit  Court  for  the 
District  of  North  Dakota  was  prayed  for,  and  on  the  6th  of 
September,  1894,  the  court  granted  the  petition  and  made  an 
order  for  the  removal  of  the  cause.  Upon  a  trial  of  the  issues 
joined  in  the  case,  the  Circuit  Court  of  the  United  States 
for  the  District  of  North  Dakota  dismissed  the  complainants' 
bill,  and  the  complainants  thereupon  appealed  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit. 

It  appears  from  the  complainants'  bill,  that  the  Northern 
PaciBc  Railroad  Company  was  a  corporation  created  and  ex- 
isting by  virtue  of  an  act  of  Congress,  approved  July  2,  1864, 
o.  2.17, 13  Stat.  365,  entitled  "An  act  granting  lands  to  aid  in 
the  construction  of  a  railroad  and  telegraph  line  from  Lake 
Superior  to  Puget  Sound,  on  the  Pacific  coast,  by  the  north- 
ern route."  The  third  section  of  that  act,  for  the  purpose 
of  aiding  in  the  construction  of  a  railroad  and  telegraph 
line  to  the  Pacific  coast,  granted  to  the  railroad  company, 
its  successors  and  assigns,  certain  portions  of  the  public  lands, 
as  mentioned  in  the  section.  Pursuant  to  the  provisions  of 
the  act,  and  prior  to  the  year  1888,  the  company  had  defi- 
nitely fixed  the  line  of  its  railroad,  and  prior  to  that  year 
had  constructed  and  put  in  operation  a  continuous  line 
of  railroad  and  telegraph,  extending  from  the  waters  of 
Lake  Superior  westerly  and  through  the  Territory  of  North 
Dakota  to  the  waters  of  Puget  Sound  ;  and  prior  to,  and 
during  the  year  1888,  many  thousand  acres  of  land  in  North 
Dakota  were  owned  by  the  railroad  company,  under  the  land 
grant  above  mentioned,  although  patents  for  a  portion  of  the 
same  were  not  issued  until  June  24,  1893,  and,  for  another 
portion,  not  until  June  18,  1894.  (No  question  is  made  by  the 
complainants  herein  that  the  lands  owned  by  the  company 
were  not  taxable  in  1888  on  account  of  the  fact  that  the  com- 
pany had  not  then  received  patents  from  the  United  States 
therefor.) 

On  the  31st  of  May,  1870,  Congress  adopted  a  resolution 
authorizing  the  company  to  issue  bonds  for  the  construction 
of  its  road,  and  to  secure  the  same  by  mortgages  on  its  prop- 
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erty  of  all  kinds  and  description,  real,  personal  and  mixed, 
including  its  franchises  as  a  corporation.  Under  that  resolu- 
tion the  company  executed,  at  different  times,  several  mort- 
gages to  secure  the  payment  of  a  hundred  millions  or  more  of 
bonds  issued  to  aid  in  the  construction  of  the  road,  and  these 
mortgages  covered  all  the  property  of  the  company,  including 
the  lands  granted  to  it  by  the  United  States  under  the  act  of 
1864. 

In  1893  the  company  was  insolvent  and  unable  to  meet  the 
interest  upon  its  bonds  or  to  pay  its  other  indebtedness,  and 
in  that  year  suits  were  duly  commenced  against  it  by  creditors 
to  recover  the  amount  of  its  indebtedness,  and  also,  by  the 
trustee  mortgagee,  to  foreclose  the  mortgages,  in  which  suit 
receivers  were  appointed,  and  the  complainants  are  their 
successors. 

On  March  9,  1883,  the  legislature  of  the  Territory  enacted 
a  statute,  entitled  "An  act  to  provide  for  the  levy  and  collec- 
tion of  taxes  upon  railroad  property  of  railroad  companies  in 
this  Territory,"  Laws  of  1883,  c.  99,  p.  211,  the  first  and  fifth 
sections  of  which  are  set  forth  in  the  margin.^  This  act  was 
repealed  by  chapter  105  of  the  Laws  of  1889. 

1  Act  of  1883. 
Section  1.  Percentage  of  Gross  Earnings  to  be  Paid  in  Lieu  of  Other 
Taxes.  —  In  lieu  of  any  and  all  other  taxes  upon  any  railroads,  except  rail- 
roads operated  by  horse  power,  within  this  Territory,  or  upon  the  equip- 
ment, appurtenances  or  appendages  thereof,  or  upon  any  other  property 
situated  in  this  Territory,  belonging  to  the  corporation  owning  or  operating 
such  railroads,  or  upon  the  capital  stock  or  business  transaction  of  such 
railroad  company,  there  shall  hereafter  be  paid  into  the  treasury  of  this 
Territory  a  percentage  of  all  the  gross  earnings  of  the  corporation  owning 
or  operating  such  railroad,  arising  from  the  operation  of  such  railroad  as 
shall  be  situated  within  this  Territory,  as  hereinafter  stated,  that  is  to  say : 
Every  such  railroad  corporation  or  person  operating  a  railroad  In  this 
Territory  shall  pay  to  said  treasurer  each  year  for  the  first  five  years  after 
said  railroad  shall  be  or  shall  have  been  operated  in  whole  or  In  part,  two 
(2)  per  centum  of  such  gross  earnings ;  and  for  and  in  each  and  every  year 
after  the  expiration  of  the  said  five  years,  three  (8)  per  centum  of  the  said 
gross  earnings ;  and  the  payment  of  such  per  centum  annually  as  aforesaid 
shall  be  and  is  in  full  of  all  taxation  and  assessments  whatever  upon  the 
property  aforesaid.  The  said  payments  shall  be  made  one  half  (})  on  or 
before  the  fifteenth  day  of  February,  and  one  half  (})  on  or  before  the 


Digitized  by 


Google 


McHENRY  V.   ALFORD.  655 

Statement  of  the  Case. 

Subsequently,  and  on  the  7th  day  of  March,  1889,  the  legis- 
lature of  the  Territory  passed  another  act,  entitled  "  An  act 
for  the  levy  and  collection  of  taxes  upon  property  of  railroad 
companies  in  this  Territory." 

Section  7  of  the  act  of  1889  is  set  forth  in  the  margin.* 

fifteenth  day  of  August,  in  each  year,  and  for  the  purpose  of  ascertaining 
the  gross  earnings  aforesaid,  an  accurate. account  of  such  earnings  shall  be 
kept  by  said  company ;  an  abstract  whereof  shall  be  furnished  by  said  com- 
pany to  the  treasurer  of  this  Territory  on  or  before  the  first  (Ist)  day  of 
February  in  each  year;  the  truth  of  which  abstract  shall  be  verified  by  the 
affidavits  of  the  treasurer  and  secretary  of  said  company,  and  for  the  pur- 
pose of  ascertaining  the  truth  of  such  affidavits  and  the  correctness  of  such 
abstracts,  full  power  is  hereby  vested  in  the  governor  of  this  Territory,  or 
any  other  person  appointed  by  law,  to  examine  under  oath  the  officers  and 
employes  of  said  company,  or  other  persons,  and  if  any  person  so  examined 
by  the  governor  or  other  authorized  persons  shall  knowingly  or  wilfully 
swear  falsely  concerning  the  matter  aforesaid,  every  such  person  is  declared 
to  have  committed  perjury.  And  for  the  purpose  of  securing  to  the  Terri- 
tory the  payment  of  the  aforesaid  per  centums,  it  is  hereby  declared  that 
the  Territory  shall  have  a  lien  upon  the  railroad  of  said  company  and  upon 
all  property,  estate  and  eflfects  of  said  company  whatsoever,  personal,  real 
or  mixed.  And  the  lien  hereby  secured  to  the  Territory  shall  have  and 
take  precedence  of  all  demands,  decrees  and  judgments  against  said 
company. 

Skc.  6.  Lands  Subject  to  Taxation. — The  lands  of  any  railroad  company 
shall  become  subject  to  taxation  in  the  same  manner  as  other  similar  prop- 
erty, as  soon  as  the  same  are  sold,  leased  or  contracted  to  be  sold  or 
leased ;  and  on  or  before  the  first  day  of  April  of  each  year,  each  railroad 
company  having  lands  within  this  Territory,  shall  return  to  the  county 
clerk  of  each  county,  full  and  complete  lists,  verified  by  the  affidavits  of 
some  officer  of  the  company  having  knowledge  of  the  facts,  of  all  lands 
of  such  company  situated  in  such  county,  sold  or  contracted  to  be  sold  or 
leased  during  the  year  ending  the  last  day  of  December  preceding,  and 
the  list  furnished  on  or  before  the  first  day  of  April,  a.d.  1888,  in  com- 
pliance with  the  terms  of  this  section,  shall  include  a  complete  list  of  all 
lands  sold  or  leased,  or  contracted  to  be  sold  or  leased,  prior  to  the  last 
day  of  December,  a.d.  1882. 

1  Act  of  1889. 
Sbc.  7.  Any  Railroad  Company  which  at  the  date  of  the  passage  of 
this  act  owns  or  is  engaged  in  operating  any  line  or  lines  of  railroad  in  this 
Territory,  may  at  any  time  within  thirty  days  after  the  passage  of  this  act, 
by  resolution  of  its  board  of  directors,  attested  by  its  ^secretary,  and  filed 
with  the  secretary  of  the  Territory,  accept  and  become  subject  to  the  pro- 
visions of  this  act,  and  provided  that  any  railroad  company  which  is  now 
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The  Northern  Pacific  Railroad  Company,  within  i  thirty 
days  after  the  passage  of  the  act  of  1889,  duly  accepted  its 
provisions,  and  within  thirty  days  from  that  date  paid  into 
the  treasury  of  the  Territory  the  entire  amount  of  taxes  and 
interest  theretofore  claimed  by  the  Territory  as  due  and  re- 
maining unpaid  to  it  from  the  company  on  local  and  inter- 
state earnings  under  the  act  of  1883,  excepting  that  the 
second  half  of  the  sum  due  from  the  company  to  the  Terri- 
tory for  the  taxes  of  1888,  according  to  the  provisions  of  the 
act  of  1883,  was  not  paid  to  and  received  by  the  treasurer  of 
the  Territory  until  August  16, 1889.  The  whole  tax  for  1888, 
under  the  act  of  1883,  amounted  to  nearly  $100,000,  while  for 
all  the  years  in  which  the  company  was  in  arrear  under  the 
act  of  1883  (including  the  year  1888)  the  amount  paid  was 
nearly  $200,000. 

In  the  year  1888  the  usual  proceedings  were  taken  by  the 
officials  of  Richland  County  to  assess  all  the  property  in  the 
county  under  the  general  assessment  laws  of  the  Territory, 

in  arrears  in  the  payment  of  taxes  assessed  under  chapter  99  of  the  Laws 
of  1883,  shall,  within  thirty  days  after  the  passage  of  this  act,  pay  into  the 
territorial  treasury  the  full  amount  of  the  taxes  and  interest  due  under 
the  assessments  under  said  law  of  1883  before  they  can  avail  themselves  of 
the  provisions  of  this  act,  by  accepting  its  terms,  including  taxes  on  both 
territorial  and  interstate  earnings.  It  is  further  expressly  provided  that  any 
company  failing  to  strictly  comply  with  the  provisions  of  this  act  within  the 
term  herein  provided  shall  be  immediately  subject  to  assessment  and  in  the 
manner  provided  for  the  assessment  and  the  taxation  of  the  property  of 
individuals  of  this  Territory,  and  said  taxes  shall  be  collected  in  the  same 
manner  as  is  now  provided  in  cases  of  the  property  of  individuals.  Any 
company  which  has  not  complied  with  the  provisions  of  chapter  99  of  the 
Session  Laws  of  1883  by  paying  all  taxes  claimed  on  gross  earnings,  both 
territorial  and  interstate,  or  by  filing  an  account  of  gross  earnings,  both 
territorial  and  interstate,  shall  prepare  and  file  such  account  in  the  manner 
therein  provided  within  thirty  days  from  the  passage  hereof,  and  pay  one 
half  of  the  entire  amount  due  under  the  agreement  and  acceptance  herein 
referred  to,  for  the  current  year,  and  also  the  entire  amount  of  taxes  hereto- 
fore claimed  by  the  Territory  on  local  and  interstate  earnings  of  such  com- 
panies, but  remaining  unpaid  at  the  time  of  filing  said  account,  and  within 
thirty  days  after  the  passage  of  this  act,  or  the  same  shall  not  apply  to 
such  company  or  companies.  The  balance  of  said  taxes  due  for  the  current 
year  shaU  be  paid  to  the  territorial  treasurer  on  or  before  the  fifteenth  day 
of  AngUBt,  1889. 
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and  in  such  assessment  the  land  grant  lands  of  the  railroad 
company  were  included,  (regardless  of  the  act  of  1883,)  and 
thereafter  in  due  course  the  taxes  thus  levied,  not  having  been 
paid  by  the  company,  the  treasurer  of  the  county  on  the 
4th  day  of  November,  1889,  attempted  and  pretended  to  sell 
many  parcels  of  land  belonging  to  the  railroad  company  and 
being  in  the  county  already  mentioned,  for  the  purpose  of  col- 
lecting the  taxes  unpaid  thereon,  and  no  redemptions  of  the 
lands  having  been  made,  the  county  treasurer  executed  to  the 
persons  who  purchased  the  lands  or  their  assignees,  some  of 
whom  are  defendants  in  this  suit,  deeds  purporting  to  convey 
the  lands  so  sold  to  such  persons,  and  these  deeds  are  alleged 
to  be  invalid,  but  still  a  cloud  upon  the  title  of  the  company 
to  the  lands  described  therein. 

The  bill  also  sets  forth  a  great  many  different  alleged 
errors,  irregularities  and  omissions  on  the  part  of  the  tax- 
ing authorities  in  taking  proceedings  to  levy  the  taxes,  by 
reason  of  which,  as  alleged,  the  taxation  of  the  property  of 
the  company  was  illegal  and  the  deeds  were  null  and  void. 

A  joint  and  several  demurrer  and  answer  to  the  bill  was 
served  upon  the  part  of  the  defendants,  taking  issue  upon 
some  of  the  allegations  of  fact  in  the  bill  and  demurring  to 
other  parts  thereof,  but  a  sufficient  statement  of  the  case  has 
already  been  made  to  lead  to  a  proper  understanding  of  the 
questions  •hereinafter  discussed. 

JUr.  C.  W.  Bunn  for  McHenry. 

Mr,  Edgar  W.  Camp  for  Alford. 

Mr.  Justice  Peokham,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

The  learned  Circuit  Court  of  Appeals  has  certified  to  this 
court  six  questions,  concerning  which  it  desires  the  instruction 
of  this  court  for  a  proper  decision  of  the  cause.  The  follow- 
ing are  the  questions  so  certified : 

VOL.  CLXVm — 42 
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'^  1.  Has  the  United  States  Circuit  Court  for  the  District 
of  North  Dakota  jurisdiction  to  hear  and  decide  said  case  ? 

"2.  Were  or  were  not  the  lands  described  in  the  bill  of 
complaint  subject  to  taxfition  under  the  laws  of  the  Territory 
of  Dakota  in  the  year  1888  by  reason  of  the  facts  stated  in 
the  bill  of  complaint  respecting  the  condition  of  the  title 
thereof  ? 

"3.  Was  it  the  purpose  of  chapter  &9  of  the  Laws  of 
Dakota  for  1883  to  exempt  from  taxation  lands  granted  to  aid 
in  the  construction  of  the  Northern  Pacific  Railroad  by  the  act 
of  July  2,  1864,  which  are  outside  of  its  right  of  way  and  are 
not  shown  to  be  used  in  its  business  as  a  common  carrier? 

"4.  If  such  was  the  purpose  of  the  act  was  the  act  void 
in  whole  or  in  part  as  transgressing  the  limitations  placed 
upon  the  power  of  the  territorial  legislature? 

"  5.  Conceding  that  the  purpose  of  chapter  99  of  the 
Laws  of  1883  was  to  exempt,  among  other  things,  the  land 
grant  of  the  Northern  Pacific  Railroad  Company,  and  that 
said  law  is  valid,  are  the  payments  of  the  percentage  of  the 
gross  earnings  for  the  year  1888,  alleged  in  the  bill  to  have 
been  made,  suflScient  to  entitle  the  complainant  to  the  equi- 
table relief  sought  ? 

"6.  Conceding  the  lands  in  controversy  to  have  been 
subject  to  taxation  for  the  year  1888,  were  the  appellants,  by 
reason  of  any  of  the  alleged  irregularities  or  defects  in  the 
mode  of  assessment,  entitled  to  equitable  relief  without  first 
offering  to  pay  the  taxes  properly  chargeable  against  said 
lands?" 

Of  these  questions,  we  think  we  ought  to  answer  only  the 
third,  fourth  and  fifth.  The  first,  second  and  sixth  come 
within  our  rulings  in  the  cases  of  JeweU  v.  Knight^  123  U.  S. 
426;  Fire  Insurance  Association  v.  WickJtam^  128  U.  S.  426; 
Maynard  v.  Eecht^  151  U.  S.  324 ;  Graver  v.  Faurot^  163 
U.  S.  435  ;  Cross  v.  Evans,  167  U.  S.  60,  and  United  States  v. 
Union  Pacific  Railroad^  ante,  505. 

In  the  case  last  cited,  in  speaking  of  the  rules  which  govern 
the  certification  provided  for  in  sections  5  and  6  of  the  Judici- 
ary Act  of  March  3, 1891,  c.  517,  26  Stat.  826,  the  Chief  Justice 
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repeated  those  rules  as  derived  from  prior  decisions,  and  said 
that  ^^  each  question  had  to  be  a  distinct  point  or  proposition 
of  law,  clearly  stated,  so  that  it  could  be  distinctly  answered 
without  regard  to  the  other  issues  of  law  in  the  case ;  to  be  a  ques- 
tion of  law  only  and  not  a  question  of  fact,  or  of  mixed  law 
and  fact,  and  hence  could  not  involve  or  imply  a  conclusion  or 
judgment  upon  the  weight  or  effect  of  testimony  or  facts 
adduced  in  the  case,  and  could  not  embrace  the  whole  case, 
even  where  its  decision  turned  upon  matter  of  law  only,  and 
even  though  it  was  split  up  in  the  form  of  questions." 

Guided  by  these  rules,  we  find  that  the  first  question  does 
not  comply  with  their  requirements.  No  single  question  of 
law  is  plainly  raised  therein.  The  record  only  shows  that 
the  case  was  commenced  in  a  state  court,  and  was  removed 
upon  the  petition  of  one  of  the  individual  defendants  into  the 
Circuit  Court  of  the  United  States  for  the  District  of  North 
Dakota.  Neither  party  (so  far  as  appears  from  the  record) 
raised  any  question  of  jurisdiction  in  the  Circuit  Court  to  hear 
and  determine  the  whole  case.  Whether  there  is  some  defect 
supposed  to  exist  in  the  petition  for  removal,  or  whether  the 
controversy  was  or  was  not  a  separable  one,  or  whether  the 
citizenship  of  the  different  parties  was  not  sufiiciently  alleged 
or  did  not  sufficiently  appear;  whether  the  petition  was  filed 
in  the  proper  time,  or  the  bond  was  sufficient  in  form,  or  the 
approval  of  the  court  was  or  was  not  sufficient,  all  these  ques- 
tions are  possible  subjects  of  inquiry  in  order  to  answer  the 
general  question  submitted  to  us.  We  should  not  be  asked  to 
grope  our  way  through  the  papers  submitted  and  examine 
every  objection  that  imagination  could  raise,  with  no  hint  as 
to  what,  if  any,  objection  is  really  supposed  to  exist.  Some 
of  the  above  enumerated  possible  objections  could  not  in  any 
event  be  answered  in  the  present  state  of  the  record,  which 
does  not  contain  all  the  facts  necessary  to  be  known  in  their 
consideration.  If  the  whole  case  were  here  upon  writ  of  error 
or  appeal,  we  should  have  to  look  into  any  question  of  juris- 
diction, whether  raised  or  not,  but  we  are  not  obliged  to  do  so 
when  questions  only  are  certified  to  us,  unless  presented  iu 
proper  form. 


Digitized  by 


Google 


660  OCTOBER  TERM,  1897. 

Opinion  of  the  Court. 

The  second  question  we  regard  as  equally  objectionable. 
The  question  certified  is  not  a  distinct  point  or  proposition  of 
law  clearly  stated  so  that  it  can  be  definitely  answered  with- 
out regard  to  other  issues  of  law  or  fact  in  the  case.  What  is 
the  particular  condition  of  the  title  to  the  lands  which  raises 
the  doubt  as  to  their  being  subject  to  taxation  and  induces  the 
certification  of  the  whole  question  to  this  court?  This  is  not 
stated,  and  we  are  left  to  discover  any  or  all  possible  objections 
by  reading  the  bill  and  then  conjecturing  what  the  particular 
objection  may  really  be. 

What  might  otherwise  have  been  considered  as  an  objection, 
regard  being  had  to  the  decision  of  this  court  in  North  Pa- 
cific  Railroad  v.  Traill  County^  115  U.  S.  600,  would  seem  to 
have  been  rendered  of  no  force  by  the  act  of  Congress  of  July 
10, 1886,  c.  764,  24  Stat.  143,  providing  for  taxation  of  railroad 
grant  lands.  The  question  of  law  arising  from  the  condition 
of  the  title  is  neither  plainly  stated  nor  is  the  condition  itself 
clearly  presented. 

The  sixth  question,  for  the  same  reasons,  cannot  be  an- 
swered. There  is  no  plain  statement  of  a  distinct  proposition 
of  law.  We  are  left  to  read  the  whole  of  that  part  of  the 
bill  alleging  many  different  facts  said  to  constitute  various 
and  separate  irregularities,  each  of  which  might  be  a  separate 
and  distinct  question  of  law,  but  all  of  which  are  joined  to- 
gether in  an  inseparable  mass. 

Questions  of  the  character  of  the  three  thus  described  are 
not  within  the  meaning  of  the  act  of  1891,  and  certifying 
them  confers  no  jurisdiction  upon  this  court  to  answer 
them. 

We  come  then  to  the  consideration  of  the  third,  fourth  and 
fifth  questions,  and  we  will  proceed  to  answer  them. 

The  wording  of  the  third  question  may  at  first  sight  render 
its  meaning  somewhat  obscure.  We  are  asked  whether  it 
was  "the  purpose  of  chapter  99  of  the  Laws  of  Dakota  of 
1883  to  exempt  from  taxation  lands  granted  to  aid  in  the  con- 
struction of  the  Northern  Pacific  Railroad  by  the  act  of  July 
2, 1864,  which  are  outside  of  its  right  of  way,  and  are  not 
shown  to  be  used  in  its  business  as  a  common  carrier  ? "    We 
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should  answer  —  No,  it  was  not  the  intention  to  exempt  from 
but  to  change  the  mode  of  taxation. 

This  court,  in  Northern  Pacific  Railroad  v.  Clarh^  153 
U.  S.  252,  at  page  271,  in  speaking  of  the  act  of  1889,  which 
in  this  particular  (that  of  substituting  an  assessment  upon 
gross  earnings)  is  similar  in  substance  to  the  act  of  1883,  said 
that  the  act  did  not  exempt  the  property  of  the  railroad  com- 
pany from  taxation,  but  that  it  merely  substituted  one  method 
of  taxation  for  another  upon  the  terms  and  conditions  speci- 
fied. 

But  we  take  the  true  meaning  of  the  question  to  be  whether 
the  act  exempts  from  taxation  the  lands  granted  to  aid  in  the 
construction  of  the  railroad  company  in  any  other  manner 
than  as  provided  for  in  that  act.  Thus  interpreting  the  mean- 
ing of  the  question,  we  are  of  opinion  it  should  be  answered 
in  the  aflBrmative. 

The  language  of  the  act  in  its  first  section  seems  to  be  so 
plain  as  to  be  beyond  the  necessity  of  construction.  The  act 
says  that  the  payments  therein  provided  for  are  "  in  lieu  of 
any  and  all  other  taxes  upon  any  railroads,  except  railroads 
operated  by  horse  power,  within  this  Territory,  or  upon  the 
equipment,  appurtenances  or  appendages  thereof,  or  upon  any 
other  property  situated  in  this  Territory  belonging  to  the 
corporation  owning  or  operating  such  railroads,  or  upon  the 
capital  stock  or  business  transactions  of  such  railroad  com- 
pany." These  payments  are  also  said  to  be  "  in  full  of  any 
and  all  other  taxation  and  assessments  whatever  upon  the 
property  aforesaid." 

In  addition  to  this  plain  language,  the  act,  for  the  purpose 
of  securing  the  payment  of  the  taxes  as  provided,  gives  to  the 
Territory  a  lien  upon  the  railroad  of  the  company  and  upon 
ail  its  property,  estate  and  effects  whatsoever,  personal,  real  or 
mixed.  This  provision  for  a  lien  upon  all  property  of  the 
company,  together  with  the  provision  of  section  5,  that  "  the 
lands  of  any  railroad  company  shall  become  subject  to  taxa- 
tion in  the  same  manner  as  other  similar  property  as  soon  as 
the  same  are  sold,  leased  or  contracted  to  be  sold  or  leased," 
is  additional  proof  to  conclusively  show  that  the  lands  while 
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owned  by  the  company  and  not  leased,  etc.,  shall  not  be  taxed 
other  than  as  they  are  taxed  by  the  act  and  through  the 
payment  of  the  percentages  on  the  gross  earnings,  as  pro- 
vided for  therein.  The  principle  that  exemption  from  taxa- 
tion must  be  clearly  shown,  and  that  it  generally  applies  (if 
at  all)  only  to  property  used  in  the  business  of  the  company 
claiming  the  exemption,  is  acknowledged  and  assented  to. 
The  case  of  Ford  v.  Ddta  cfe  Pine  Land  Co.,  164  U.  S.  662, 
is  an  illustration  of  the  principle,  but  it  does  not  here  apply. 
The  language  of  this  act  is  clear  and  absolute.  It  is  also  not 
the  case  of  an  exemption  from  taxation  but  the  substitution 
of  one  method  for  another.  The  land  here  in  question  is,  in 
addition,  closely  connected  with  the  business  of  the  company. 
We  shall  show  this  more  at  length  hereafter. 

The  learned  counsel  for  the  defendants  argues  that  if  the 
payment  of  the  percentage  of  the  earnings  under  this  act  waa 
intended  to  be  in  lieu  of  the  land  tax,  then  a  part  at  least  of 
the  payment  would  have  been  divided  among  the  counties 
according  to  the  value  of  the  granted  lands  unsold  within  such 
counties,  because,  as  he  says,  it  is  a  well-known  fact  that 
many  counties  of  North  Dakota  contain  large  tracts  of  land 
owned  by  this  company  but  do  not  contain  a  mile  of  the  line 
of  its  road,  and  under  the  provisions  of  this  law  a  county  thus 
situated  received  no  part  of  the  gross  earnings  tax.  But  this 
argument  goes  only  to  the  alleged  injustice  of  the  appropria- 
tion of  the  tax  when  paid,  and  not  to  its  extent  or  character. 

Under  the  act  of  1889  it  is  admitted  that  the  legislature 
intended  the  exemption  of  lands  like  these  in  controversy 
from  any  taxation  other  than  the  indirect  kind  arising  from 
the  taxation  of  gross  earnings,  because  under  that  act  a  part 
of  the  proceeds  of  the  tax  was  divided  among  the  counties 
according  to  the  acreage  of  the  unsold  granted  lands,  even 
where  no  portion  of  the  railroad  was  contained  in  such 
county.  But  the  language  of  the  exemption  above  describe<l 
is  substantially  the  same  in  both  acts.  The  later  act  simply 
makes  an  appropriation  of  the  proceeds  of  the  tax  somewhat 
different  from  that  of  the  earlier  one.  The  exemption  was 
the  same  in  each  and  founded  upon  the  same  language. 
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While  the  later  act,  perhaps  recognizing  the  injustice  in 
bestowing  no  portion  of  the  tax  collected  upon  those  counties 
through  which  the  road  did  not  run,  although  lands  of  the 
company  were  therein  situated,  altered  the  disposition  and 
appropriated  a  portion  to  the  counties  in  which  some  of 
the  lands  were  situated,  yet  no  difference  as  to  the  intention 
of  the  legislature  to  exempt  all  the  lands  can  be  properly 
based  upon  this  alteration.  The  exemption  of  the  lands 
from  a  tax  other  than  as  therein  provided  for  is  based  upon 
the  same  language  in  each  act,  and  is  perfectly  plain  in 
both. 

It  is  also  seen  that  by  the  act  of  1879,  c.  46,  p.  122,  Session 
Laws  of  Dakota,  a  system  of  taxation  of  certain  specified 
property  of  railroad  companies  by  a  tax  on  their  gross  earn- 
ings was  provided  for,  and  the  tax  thus  collected  was  stated 
in  the  act  to  be  "  in  lieu  of  all  other  taxation  ...  of  the 
roadbed,  right  of  way,  stations  or  depot  grounds,  tracts,  rolling 
stock,  water  stations,"  etc.,  "  used  in  or  incident  to  the  oper- 
ation of  such  railroad." 

This  act  by  reason  of  the  tax  on  the  gross  earnings,  limits 
the  freedom  from  taxation,  to  the  roadbed,  as  above  stated, 
and  property  "used  in  or  incident  to  the  operation  of  such 
railroad."  The  act  also  provides  that  "  all  property  of  rail- 
roads not  above  enumerated,  subject  to  taxation,  shall  be 
treated  in  all  respect,  in  regard  to  assessment  and  equalization, 
the  same  as  similar  property  belonging  to  individuals,  whether 
said  lands  are  derived  from  the  general  government  or  from 
other  sources." 

The  dijBFerence  between  the  language  of  the  act  of  1879  and 
that  of  1883  is  most  marked.  Instead  of  enumerating  the 
particular  property  which  is  to  be  regarded  as  exempt  from 
other  taxation  by  reason  of  the  tax  on  gross  earnings,  and 
providing  for  the  taxation  of  the  rest  of  the  property  of  the 
railroad  the  same  as  similar  property  of  the  individual,  as  is 
the  case  in  the  act  of  1879,  the  act  of  1883  says  the  tax  is  in 
lieu  of  any  and  all  other  taxes  upon  any  railroad  within  the 
Territory  or  upon  the  equipment  or  upon  any  other  property 
situated  in  the  Territory. 
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Does  not  this  different  language  import,  clearly  and  plainly, 
a  different  intention  ? 

We  are  unable  to  think  of  any  language  of  plainer  meaning 
than  that  used  in  this  statute,  and  there  can  be  no  doubt,  as 
it  seems  to  us,  that  its  meaning  is  to  render  the  railroad  com- 
pany and  all  its  property,  land  grants  as  well  as  right  of  way, 
free  from  the  payment  of  all  taxes,  excepting  of  the  amount 
and  in  the  manner  described  in  the  act. 

This  same  question  was  argued  in  the  Supreme  Court  of  the 
State,  and  decided  by  it  in  1892,  in  accordance  with  the  views 
we  have  above  expressed.  Northern  Pacific  Railroad  v. 
Barnes^  2  North  Dakota,  310.  It  was  afterwards  decided  in 
another  way  in  Railroad  Co.  v.  McOinnia^  4  North  Dakota, 
494,  somewhat  upon  the  theory  that,  as  it  was  a  Federal  ques- 
tion, the  court  would  follow  the  decision  to  that  effect  by  a 
Federal  court.    47  Fed.  Rep.  681. 

We  are  not  embarrassed  by  these  conflicting  decisions,  and 
we  have  no  difficulty  in  answering  the  third  question  in  the 
affirmative. 

We  come  now  to  the  fourth  question  which  involves,  among 
other  things,  the  construction  of  one  of  the  sections  of  the 
organic  act  creating  the  Territory  of  Dakota,  (act  of  March 
2,  1861,  c.  86,  12  Stat.  239,  at  sec.  6,  p.  241,)  the  material  por- 
tion of  which  relating  to  the  authority  of  the  territorial  legis- 
lature provides  that  no  law  ^' shall  be  passed  impairing  the 
rights  of  private  property ;  nor  shall  any  discrimination  be 
made  in  taxing  different  kinds  of  property ;  but  all  property 
subject  to  taxation  shall  be  in  proportion  to  the  value  of  the 
property  taxed."  The  same  provision  in  substance  is  found 
in  section  1925,  Revised  Statutes,  relating  to  the  legislative 
assemblies  of  Colorado,  Dakota  and  Wyoming. 

It  is  argued  by  counsel  that,  although  under  this  provision 
of  the  organic  law,  the  territorial  legislature  could  generally 
select  the  subjects  of  taxation,  and  could  classify  property  for 
that  purpose,  and  that  these  different  classes  of  property  could 
be  valued  or  taxed  by  different  methods,  nevertheless  the  act 
of  1883,  under  consideration,  is  in  excess  of  the  lawful  exer- 
cise of  any  of  the  powers  granted  under  the  organic  act, 
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notwithstanding  that  act  in  the  section  above  alluded  to 
provided  that  "  the  legislative  power  of  the  Territory  shall 
extend  to  all  rightful  subjects  of  legislation  consistent  with 
the  Constitution  of  the  United  States  and  the  provisions  of 
this  act."  There  must  be  some  solid  ground  for  making  a 
distinct  classification  of  property,  and  such  ground  does  not 
exist,  as  is  contended,  by  reason  of  any  of  the  facts  herein 
mentioned. 

Viewing  the  character,  condition  and  use  of  these  lands,  it 
is  said  to  be  plain  that  they  are  simply  "  property  owned  by 
a  railroad,"  and  not  "  railroad  property,"  as  described  in  the 
title  to  the  act  of  1883,  and  that  the  two  are  not  equivalent 
terras ;  that  although  railroad  property  might  be  taxed  in  a 
special  method  and  at  a  special  rate,  yet  by  the  term  "  rail- 
road property  "  is  simply  meant  property  necessary  for  use  in 
the  usual  daily  conduct  of  the  business  of  the  company  as  a 
common  carrier  by  rail,  and  that  any  lands  outside  of  that 
use,  although  owned  by  a  railroad  company,  could  not  be 
classified  and  taxed  in  any  different  manner  from  land  owned 
by  an  individual,  otherwise  such  classification  would  be  purely 
arbitrary,  and  the  taxation  in  that  way  would  be  illegal ;  that 
no  earnings  arise  from  these  lands  which  are  assessed  under 
the  act,  because  the  earnings  upon  which  the  tax  is  assessed 
are  by  the  terms  of  the  act  restricted  to  "  the  gross  earnings 
.  .  .  arising  from  the  operating  of  such  railroad,"  and  such 
earnings  are  not  created  by  nor  do  they  arise  from  nor  are 
they  in  any  way  connected  with  these  lands,  which  are  there- 
fore not  taxed  at  all  under  this  act,  and  no  justification  for 
their  special  classification  for  purposes  of  taxation  can  on  that 
account  be  found. 

AU  these  various  statements  are  made  in  the  course  of  the 
main  and  general  argument  that  these  lands  cannot  be  taxed 
under  an  act  like  that  of  1883,  because  there  is  no  sound  dis- 
tinction between  such  lands  owned  by  the  company  and  ordi- 
nary lands  owned  absolutely  by  an  individual. 

We  do  not  concur  in  the  accuracy  of  the  description  as  to 
the  condition  of  these  lands,  and  we  are  not,  therefore,  im- 
pressed with  the  force  of  the  argument  based  upon  it.    The 
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lands  are  not  purely  and  simply  owned  or  held  for  sale  or 
other  disposition  for  profit,  and  in  no  way  connected  with  the 
use  or  operation  of  the  railroad,  and  in  regard  to  them  the 
company  is  not  a  landed  proprietor,  on  the  same  footing  with 
any  other  proprietor  of  lands,  and  it  is  not  correct  to  say  that 
these  lands  do  not  substantially,  though  indirectly,  contribute 
towards  the  gross  earnings  of  the  railroad  company,  as  provided 
in  the  act  of  188J],  nor  can  it  be  admitted  that  in  merely  taxing 
the  gross  earnings  arising  from  the  operation  of  the  road  these 
lands  are  not  taxed  at  all.  The  lands  are  closely  connected 
with  the  railroad  and  with  its  operation,  and  they  are  not  in 
the  same  condition  as  a  subject  for  taxation  as  are  the  lands 
of  an  individual.  While  we  agree  that  property  of  the  same 
kind  and  under  the  same  condition  and  used  for  the  same  purpose 
cannot  be  divided  into  different  classes  for  purposes  of  taxation 
and  taxed  by  a  different  rule  simply  because  it  belongs  to 
different  owners,  yet,  where  the  situation  and  the  possible  use 
and  the  present  condition  of  the  ownership  of  lands  are  wholly 
different,  such  as  they  are  in  this  case  from  ordinary  owner- 
ship, a  classification  is  not  arbitrary  nor  unreasonable  which 
places  such  lands  outside  the  class  of  lands  owned  in  the  ordi- 
nary way  by  individuals. 

Although  the  act  here  provides  for  the  taxation  of  the  gross 
earnings  arising  from  the  operation  of  the  road,  the  phrase 
means  earnings  which  arise  because  of  its  operation.  The 
road  is  in  operation,  and  the  earnings  which  it  is  thereby 
enabled  to  make  are  to  be  taxed.  Property  which  the  com- 
pany owns,  and  which  has  enabled  and  continues  to  enable  it 
to  operate  its  road,  is  part  of  the  property  from  which  the 
earnings  arise  by  reason  of  such  operation,  and  is  within  the 
meaning  of  the  act.  These  lands  are  of  this  description. 
Although  they  are  not  taxed  directly,  yet  the  same  is  true  of 
the  right  of  way,  the  roadbed,  the  engines,  cars  and  water 
tanks,  all  of  which  are  confessedly  '^  railroad  property,"  with- 
out which  the  road  could  not  be  operated.  In  substance,  it 
must  be  said  that  without  the  existence  of  all  the  various 
pieces  of  property  just  enumerated,  gross  earnings  would  be 
quite  impossible.    It  is  also  true  in  regard  to  these  lands.    It 
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is  not  a  question  of  what  might  under  other  oiroumstances 
have  been  their  condition  with  relation  to  the  railroad.  We 
must  take  the  circumstances  that  actually  did  exist  at  the 
time  this  act  was  passed  for  the  purpose  of  determining  this 
question.  And,  looking  at  those  facts,  we  see  that  unques- 
tionably these  lands  have  indirectly  contributed  to  the  gross 
earnings  derived  from  operating  the  road,  and  that  such  earn- 
ings have  arisen  and  been  made  possible  by  reason  of  the  lands. 
They  have  not  only  aided  in  making  these  gross  earnings 
possible,  but  they  have  formed,  and  do  still  form,  a  material 
factor  in  the  combination  of  circumstances  contributing  to 
the  construction  of  the  railroad,  to  its  operation  and  to  its 
earnings. 

They  originally  formed  a  part  of  the  public  domain,  and 
were  granted  by  Congress  for  the  purpose  of  aiding  in  the 
construction  of  this  railroad  to  the  Pacific  coast,  and  were 
given  to  and  accepted  by  the  company,  subject  to  the  condi- 
tions named  in  the  eighth  section  of  the  act.  When  the  lands 
finally  became  the  property  of  the  company,  they  were  im- 
pressed with  a  trust  in  favor  of  the  Government,  as  represent- 
ing the  public,  that  they  should  be  used  for  the  purpose  for 
which  they  were  granted,  and  the  company  was  not  even 
allowed  to  mortgage  or  create  any  lien  upon  them  in  any  way 
except  by  the  consent  of  the  Congress  of  the  United  States. 
Act  of  July  2,  1864,  13  Stat.  365,  at  page  370,  section  10. 

Subsequently  it  was  found  that  the  road  could  not  be  built 
under  the  conditions  at  first  imposed,  and  Congress,  therefore, 
in  1870,  authorized  the  company  to  issue  bonds  for  the  con- 
struction of  its  road  and  to  secure  the  same  by  mortgage. 
Under  such  authority,  mortgages  were  thereafter  made  to 
secure  bonds  for  more  than  a  hundred  million  of  dollars,  the 
proceeds  of  which  were  used  in  building  the  road.  These 
lands  have,  therefore,  actually  and  directly  contributed  in  a 
large  measure  and  have  formed  a  most  potent  factor  towards 
building  the  road  and  enabling  it  to  be  operated  and  to  earn 
moneys  by  reason  of  such  operation.  How  can  it  be  correctly 
said  that  they  are  not  in  any  way  taxed  by  a  tax  on  the  gross 
earnings  of  the  road  arising  from  its  operation,  when  the  road 
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could  only  be  constructed  and  operated  by  reason  (among 
others)  of  the  moneys  raised  upon  the  security  of  these  very 
lands?  The  present  insolvency  of  the  railroad  company 
shows  that  the  lands  must  form  a  most  important  item  in  the 
ability  of  the  company  or  its  successors  to  continue  the  opera- 
tion of  the  road  and  make  any  earnings  whatever. 

If  it  be  assumed  that  after  the  lands  became  the  property 
of  the  company  it  was  at  that  moment  no  more  restricted  in 
their  sale  than  any  other  corporation  organized  to  buy  and 
sell  real  estate,  and  that  it  had  the  entire  right  to  sell,  or  not 
to  sell,  or  to  mortgage  to  whom  and  at  what  price  it  might 
obtain,  and  that  it  owned  the  land  like  an  individual,  still  the 
question  is  presented  as  to  what  was  the  actual  condition  of 
affairs  when  the  act  of  1883  was  passed.  At  that  time  these 
lands  were  so  closely  connected  with  the  railroad,  its  construc- 
tion and  operation,  as  in  effect  to  be  part  and  parcel  thereof  ; 
they  stood  as  security  for  millions  of  bonds  issued  to  secure 
the  construction  and  operation  of  the  road,  and  upon  these 
facts  the  reason  and  justification  for  a  classification,  such  as 
was  made  in  that  act,  are  plainly  apparent.  At  that  time 
totally  different  circumstances  than  those  which  surround  an 
individual  in  the  absolute  ownership  of  his  property  existed 
in  relation  to  these  lands.  As  they  made  the  gross  earnings 
possible,  it  cannot  be  said,  with  the  least  regard  to  the  fact, 
that  those  earnings  did  not  in  part  issue  out  of  the  lands  upon 
the  same  principle  that  they  partly  issued  out  of  the  right  of 
way,  the  roadbed,  track,  engines,  cars,  tanks  and  other  con- 
fessedly "  railroad  property."  There  is  no  difference  in  prin- 
ciple between  the  two  classes  of  property  so  far  as  this  ques- 
tion is  concerned.  Then,  too,  the  road  of  the  company  runs 
through  the  whole  State,  hundreds  of  miles;  it  owns  thou- 
sands upon  thousands  of  acres  therein,  granted  it  for  the  pur- 
poses stated,  and  these  lands  it  has  accordingly  pledged  to 
redeem  its  bonds  issued  as  mentioned.  Its  building  was  a 
work  of  national  importance,  and  it  was  built  for  use  by  the 
Government,  as  well  as  for  other  purposes.  Surely  all  these 
various  facts  justify  a  classification  of  such  an  entity  for  taxa- 
tion by  a  different  method  and  upon  different  lines  than  the 
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individnal,  and  lands  thus  situated  and  owned  are  in  a  ma- 
terially different  condition  from  lands  absolutely  owned  by 
an  individual. 

It  is  said  this  reasoning,  while  it  might  be  applicable  to  the 
Northern  Pacific  Railroad  Company,  would  not  be  applicable 
to  many  other  railroads  which  had  no  land  grants,  or  which 
were  not  situated  as  is  the  company  in  question,  and  that  as 
the  law  is  in  its  terms  general  and  applies  to  all  roads,  this 
company  cannot  obtain  its  benefit  without  showing  that  it  is 
a  valid  provision  in  regard  to  all  railroad  property.  But  if 
the  property  of  this  company  is  so  situated  and  the  facts 
regarding  it  are  so  materially  different  from  other  real  estate 
as  to  fulfil  the  conditions  upon  which  a  general  classification 
may  be  proper,  we  think  the  company  could  avail  itself  of  the 
act  even  if  some  other  companies  could  not. 

Many  cases  are  cited,  in  the  brief  of  counsel,  from  the  differ- 
ent States  having  provisions  in  their  constitutions  somewhat 
similar  to  those  found  in  the  organic  act  of  Dakota,  and  in  which 
States  it  has  been  held  that  the  legislature  is  not  confined  to  tax- 
ation in  precisely  the  same  method  for  all  classes  of  property, 
but  that  it  has  power  to  classify  and  to  provide  different  methods 
of  taxation  of  the  property  so  classified.  The  particular  facts 
arose  in  and  the  cases  are  cited  from  Wisconsin,  Iowa,  Kansas, 
Louisiana,  Michigan,  New  Jersey,  Pennsylvania,  Mississippi, 
Missouri  and  Illinois.     They  are  cited  in  the  margin.^ 

1  Wisconsin  Central  Bailroad  v.  Taylor  County,  52  Wisconsin,  87 ;  Gris- 
wold  College  v.  Iowa,  46  Iowa,  276 ;  Missouri  River  <fcc.  Railroad  v.  Morris, 
7  Kansas,  210;  Francis  \,  Atchison,  Topeka  &c.  Railroad,  19  Kansas,  303; 
Louisiana  State  Lottery  Company  v.  New  Orleans,  2^  La.  Ann.  86;  New 
Orleans  v.  Kaufman,  29  La.  Ann.  283;  Neio  Orleans  v.  Davidson,  30  La. 
Ann.  664;  New  Orleans  v.  Fourchy,  SO  La.  Ann.  910;  People  v.  The  Au- 
ditor, 7  Michigan,  84 ;  Youngblood  v.  Sexton,  32  Michigan,  406 ;  State  ex 
rel*  VaiVs  Executors  v.  Runyon,  41  N.  J.  Law,  98;  Kittanning  Coal  Com- 
pany V.  Commonwealth,  79  Penn.  St.  100;  Mississippi  Mills  v.  Cook, 
66  Mississippi,  40;  Crow  y.  State,  14  Missouri,  237;  Hamilton  v.  St.  Louis 
County  Court,  16  Missouri,  3;  State  v.  North,  27  Missouri,  464,  483;  Illinois 
Central  Railroad  v.  McLean  County,  17  Illinois,  291 ;  State  v.  Crittenden 
County,  19  Arltansas,  360;  St.  Louis,  Iron  Mountain  &  Southern  Railroad 
V.  Berry,  41  Aricansas,  609 ;  Arkansas  Midland  Railroad  y.  Berry,  44  Ar- 
kansas, 17. 
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Upon  a  full  consideration  of  the  subject,  we  are  persuaded 
that  there  is  nothing  in  any  provision  of  the  act  of  1883 
for  the  taxation  of  the  gross  earnings  which  violates  the  letter 
or  the  spirit  of  the  organic  act. 

Objection  is  also  made  to  the  act  of  1883  on  the  ground 
that  it  is  in  violation  of  the  commerce  clause  of  the 
Federal  Constitution  in  that  by  its  terms  taxes  are  laid 
upon  earnings  arising  from  the  transportation  of  persons 
and  property  between  different  States,  etc.  In  other  words, 
that  the  tax  is  not  confined  to  earnings  which  arise  from  the 
transaction  of  its  business  wholly  within  the  State.  It  is  said 
that  the  case  of  State  Tax  on  Railway  Gross  Receipts^  15 
Wall.  284,  holding  that  the  imposition  of  taxes  upon  gross  re- 
ceipts of  railway  companies  was  not  illegal,  although  the 
gross  receipts  were  made  up  in  part  of  freights  received  from 
the  transportation  of  merchandise  from  one  State  to  another 
or  through  one  State  into  another,  has  been  overruled  by 
the  subsequent  cases  in  this  court,  among  which  are  those 
of  Fargo  v.  Michigan^  121  U.  S.  230,  244 ;  Philadelphia  dk 
Southern  Steamship  Company  v.  Pennsylvania^  122  U.  S.  326; 
and  it  is  claimed  that  the  case  is  not  brought  under  that  of 
Maine  v.  Grand  Trunk  Railway  Company^  142  U.  S.  217,  in 
that  there  is  no  provision  for  ascertaining  the  amount  of  gross 
earnings  derived  from  interstate  commerce  and  for  the  taxa- 
tion of  the  balance  only. 

A  perusal  of  the  first  section  of  the  act  does  not  render  it 
at  all  clear  that  there  was  intended  to  be  a  tax  of  any  portion 
of  the  gross  earnings  of  the  corporation  which  arose  from 
interstate  commerce.  The  language  of  the  act  which  declares 
that  the  tax  should  be  paid  into  the  treasury  of  the  Territory 
upon  a  percentage  of  all  gross  earnings  of  the  corporation 
owning  or  operating  such  railroad  "  arising  from  the  operation 
of  such  railroad  as  shall  be  situated  within  the  Territory," 
gives  great  reason  to  doubt  the  correctness  of  the  construction 
which  would  levy  the  tax  upon  the  earnings  derived  from  inter- 
state commerce.  But  there  is  great  force  in  the  claim  that 
the  act  is  not  subject  to  the  objections  mentioned  in  the  above 
cases  reported  in  121  and  122  United  States,  and  the  cases 
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therein  referred  to.  In  those  cases  there  was  a  distinct  tax 
upon  the  gross  earnings  without  reference  to  any  other  tax, 
and  not  in  substitution  or  in  lieu  of  another  tax,  while  in  this 
case  the  act  plainly  substitutes  a  different  method  of  taxation 
upon  the  property  of  a  railroad  company.  It  is  a  tax  upon 
the  lands  and  all  the  other  property  of  the  company,  but  in- 
stead of  placing  a  valuation  upon  the  lands  and  other  prop- 
erty, and  apportioning  a  certain  amount  upon  such  valuation 
directly,  as  was  the  old  method,  a  new  one  is  established  of 
taking  a  percentage  upon  the  gross  earnings  as  a  fair  substi- 
tute for  the  former  taxes  upon  aU  the  lands  and  property  of 
the  company,  and  when  it  is  said,  as  it  is  in  this  act,  that  the 
tax  collected  by  this  method  shall  be  in  lieu  of  all  other  taxes 
whatever,  it  would  seem  that  it  might  be  claimed  with  great 
plausibility  that  a  tax  levied  under  such  circumstances  and  by 
such  methods  was  not  in  reality  a  tax  upon  the  gross  earnings, 
but  was  a  tax  upon  the  lands  and  other  property  of  the  com- 
pany, and  that  the  method  adopted  of  arriving  at  the  sum 
which  the  company  should  pay  as  taxes  upon  its  property  was 
by  taking  a  percentage  of  its  gross  earnings. 

We  do  not  think  it  necessary,  however,  to  decide  this  ques- 
tion, because  we  are  of  opinion  that,  by  the  act  of  1889,  the 
legislature  proffered  the  company  a  compromise  as  to  the 
taxes  claimed  to  be  due  and  the  company  accepted  the  same. 
Construing  the  act  of  1883  as  we  do,  and  as  meaning  to  ex- 
empt the  company  from  the  payment  of  all  other  taxes  than 
those  therein  named,  upon  all  its  property  of  every  name  and 
nature,  we  find  that  in  1889  this  company  had  been  in  default 
in  the  payment  of  its  taxes  under  the  act  of  1883  for  the  years 
1886,  1887  and  1888.  It  owed  nearly  two  hundred  thousand 
dollars  in  taxes  for  those  years  under  that  act.  The  taxing 
authorities  of  the  county  of  Kichland  had  also  assumed  to 
tax  the  lands  of  the  company  for  the  year  1888  in  the  same 
way  as  if  owned  by  individuals,  but  the  tax  as  thus  assessed 
had  not  been  paid  by  the  company.  In  this  state  of  affairs 
the  act  of  1889  was  passed,  the  effect  of  which  was  to  say 
to  the  company,  if  you  will  pay  all  the  taxes  that  are  due 
under  the  act  of  1883,  you  may  then  accept  and  come  in  under 
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the  provisions  of  this  act.  And  there  is  in  addition  to  this 
offer  a  clear  and  necessary  implication  from  the  language 
used  in  the  act  that  if  the  company  would  pay  those  taxes  in 
full  which  were  thus  in  arrear  such  payment  would  operate  as 
a  discharge  of  all  claims  for  taxes,  including  those  claims 
made  by  virtue  of  the  proceedings  to  tax  the  lands  ^  the 
company  under  the  general  law.  It  certainly  is  not  possible 
to  believe  that  the  legislature  intended  to  make  it  a  condition 
for  the  acceptance  of  the  act  of  1889  by  the  company  that  it 
should  not  only  pay  all  the  taxes  which  were  provided  for 
under  the  act  of  1883,  (and  which  by  the  terms  of  that  act 
were  in  full  of  aU  other  taxation,)  and  for  the  payment  of 
which  the  company  might  be  in  default,  and  yet  and  in  addi- 
tion should  still  be  liable  to  pay  the  taxes  as  assessed  in  Rich- 
land County  under  the  general  law.  We  cannot  suppose  the 
legislature  intended  to  compel  the  payment  of  taxes  twice,  and 
therefore  the  language  of  the  act  of  1889  providing  for  the 
payment  of  all  taxes  in  arrear  under  the  act  of  1883  as  a  con- 
dition for  the  acceptance  of  the  act  of  1889,  implied  that  such 
payment  should  also  be  in  full  of  all  other  claims  for  taxes 
assessed  for  the  same  years.  Such  a  condition  and  proposition 
were  entirely  within  the  power  of  the  legislature  to  impose 
and  make,  and  when  the  proposition  was  accepted  and  the 
condition  performed  by  the  payment  of  money  into  the  treas- 
ury of  the  Territory,  all  claim  for  taxes  under  any  general 
law  levied  directly  upon  the  lands  necessarily  fell  with  such 
payment  and  acceptance.  This  implied  release  of  the  taxes 
for  the  year  1888,  which  the  authorities  had  assumed  to  levy 
under  the  general  law  and  not  under  the  provisions  of  the  act 
of  1883,  arises  from  the  language  of  the  act  of  1889,  and  is 
just  as  strong  and  just  as  clear  as  if  it  had  been  stated  in  so 
many  woi:ds  in  that  act.  That  which  arises  by  plain  and  clear 
implication  from  the  language  used  in  an  act  is  as  much  a  part 
of  the  act  as  if  the  implication  had  been  embodied  in  so  many 
words. 

It  may  be  said  that  the  money  should  have  been  paid,  if  at 
all,  within  thirty  days  after  the  passage  of  the  act  Possibly, 
if  the  payment  had  not  been  made  within  that  time  and  the 
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company  subsequently  had  oflfered  to  pay  it,  the  money 
might  have  been  refused  by  the  authorities  of  the  Territory, 
as  not  paid  in  time.  But  the  question  of  the  time  of  payment 
was  one  which  might  be  waived  by  the  public  authorities, 
and  the  objection  was  in  law  and  in  fact  waived  by  the  receipt 
and  retention  of  the  money. 

The  other  objection  made  to  the  act  of  1883,  that  it  violates 
the  Fourteenth  Amendment,  we  think  untenable  under  the 
views  we  have  above  expressed. 

Basing  our  opinion  upon  the  facts  of  this  case,  we  would 
say  that  for  the  reasons  herein  stated  the  company  can  avail 
itself  of  the  payment  of  the  taxes  under  the  act  of  1883  as  a 
full  payment  of  the  taxes  for  the  year  1888,  and  we  formally 
answer  the  fourth  question  in  the  negative. 

The  next  and  fifth  question  we  answer  in  the  affirmative. 
The  payments  made  by  the  railroad  company  for  the  year 
1888,  as  set  forth  in  the  bill,  embraced  the  whole  amount  of 
taxes  due  from  the  defendant  for  that  year  (as  well  as  others) 
.under  the  act  of  1883.  Even  if  not  paid  at  the  exact  time 
provided  for  in  the  statute,  the  failure  to  so  pay  might,  as  we 
have  already  stated,  be  waived  by  the  public  authorities,  and 
when  the  moneys  were  in  fact  paid  to  and  received  by  the 
officers  of  the  Territory  and  went  into  its  treasury,  and  never 
have  been  returned  or  tendered  back,  we  think  there  was  an 
effectual  waiver  of  any  objection  which  might  possibly  have 
been  urged  that  the  payment  was  not  in  time. 

To  sum  up,  therefore,  we  do  not  answer  the  first,  second  and 
sixth  questions.  The  answers  to  the  third,  fourth  and  fifth 
we  make  as  above  stated,  and  they  will  be 

So  certyfied, 
VOL.  cLxvm — 43 


Digitized  by 


QjOo^z 


674  OCTOBER  TERM,  1897. 

Opinion  of  the  Court 

CASTILLO  V.  MoCONNICO. 

EBBOR  TO  THE   SUPBBME   OOUBT  OF  THE   STATE   OF   LOUISIANA. 

No.  48.    AvfiTued  October  19,  90, 1897.  ~  Decided  Jannary  8,  1898. 

This  action  was  brought  and  prosecuted  to  final  judgment  in  the  state 
courts  of  Louisiana.  Its  object  was  to  recover  land  in  New  Orleans 
which  had  been  sold  for  nonpayment  of  taxes  and  had  passed  from  the 
purchaser  at  the  tax  sale  by  sundry  mesne  conveyances  to  the  defendant. 
The  grounds  on  which  it  was  sought  to  avoid  the  sale  were  alleged  de- 
fects in  the  statement  of  the  name  and  of  the  sex  of  the  owner  in  the 
advertisements  of  sale.  The  judgment  of  the  trial  court  was  in  favor  of 
the  defendant,  and  that  judgment  was  affirmed  by  the  Supreme  Court  of 
the  State.  Touching  the  objections  made  to  the  proceedings  the  latter 
court  said  :  **  The  act  of  1884  makes  the  deed  conclusive  of  the  sufficiency 
of  the  assessment  of  the  property  sold  under  it  The  question  of  the 
competency  of  this  legislation  in  this  respect  has  been  before  this 
court  on  repeated  occasions.  The  argument  now  addressed  to  us 
against  the  constitutionality  and  interpretation  of  the  act  must  be  viewed 
as  directed  against  a  series  of  decisions  of  this  court  To  those  deci- 
sions we  must  adhere."  It  was  claimed  In  argument  here  that  though 
no  Federal  question  was  directly  raised  in  the  trial  in  the  state  court, 
one  was  necessarily  involved  in  the  decision.  Heldf  that  this  court  had 
no  jurisdiction  to  review  the  decision  of  the  Supreme  Court  of  the  State. 

The  case  is  stated  in  the  opinion. 

Mr.  William  Winans  Wall  for  plaintiff  in  error.     Mr.  John 
Watt  was  on  his  brief. 

Mr.  J.  Zach.  Spearing  for  defendant  in  error.  Mr.  Richurd 
Henry  Lea  and  Mr.  Thomas  II.  Thorpe  filed  a  brief  for  same. 

Mb.  Justice  White  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  who  was  plaintiff  in  the  trial  court 
and  appellant  in  the  Supreme  Court  of  Louisiana,  prosecutes 
this  writ  of  error  to  the  judgment  of  the  Supreme  Court  of 
Louisiana,  affirming  a  decision  of  the  trial  court.  The  suit 
was  commenced  in  the  Civil  District  Court  of  the  parish  of 
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Orleans  to  recover  a  square  of  ground  situated  in  the  city  of 
New  Orleans,  the  proceeding  being  known  under  the  Louisi- 
ana code  as  a  petitory  action.  La.  C.  P.,  Art.  43  et  seq.  The 
petition  alleged  the  ownership  by  the  plaintiff  of  the  square 
of  ground,  and  averred  that  the  defendant  McConnico  was 
in  possession  and  claiming  title  thereto.  It  alleged  that  the 
source  from  which  the  defendant  asserted  his  title  to  have 
been  deraigned  was  a  tax  sale  made  by  a  state  tax  collector 
in  November,  1885,  to  enforce  delinquent  state  taxes  for  the 
years  1876,  1877  and  1878,  at  which  sale  Orloff  Lake  was  the 
purchaser.  It  was  averred  that  Lake  sold  the  property,  thus 
bought  by  him,  in  December,  1885,  to  one  Lallance,  who,  in 
January,  1891,  sold  it  to  Lang;  that  he  in  turn  sold,  in  Feb- 
ruary, 1892,  to  Fitzpatrick  and  Reese,  each  in  equal  undivided 
proportions,  and  that  each  of  them  in  1893  and  1894  respec- 
tively conveyed  their  undivided  interest  to  the  defendant 
McConnico.  The  petition  charged  that  the  tax  sale,  upon 
which  the  title  of  the  defendant  rested,  was  absolutely  void, 
because,  although  the  property  belonged  to  the  petitioner, 
whose  name  was  Rafael  Maria  Del  Castillo,  the  taxes  thereon 
for  the  years  1876,  1877  and  1878,  to  enforce  the  payment  of 
which  the  tax  sale  had  been  made,  were  assessed  in  the  name 
of  R.  Castillo.  It  was  also  alleged  that  the  tax  sale  was  void 
because,  in  the  advertisement  which  preceded  it  and  which  was 
made  by  the  Louisiana  law  a  prerequisite  to  a  valid  sale,  the 
property  was  described  as  belonging  to  Rafael  Maria  Del  Cas- 
tillo, or  her  estate  and  heii^s ;  that,  as  petitioner  was  a  male  per- 
son, the  adding  to  the  name  the  words  "  or  her  estate  and  heirs  '* 
caused  the  advertisement  to  be  nothing  worth  and  the  sale 
thereunder  to  be  null.  The  various  acts  of  sale  in  the  chain 
of  title,  from  Lake,  the  purchaser,  at  the  tax  sale,  to  the  de- 
fendant IMcConnico,  were  referred  to  in  the  petition,  which 
prayed  that  not  only  the  -tax  sale,  but  all  these  various  trans- 
fers between  the  several  parties,  be  declared  to  be  void  and 
the  petitioner  be  recognized  as  the  owner  of  the  property  and 
entitled  to  the  possession  thereof. 

McConnico  the  defendant  by  answer  asserted  the  validity 
of  his  title  and  called  his  vendor  in  warranty,  who  in  turn  by 
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answer  became  a  defendant  in  the  cause,  set  up  the  validity 
of  his  title  and  called  his  vendor  in  warranty,  and  so  on  down 
to  and  including  Lallance,  the  transferee  from  Lake  who 
bought  at  the  tax  sale.  All  the  defendants  who  were  called 
in  warranty  averred  that  they  were  purchasers  in  good  faith 
for  adequate  value,  one  alleging  that  after  contracting  to  buy 
the  property  from  his  vendor  he  became  doubtful  about  the 
validity  of  the  tax  sale,  and  had  declined  to  carry  out  his  con- 
tract, and  that  in  a  suit  brought  against  him  to  compel  com- 
pliance, a  final  decree  had  passed  between  himself  and  his 
vendor  adjudging  the  title  to  be  valid  and  compelling  him  to 
become  the  purchaser  under  his  agreement,  the  price  paid 
being  the  full  value  of  the  property.  Another  of  the  defend- 
ants averred  that  after  his  purchase  of  the  property,  finding 
that  it  had  been  forfeited  to  the  State  of  Louisiana  for  taxes 
due  by  Castillo  subsequent  to  the  years  to  enforce  which  the 
tax  sale  had  been  made,  he  had  paid  the  sum  of  the  taxes, 
and  thus  held  the  property,  not  only  under  the  tax  sale,  but 
under  the  title  which  the  State  of  Louisiana  had  acquired  by 
forfeiting  the  property,  and  which  enured  to  his  benefit  in 
consequence  of  his  having  made  the  redemption.  One  of  the 
defendants,  McConnico,  specifically  pleaded  by  way  of  excep- 
tion the  conclusive  presumptions  created  by  Act  No.  82  of 
1884,  as  debarring  the  court  from  considering  the  errors  in  the 
assessment  and  sale  which  were  alleged  in  the  petition.  Two 
of  the  other  defendants,  reserving  the  defences  set  up  in  their 
respective  answers,  excepted  on  the  ground  of  no  cause  of 
action.  The  Act  No.  82  of  1884,  which  was  necessarily 
pleaded  by  McConnico's  exception,  and  the  consideration  of 
which  was  also  presented  by  the  exceptions  of  no  cause  of 
action  filed  by  the  two  other  defendants,  was  substantially  as 
follows :  It  made  it  the  duty  of  the  tax  collectors  to  advertise 
for  sale  at  public  auction  "  all  property  on  which  there  re- 
mained unpaid  taxes  due  to  the  State  prior  to  December  31, 
1879."  It  provided  for  thirty  days'  advertisement,  and  di- 
rected the  tax  collectors,  where  property  was  bought  at  a  tax 
sale,  to  make  a  deed  thereof  to  the  purchaser,  and  the  deed 
thus  to  be  made,  the  statute  said,  "  shall  be  prima  facie  evi- 
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dence  of  the  following  facts:  1st.  That  the  property  con- 
veyed was  subject  to  taxation;  2d.  That  none  of  the  taxes 
for  which  said  property  was  offered  were  paid,  and  said  deed 
shaU  he  conclusive  evidence  of  the  following  facts :  1st.  That 
the  property  was  assessed  according  to  law;  2d.  That  the 
taxes  were  levied  according  to  law ;  3d.  Tliat  the  property 
was  advertised  according  to  law ;  4th.  That  the  property  was 
adjudicated  and  sold  as  stated  in  said  deed ;  and,  5th.  That 
all  the  prerequisites  of  the  law  were  complied  with  by  all  the 
officers  from  the  assessment  up  to  and  including  the  execu- 
tion and  registry  of  the  deed  to  said  purchaser;  and  duly 
certified  copies  of  said  deeds  shall  be  full  proof  without  further 
evidence  of  all  contained  therein."  Louisiana  Acts  of  1884, 
p.  104. 

The  trial  court  heard  the  exceptions  separately  from  the 
merits  and  overruled  them.  The  case  was  subsequently  tried 
and  judgment  was  rendered  in  favor  of  the  defendants  reject- 
ing the  demand  of  the  plaintiff.  This  judgment  was,  on 
appeal,  affirmed  by  the  Supreme  Court  of  the  State  of  Louisi- 
ana. GastiUo  V.  McGonnico^  47  La.  Ann.  1473,  1475.  The 
court  in  its  opinion,  which  is  a  part  of  the  record  in  this  cause, 
Egan  v.  Hart,  165  U.  S.  188,  189,  after  deciding  that  the  tax 
saJe  in  question  was  authorized  by  the  state  statute,  said : 

"  It  is  argued  on  behalf  of  the  plaintiff  that  the  property 
was  not  properly  assessed  for  taxes  prior  to  1879,  because  the 
assessment  was  in  the  name  of  R  Castillo  instead  of  Eafael 
Maria  Del  Castill6.  We  are  relieved  of  the  necessity  of  pass- 
ing on  the  question  of  the  sufficiency  of  this  assessment.  The 
act  of  1884  makes  the  deed  conclusive  of  the  sufficiency  of 
the  assessment  of  the  property  sold  under  it.  The  question 
of  the  competency  of  this  legislation  in  this  respect  has  been 
before  this  court  on  repeated  occasions.  The  argument  now 
addressed  to  us  against  the  constitutionality  and  interpreta- 
tion of  the  act  must  be  viewed  as  directed  against  a  series  of 
decisions  of  this  court.  To  those  decisions  we  must  adhere 
and  hold  the  act  precludes  the  inquiry.  In  the  matter  of 
Orloff  Lake^  40  La.  Ann.  142 ;  In  re  Douglas^  41  La.  Ann.  765 ; 
Breaux  v.  Negrotto^  Jr,^  43  La.  Ann.  426  et  aeq^ 
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lleferring  to  the  thirty  days'  advertisement  which  preceded 
the  tax  sale,  the  court  said  :  "  In  this  case  the  advertisement 
gave  the  full  name  of  plaintiff,  adding  her  estate  or  heirs.  In 
our  view  the  advertisement  conformed  to  the  requirement  of 
the  act." 

The  defendant  in  error  asserts  that  we  have  no  jurisdiction 
to  review  the  decision  of  the  state  court  because  no  Federal 
question  appears  by  the  record  to  have  been  raised  either  in 
the  trial  court  or  in  the  Supreme  Court  of  Louisiana,  and  be- 
cause no  question  of  that  nature  was  decided  in  either  of  these 
courts,  or  if  a  Federal  controversy  was  passed  upon  by  the 
Supreme  Court  of  the  State,  the  decree  of  that  court  is  suf- 
ficiently sustained,  apart  from  any  Federal  question  which 
may  have  been  referred  to  in  the  opinion.  To  the  contrary, 
the  plaintiff  in  error  contends  that  a  Federal  question  was 
necessarily  involved  in  and  was  passed  on  by  the  decision 
below,  and  that  the  issue  so  determined  was  there  duly  pre- 
sented for  consideration.  The  first  of  these  propositions  is 
thus  evolved.  The  defects  asserted  to  exist  in  the  tax  assess- 
ment and  sale  were,  it  is  claimed,  so  radical  in  their  nature 
that  they  would,  if  they  had  been  considered,  have  caused  the 
assessment  and  sale  to  amount  to  a  denial  of  due  process  of 
law  under  the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States.  From  this  premise  is  deduced  the  con- 
clusion that  the  action  of  the  state  Supreme  Court  in  refusing 
to  consider  the  proof  as  to  the  existence  of  the  defects  was 
equivalent  to  taking  property  without  due  process  of  law.  In 
other  words,  the  argument  is  that  the  decision  below,  in 
effect,  held  that  by  virtue  of  the  presumption  engendered  by 
the  Louisiana  act  of  1884,  and  arising  from  the  tax  collector's 
deed,  the  plaintiff  was  estopped  from  claiming  his  property, 
even  although  there  had  been  no  assessment  and  no  sale  at 
all.  Whilst  it  is  conceded  that  the  Federal  question  which  is 
thus  asserted  to  be  necessarily  involved  in  and  embraced  by 
the  decision  of  the  Supreme  Court  of  Louisiana,  does  not 
appear  to  have  been  raised  on  the  record  either  in  the  trial 
court  or  the  Supreme  Court,  this  fact  is  claimed  to  be  imma- 
terial.   The  system  of  practice  prevailing  in  Louisiana,  it  is 
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argued,  rendered  it  impossible  to  place  the  Federal  question 
on  the  record  in  the  strict  sense  of  the  word,  and  caused  it  to 
be  possible  only  to  present  such  issue  by  means  of  the  brief  of 
counsel  filed  in  the  Supreme  Court  of  the  State  before  the 
hearing.  This  brief,  duly  certified  by  the  clerk  of  the  Su- 
preme Court  of  the  State  of  Louisiana,  has  been  presented, 
and  it  is  argued  that,  in  view  of  the  system  of  practice  obtain- 
ing in  the  State  of  Ix)uisiana,  this  court  may  look  to  the  brief 
as  a  legitimate  source  of  information,  and  Stewart  v.  Kahny 
11  Wall.  493.  is  relied  on  as  supporting  this  proposition. 

To  decide  the  issue  as  to  jurisdiction,  we  will  at  the  outset 
ascertain  whether  a  Federal  question  was  necessarily  involved 
in  the  decision  of  the  state  Supreme  Court.  Even  though 
it  be  that  a  Federal  controversy  was  decided,  nevertheless 
if  the  questions  of  a  purely  state  character,  upon  which  the 
Supreme  Court  of  Louisiana  passed,  are  completely  adequate 
to  sustain  the  decree  by  that  court  rendered,  wholly  indepen- 
dent of  the  Federal  question,  it  will  result  that  no  Federal 
issue  is  presented  for  review.  Egan  v.  Hartj  166  XJ.  S.  188, 
191 ;  Powell  v.  Brunswick  County,  150  U.  S.  433,  441,  and 
authorities  referred  to  in  both  of  the  foregoing  cases.  And  if 
this  conclusion  be  reached  it  will  be  unnecessary  to  consider 
whether,  under  the  practice  which  prevails  in  Louisiana,  the 
Federal  question  could  have  been  presented  in  any  other 
mode  than  by  brief  of  counsel,  and  whether  this  fact  would 
authorize  this  court  to  go  beyond  the  technical  record  and 
look  to  such  brief  to  aid  in  determining  whether  the  Federal 
issue  was  duly  set  up  and  claimed. 

Because  the  court  below  applied  the  statutory  presumption 
of  correctness  arising  from  the  tax  collector's  deed,  and  refused 
to  consider  the  alleged  defects  in  the  assessment  and  sale,  it 
does  not  follow  that,  if  the  presumption  had  not  been  ap- 
plied and  the  alleged  imperfections  in  the  assessment  had  been 
given  their  full  weight,  want  of  due  process  of  law  would  have 
resulted  from  maintaining  the  sufficiency  of  the  assessment  and 
from  upholding  the  validity  of  the  tax  sale.  It  follows  that, 
in  order  to  ascertain  whether  a  Federal  question  was  neces- 
sarily involved  in  the  decision  of  the  lower  court,  we  are  corn- 
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pelled  to  determine  whether  the  vices  asserted  to  exist  in  the 
assessment  and  sale  were  of  such  a  natnre  as  to  cause  the  en- 
forcement of  the  assessment  and  sale  to  deprive  the  plaintiff 
in  error  of  his  property  without  due  process  of  law.  The  con- 
tention advanced  in  argument  on  this  subject  is  much  broads 
than  the  case  justifies ;  thus  it  is  said,  the  state  statute  directs 
that  from  a  tax  collector's  deed  a  conclusive  presumption  of  a 
previous  assessment  shall  be  deduced,  hence  the  statute  in 
terms  is  repugnant  to  the  Fourteenth  Amendment  since  it 
takes  property  under  a  tax  sale,  although  no  assessment  what- 
ever had  ever  been  levied  on  the  property  so  taken.  But,  as 
thus  stated,  the  proposition  presents  a  purely  moot  question. 
The  plaintiff  in  error  has  no  interest  to  assert  that  the  stat- 
ute is  unconstitutional  because  it  might  be  construed  so  as 
to  cause  it  to  violate  the  Constitution.  His  right  is  limited 
solely  to  the  inquiry  whether  in  the  case  which  he  presents 
the  effect  of  applying  the  statute  is  to  deprive  him  of  his 
property  without  due  process  of  law. 

We  come,  then,  to  consider  whether  the  alleged  defects  in 
the  assessment  and  in  the  advertisement  were  of  such  a  nature 
as  to  cause  the  enforcement  of  the  one  and  the  upholding  of 
the  other  to  so  operate  as  to  deprive  the  plaintiff  of  his  prop- 
erty without  due  process  of  law.  The  error  in  the  advertise- 
ment was  that,  although  the  publication  gave  the  full  name 
Eafael  Maria  Del  Castillo,  it  was  accompanied  with  the  addi- 
tion "  or  her  estate  and  heirs,"  and  the  alleged  defect  in  the 
assessment  was  that  the  property  was  assessed  in  the  name  of 
R  Castillo,  when  the  real  name  of  the  owner  was  Rafael  Maria 
Del  Castillo.  The  decision  of  the  state  court  that  the  advertise- 
ment was  suflBcient  under  the  Louisiana  statute  involved  purely 
a  state  question,  which  we  accept  and  follow.  Conceding 
that  a  sale  to  enforce  taxes  made  without  notice,  actual  or 
constructive,  would  be  a  want  of  due  process  of  law,  it  is  yet 
obvious  that  the  publication  for  thirty  days  required  by  the 
state  law  was  sufficient  notice  to  constitute  due  process  of  law, 
and  that  the  mere  fact  that  there  was  affixed  to  the  name 
inserted  in  the  advertisement  the  words  ''or  her  estate  and 
heirs  "  did  not  destroy  the  efficacy  of  the  advertisement,  and 
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did  not  cause  it  to  be,  in  legal  contemplation,  no  notice  what- 
ever. The  contrary  proposition  could  only  be  supported  upon 
the  theory  that,  although  a  complete  description  of  the  prop- 
erty and  the  full  name  of  the  owner  were  inserted  in  the  ad- 
vertisement, the  mere  addition  of  the  words  referred  to  were 
so  calculated  to  deceive  and  mislead  as  to  render  the  notice 
legally  inoperative.  But  such  assumption  would  be  to  the 
last  degree  technical  and  unreasonable,  and  cannot  be  indulged 
in. 

We  dismiss,  then,  from  view  the  alleged  defects  in  the 
advertisement,  and  will  consider  the  assessment  In  doing  so 
we  will  take  notice  of,  and  give  full  effect  to,  the  fact  that 
the  name  placed  on  the  assessment  roll  was  R.  Castillo  instead 
of  Rafael  Maria  Del  Castillo,  which  was  the  full  name  of  the 
owner  of  the  property  assessed.  Although  the  law  of  Louisi- 
ana under  which  the  assessments  in  question  were  made  pro- 
vided for  the  placing  of  the  name  of  the  owner  on  the  assess- 
ment roll  where  such  name  was  known,  it  also  directed  that 
the  property  assessed  should  be  described  in  the  assessment 
roll.  The  statutes,  moreover,  expressly  fixed  a  time  when 
the  assessment  rolls  should  be  exposed  for  examination  and 
correction,  and  furnished  ample  opportunity,  not  only  for  re- 
vision as  to  valuation,  but  also  for  judicial  correction  of  any 
legal  error  which  might  be  asserted  to  exist  in  the  assessment. 
The  notice  required  by  the  statute  to  be  given  of  the  opening 
of  the  assessment  rolls  for  inspection  and  revision  was  not  ad- 
<lressed  to  each  particular  person  assessed,  but  was  afforded 
by  a  general  publication,  calling  upon  all  persons  having  prop- 
erty subject  to  taxation  to  come  forward  and  ask  for  such 
correction  as  they  desired  to  have  made.  Louisiana  Acts, 
Extra  Session  of  1877,  pp.  154,  155;  Louisiana  Acts  of  1871, 
p.  118.  Beyond  peradventure,  this  statute  afforded  both 
constructive  and  actual  notice  of  the  making  of  the  assess- 
ment, and  ample  opportunity  to  any  property  owner  to  cor- 
rect or  resist  the  same  if  he  deemed  himself  injured  thereby. 
It  cannot  be  doubted  that  in  the  exercise  of  its  taxing  power 
the  State  of  Louisiana  could  have  directed  that  the  property 
subject  to  its  taxing  authority  should  be  assessed  without  any 
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reference  whatever  to  the  name  of  the  owner,  that  is  to  say, 
by  any  such  description  and  method  as  would  have  been 
legally  adequate  to  convey  either  actual  or  constructive  notice 
to  the  owner.  As  said  in  Witherspoon  v.  Duncan,  4  Wall. 
210,  217,  "  It  is  not  the  province  of  this  court  to  interfere  with 
the  policy  of  the  revenue  laws  of  the  States,  nor  with  the 
interpretation  given  to  them  by  their  courts.  Arkansas  has 
the  right  to  determine  the  manner  of  levying  and  collecting 
taxes,  and  can  declare  that  the  particular  tract  of  land  shall 
be  chargeable  with  the  taxes,  no  matter  who  is  the  owner,  or 
in  whose  name  it  is  assessed  and  advertised,  and  that  an 
erroneous  assessment  does  not  vitiate  a  sale  for  taxes." 

The  claim,  then,  is  that  the  assessment  in  question  did 
not  constitute  due  process  of  law  within  the  Fourteenth 
Amendment  because  of  error  in  the  name  of  the  owner,  al- 
though the  assessment  would  have  been  due  process  if  under 
the  state  law  it  had  not  been  required  to  mention  the  name 
of  the  owner,  that  is  to  say,  that  the  assessment  is  repugnant 
to  the  Constitution  of  the  United  States,  because  of  the  lesser 
when  it  would  not  have  been  in  conflict  with  the  Constitution 
for  the  greater  omission.  This  deduction  demonstrates  the 
error  of  the  proposition  relied  on,  and  it  cannot  be  escaped 
by  saying  that  although  the  State  had  the  power,  without 
violating  due  process  of  law,  to  dispense  with  the  name,  never- 
theless where  the  state  statute  has  directed  the  use  of  a  name 
in  making  an  assessment,  a  defective  giving  thereof  renders 
the  assessment  wholly  void  and  a  want  of  due  process  of  law. 
This  argument  is  answered  by  Williams  v.  Supervisors  of 
Albany,  122  U.  S.  154, 164,  where,  in  considering  the  power  of 
a  State  as  to  the  assessment  and  collection  of  taxes,  speaking 
through  Mr.  Justice  Field,  it  was  said: 

"  The  mode  in  which  the  property  shall  be  appraised,  by 
whom  its  appraisement  shall  be  made,  the  time  within  which 
it  shall  be  done,  what  certificate  of  their  action  shall  bo 
furnished,  and  when  parties  shall  be  heard  for  the  correction 
of  errors,  are  matters  resting  in  its  discretion.  Where  direc- 
tions upon  the  subject  might  originally  have  been  dispensed 
with,  or  executed  at  another  time,  irregularities  arising  from 
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neglect  to  follow  them  may  be  remedied  by  the  legislature, 
unless  its  action  in  this  respect  is  restrained  by  constitutional 
provisions  prohibiting  retrospective  legislation.  It  is  only 
necessary,  therefore,  in  any  case  to  consider  whether  the 
assessment  could  have  been  ordered  originally  without  re- 
quiring the  proceedings,  the  omission  or  defective  perform- 
ance of  which  is  complained  of,  or  without  requiring  them 
within  the  time  designated.  If  they  were  not  essential  to  any 
valid  assessment,  and  therefore  might  have  been  omitted  or 
performed  at  another  time,  their  omission  or  defective  per- 
formance may  be  cured  by  the  same  authority  which  directed 
them,  provided,  always,  that  intervening  rights  are  not  im- 
paired." 

The  vice  which  underlies  the  entire  argument  of  the  plain- 
tiff in  error  arises  from  a  failure  to  distinguish  between  the 
essentials  of  due  process  of  law  under  the  Fourteenth  Amend- 
ment, and  matters  which  may  or  may  not  be  essential  under  the 
terms  of  a  state  assessing  or  taxing  law.  The  two  are  neither 
correlative  or  coterminous.  The  first,  due  process  of  law,  must 
be  found  in  the  state  statute,  and  cannot  be  departed  from  with- 
out violating  the  Constitution  of  the  United  States.  The 
other  depends  on  the.  lawmaking  power  of  the  State,  and  as 
it  is  solely  the  result  of  such  authority  may  vary  or  change  as 
the  legislative  will  of  the  State  sees  fit  to  ordain.  It  follows 
that,  to  determine  the  existence  of  the  one,  due  process  of 
law,  is  the  final  province  of  this  court,  whilst  the  ascertain- 
ment of  the  other,  that  is,  what  is  merely  essential  under  the 
state  statute,  is  a  state  question  within  the  final  jurisdiction 
of  courts  of  last  resort  of  the  several  States.  When,  then,  a 
state  court  decides  that  a  particular  formality  was  or  was 
not  essential  under  the  state  statute,  such  decision  presents  no 
Federal  question,  providing  always  the  statute  as  thus  con- 
strued does  not  violate  the  Constitution  of  the  United  States, 
by  depriving  of  property  without  due  process  of  law.  This 
paramount  requirement  being  fulfilled,  as  to  other  matters 
the  state  interpretation  of  its  own  law  is  controlling  and 
decisive.  This  distinction  is  pointed  out  by  the  decisions  of 
this  court.     Pittsburg^  Cincinnati  (&o.  Railway  v.  Backus^ 
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154  U.  S.  421;  Kentucky  Railroad  Tax  oases,  115  U.  S.  321; 
Davidson  v.  New  Orleans,  96  U.  S.  97. 

Bearing  the  foregoing  elementary  principle  in  mind,  we 
will  briefly  notice  the  adjudicated  cases  upon  which  the  plain- 
tiff in  error  relies. 

The  authorities  referred  to  tending  to  establish  that  where 
the  law  requires  an  assessment  to  contain  the  name,  the 
omission  of  the  name  renders  the  assessment  void,  are  inappo- 
site to  the  question  under  consideration.  We  are  not  here 
concerned  with  the  meaning  of  the  Louisiana  statutes,  or 
whether  we  would  hold  as  an  original  proposition,  were  we 
construing  them,  that  a  defect  in  the  name  of  the  person 
assessed  would  not  be  a  material  variance.  The  Supreme 
Court  of  the  State  of  Louisiana  has  construed  the  statutes 
of  that  State  otherwise.  The  issue  which  we  are  to  determine 
is  not  what  interpretation  should  be  given  to  the  statutes  of 
the  State  of  Louisiana,  but  whether,  accepting  the  meaning 
afBxed  to  the  statutes  of  that  State  by  the  court  of  last  resort 
of  the  State,  their  provisions  as  so  interpreted  are  repugnant 
to  the  Constitution  of  the  United  States,  because  not  affording 
due  process  of  law.  The  previous  adjudications  of  the  Su- 
preme Court  of  Louisiana  referred  to  by  that  court  in  its 
opinion  and  upon  which  it  rested  its  decree  in  this  case,  in 
effect  hold  that  under  the  Louisiana  law  a  mistake  in  the 
name  did  not  render  the  assessment  void,  and  therefore  that 
the  conclusive  presumption  engendered  by  the  Louisiana  act 
of  1884  was  not  intended  to,  and  did  not  make  valid  a  wholly 
void  assessment.  Because  in  a  case  decided  subsequently  to 
the  one  now  under  review  the  Supreme  Court  of  the  State 
of  Louisiana  has  held  that  an  assessment  in  the  name  of  a 
person  deceased  rendered  such  assessment  wholly  void,  it  does 
not  follow  that  the  court  thereby  departed  from  the  ruling 
which  it  had  made  in  this  case,  and  which  had  been  by  it 
rested  upon  a  line  of  decisions  declared  by  it  to  have  con- 
clusively settled  the  law  of  Louisiana  on  the  subject,  and  which, 
in  effect,  it  announced  had  become  a  rule  of  property  in  that 
State.  The  case  of  Marx  v.  Hanthorn,  148  U.  S.  172,  in  no  way 
conflicts  with  the  foregoing  considerations.    That  case  came  to 
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this  court  on  appeal  from  a  Circuit  Court  of  the  United  States, 
and  its  decision  involved  ascertaining  the  meaning  of  the  tax 
laws  of  the  State  as  interpreted  by  the  court  of  last  resort 
thereof.  In  performing  this  duty  the  court  adopted  and  fol- 
lowed the  construction  given  to  the  tax  laws  of  the  State  by 
the  Supreme  Court  of  the  State  whence  the  case  came. 

There  is  a  claim  asserted  in  argument  that  as  a  particular 
section  of  the  act  of  1884  provided  that  the  sum  of  the  bid 
at  a  tax  sale  should  be  paid  into  the  state  treasury,  therefore 
it  is  clearly  unconstitutional,  since,  in  a  case  where  the  bid  ex- 
ceeded the  taxes,  the  surplus  money  of  the  owner  would  go 
into  the  state  treasury  without  provision  for  its  repayment. 
But  this  is  a  mere  abstract  contention,  since  the  fact  is  that 
the  sum  bid  at  the  tax  sale  in  question  was  less  than  the 
amount  of  the  taxes  assessed  against  the  property. 

Dismissed  for  want  of  Jurisdiction. 


PENN  MUTUAL  LIFE  INSURANCE  CO.  v.  AUSTIN. 

APPEAL  FROM  THE  OIBODTr  OOUBT  OF  THE  mOTED  STATES  FOR  THE 
WESTERN  DISTRICT  OF  TEXAS. 

Ko.  44.    Argued  April  28,  1897.  —  Decided  Janiuuy  8,  1898. 

The  complainants  in  their  bill  predicated  their  right  to  relief  upon  the  arer- 
ment  that  certain  ordinances  adopted  by  the  municipal  authorities  of 
Austin,  and  an  act  of  the  legislature  of  Texas  referred  to  in  their  bill 
impaired  the  obligations  of  a  contract  which  the  bill  alleged  had  been 
entered  into  with  the  complainants  by  the  city  of  Austin,  and  that  both 
the  law  of  the  State  and  the  city  ordinances  were  in  contravention  of 
the  Constitution  of  the  United  States.  Held,  that  these  allegations  plainly 
brought  the  case  within  the  prorislon  in  the  act  of  March  8,  1891,  c.  517, 
26  Stat.  826,  conferring  upon  this  court  jurisdiction  to  review  by  direct 
appeal  any  final  judgment  rendered  by  a  Circuit  Court  in  any  case  in 
which  the  constitution  or  a  law  of  a  State  is  claimed  to  be  in  contraven- 
tion of  the  Constitution  of  the  United  States. 

The  reason  upon  which  the  rule  that  the  mere  assertion  of  a  claim,  unaccom- 
panied by  any  act  to  give  effect  to  the  asserted  right,  cannot  avail  to 
keep  alive  a  right  which  would  otherwise  be  precluded  because  of  laches, 
is  based  not  alone  upon  the  lapse  of  time  during  which  the  neglect  to 
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enforce  the  right  has  existed,  bat  upon  the  change  of  condition  which 
may  have  arisen  during  the  period  in  which  there  has  been  neglect ;  and 
when  a  court  of  equity  finds  that  the  position  of  the  parties  has  so  changed 
that  equitable  relief  cannot  be  afforded  without  doing  injustice,  or  tliat 
the  intervening  rights  of  third  persons  may  be  destroyed  or  seriously 
impaired,  it  will  not  exert  its  equitable  powers  in  order  to  save  one  from 
the  consequences  of  his  own  neglect. 
The  facts  in  this  case  bring  it  within  that  rule. 

The  court  below  sustained  a  demurrer  to  and  dismissed  for 
want  of  equity  the  bill  of  the  complainants,  by  which,  as 
citizens  of  the  States  of  Pennsylvania,  Maryland  and  New 
York,  respectively,  they  impleaded  the  defendants,  the  one 
a  municipal  corporation  created  by  a  law  of  the  State  of 
Texas,  and  its  Mayor  and  Board  of  Public  Works,  citizens  of 
the  State  of  Texas,  and  the  other  a  corporation  organized 
under  the  authority  of  the  general  laws  of  the  State  of  Texas 
regulating  the  formation  of  corporations,  also  a  citizen  of  that 
State. 

The  bill,  which  was  filed  on  January  3,  1895,  alleged  in 
substance  as  follows:  That  the  city  of  Austin  was  in  1892  a 
municipal  corporation,  and  that  for  many  years  its  inhabitants 
and  the  city  itself  for  municipal  purposes  had  been  supplied 
with  water  by  a  corporation  known  as  the  City  Water  Com- 
pany ;  that  in  1882,  in  consequence  of  the  growth  of  the  city, 
both  for  the  health  of  the  people  of  the  city,  the  safety  of  its 
property,  and  the  development  of  its  manufacturing  industries, 
a  larger  supply  of  water  was  absolutely  needed,  and  that  the 
taxpayers  presented  a  petition  to  the  city  authorities  asking 
that  an  arrangement  by  contract  or  otherwise  be  at  once 
made  to  afford  the  augmented  water  supply  which  was  essen- 
tial; that  the  municipality,  being  fully  empowered  by  its 
charter  to  supply  water  and  being  authorized  by  the  general 
laws  of  the  State  of  Texas  to  make  a  contract  for  so  doing, 
on  the  13th  day  of  April,  1882,  did  enter  into  a  contract  with 
the  City  Water  Company  to  the  end  that  a  more  copious 
supply  of  water  should  be  furnished ;  that  this  contract  gave 
to  the  company  the  right  to  furnish  water  for  twenty  years, 
with  the  privilege  on  the  part  of  the  city  of  buying  at  the  end 
of  ten  years,  or  at  any  time  on  giving  one  year's  notice,  the 
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water  works  which  the  contract  required  the  company  to 
erect;  that  the  contract  fixed  a  reasonable  price  to  be  paid 
for  the  use  of  water  to  be  furnished  by  the  water  company, 
provided  for  the  establishment  of  a  given  number  of  hydrants 
for  the  use  of  the  city,  and  stipulated  a  rental  therefor ;  that 
it  imposed  upon  the  corporation  obligations  of  the  most  oner- 
ous character,  compelling  it  to  erect  a  large  and  costly  plant, 
to  lay  extensive  mains  and  pipes,  and  to  extend  them  at  any 
time  during  the  life  of  the  contract  wherever  the  city  might 
direct,  and  exacted  that  the  company  should  add  new  hydrants 
for  municipal  uses  as  the  city  might  require,  giving  to  the 
water  company  as  compensation  in  addition  to  the  rentals  to 
be  paid  by  the  city  for  hydrants,  as  above  stated,  a  commuta- 
tion of  municipal  taxation. 

The  bill  averred  that  the  contract  was  in  all  respects  advan- 
tageous to  the  city  and  beneficial  to  its  inhabitants,  and  was 
indeed  as  to  each  and  every  obligation  contained  therein  or 
resulting  therefrom  reasonable  and  just ;  that  the  city  at  the 
time  the  contract  was  entered  into  was  not  in  a  position  to 
itself  erect  the  works  without  inordinately  increasing  its  bur- 
den of  taxation,  and  that  the  contract  contemplated  that  the 
water  company  should  obtain  the  money  to  erect  the  works 
by  issuing  its  negotiable  bonds,  since  there  was  therein  con- 
tained a  stipulation  that  the  money  to  become  due  for  the 
rentals  of  the  hydrants  should  be  paid  by  the  city  to  the 
trustee  of  any  bonds  which  might  be  issued  by  the  water  com- 
pany, so  as  to  guarantee  the  prompt  payment  of  the  interest 
on  any  such  bonds ;  that  the  water  company,  on  the  faith  of 
the  contract,  issued  to  the  Farmers'  Loan  and  Trust  Company 
its  negotiable  bonds  for  $250,000,  secured  them  by  mortgage 
upon  all  its  property,  present  and  prospective,  and  with  the 
sum  thus  realized  and  other  available  resources,  with  integrity 
and  fidelity  and  in  complete  compliance  with  every  obligation 
resting  on  it,  erected  the  desired  water  works  plant,  which 
afforded  the  desired  supply  of  water ;  that  of  the  bonds  thus 
issued  to  the  Farmers'  Loan  and  Trust  Company,  $100,000  in 
amount  were  bought  for  more  than  their  face  value  in  open 
market  by  the  Penn  Mutual  Life  Insurance  Company,  one  of 
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the  complainants.  The  bill  moreover  alleged  that,  in  Maroh, 
1883,  after  the  plant  had  been  constructed  and  many  miles 
of  mains  had  been  laid,  the  city,  by  ordinance  duly  enacted, 
accepted  the  work,  and  declared  that  the  water  company  had 
fully  performed  its  obligations.  That  subsequent  to  this  date, 
the  city  directed  a  very  large  extension  of  the  mains  and  pipes 
to  be  made,  which  was  promptly  executed  by  the  water  com- 
pany with  money  obtained  from  an  additional  issue  of  bonds 
to  the  Farmers'  Loan  and  Trust  Company  amounting  to 
$100,000,  $10,000  of  which  Jacob  Tome,  another  of  the  com- 
plainants, bought  for  full  value  in  open  market. 

The  bill  then  alleged  that  in  1884  the  city  of  Austin  con- 
tracted with  a  corporation  known  as  the  Austin  Electric  Light 
Company  to  build  and  carry  on  a  plant  required  to  light  that  city, 
and  that  this  corporation  issued  its  bonds  to  carry  out  its  cor- 
porate purposes  to  the  extent  of  $25,000.  That  in  June,  1887, 
all  the  plant  rights,  privileges,  franchises  and  obligations  of 
this  electric  light  company,  as  well  as  those  of  the  water  com- 
pany, were,  with  the  consent  and  approval  of  the  city  of 
Austin,  transferred  to  a  corporation  known  as  the  Austin 
Water,  Light  and  Power  Company,  a  Texas  corporation 
having  corporate  capacity  both  to  undertake  the  duty  of 
supplying  water  and  of  furnishing  light  to  the  city  of  Austin ; 
that,  in  consequence  of  its  assumption  of  all  the  obligations  of 
both  the  aforementioned  companies,  the  Austin  Water,  Light 
and  Power  Company  was  required  by  the  city  to  make  con- 
siderable additions  to  its  water  mains,  and,  in  order  to  obtain 
the  capital  to  execute  these  directions  of  the  city,  that  com- 
pany issued  to  the  Farmers'  Loan  and  Trust  Company  of  New 
York  $750,000  of  bonds,  secured  by  mortgage  upon  all  its 
property,  $375,000  of  these  bonds  being  reserved  to  pay  the 
outstanding  bonds,  (that  is,  the  $250,000  first  issue  of  the 
water  company,  the  $100,000  second  issue  and  the  $25,000 
issue  by  the  Austin  Electric  Light  Company,)  and  the  remain- 
ing $375,000  being  negotiated  in  open  market  for  full  value, 
the  proceeds  being  expended  in  complying  with  the  city's 
direction,  and  that  $50,000  of  these  last  bonds  were  purchased 
in  open  market  for  full  value  by  Ogden  and  Robert  Goelet^ 
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the  last  named  complainants.  The  bill  averred  that  the  water 
works  thus  originally  established  and  extended  were  in  every 
respect  entirely  adequate  to  supply  every  want,  not  only  of 
all  the  inhabitants  of  the  city  of  Austin,  but  of  the  municipal- 
ity, and  that  in  each  and  every  particular  the  municipality 
was  as  advantageously  placed  with  respect  to  a  water  supply 
as  it  could  have  been  under  any  condition  or  circumstance 
whatever. 

The  bill  then  alleged  that,  despite  the  existence  of  the  con- 
tract, and  the  entire  justness  and  fairness  of  each  and  every 
obligation  and  stipulation  therein  contained,  and  without  any 
just  reason  therefor,  the  city  of  Austin,  on  the  31st  day  of 
March,  1890,  passed  an  ordinance  entitled  "An  ordinance 
ordering  an  election  to  obtain  the  consent  of  the  property  tax 
paying  qualified  voters  of  the  city  of  Austin,  to  the  extension 
by  the  city  council  of  the  bonded  indebtedness  of  the  city  of 
Austin  for  the  purposes  of  constructing  a  system  of  water 
works  and  furnishing  lights  for  the  city  of  Austin."  That 
this  ordinance  provided  that  an  election  should  be  held  on  the 
6th  day  of  May,  1890,  to  obtain  the  consent  of  the  taxpayers 
for  an  increase  of  the  bonded  indebtedness  of  the  city  to  the 
amount  of  $1,400,000  for  the  purpose  of  obtaining  money  to 
erect  a  system  of  water  works  and  an  electric  light  plant  for 
lighting  the  city;  that  on  the  5th  of  May,  1890,  the  election 
was  held,  as  provided,  and  the  taxpayers  gave  their  assent  to 
the  proposition  submitted  by  the  ordinance,  and  that  the  city 
council  thereafter  declared  the  election  to  have  been  carried, 
and  that  the  power  to  issue  bonds  had  been  sanctioned ;  that 
on  July  21,  1890,  the  city  passed  an  ordinance  authorizing  the 
increased  issue  of  $1,400,000  of  bonds,  providing  for  the  levy 
and  collection  each  year,  as  long  as  the  bonds  should  be  out- 
standing, of  a  tax  to  aid  in  paying  the  same.  This  ordinance 
directed  that  the  bonds  on  their  face  should  not  only  contain 
a  statement  of  the  objects  for  which  they  were  issued,  but 
should  also  show  that  their  payment  was  secured  by  all  the 
sums  to  be  collected  for  the  use  of  the  water  to  be  furnished 
by  the  new  plant,  and  the  ordinance  moreover  contained  a 
provision  guaranteeing  that  the  rates  to  be  charged  for  the 
VOL.  CLxvm — 44 
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water  to  be  furnished  should  be  so  regulated  that  their  prod- 
uct would  equal  the  sum  of  the  interest  on  the  bonds,  and  a 
sinking  fund  to  provide  for  the  retirement  of  the  principal 
thereof.  The  money  to  be  realized  from  the  sale  of  the  bonds 
was  required  to  be  set  apart  in  a  distinct  fund,  to  be  warranted 
for  from  time  to  time  in  payment  of  the  work  as  it  progressed. 
The  character  of  the  work  to  be  done  was  moreover  fixed  by 
an  ordinance  which  empowered  the  board  of  public  works  to 
construct  water  works  by  means  of  a  dam  across  the  Colorado 
Biver  at  a  designated  point,  in  accordance  with  the  plans  of  a 
civil  engineer  who  was  named  therein. 

It  was  alleged  that  as  the  purpose  and  necessary  effect  of 
the  foregoing  action  of  the  city  was  to  impair  the  contract 
rights  of  the  Austin  Water,  Light  and  Power  Company  held 
by  it  as  the  assignee  of  the  two  original  companies,  the  ordi- 
nances passed  by  the  city  and  each  and  everything  subse- 
quently done  thereunder  was  void  because  repugnant  to  the 
Constitution  of  the  United  States.  The  bill  moreover  averred 
that  in  April,  1891,  the  legislature  of  the  State  of  Texas 
passed  an  act  giving  a  new  charter  to  the  city  of  Austin, 
which  contained  an  express  grant  of  power  to  that  city  to 
construct  for  its  own  use  a  water  works  plant,  and  that  the 
sole  object  of  this  new  charter  was  to  sanction  the  action  of 
the  municipality  previously  taken,  and  therefore  the  act  in 
question  was  ako  void  under  the  Constitution  of  the  United 
States,  because  it  impaired  the  previous  contract  rights  of  the 
Austin  Water,  Light  and  Power  Company. 

It  was  averred  that  the  board  of  public  works  had  "  already 
expended  a  large  sum  of  money  in  the  construction  of  a  dam 
across  the  Colorado  River,"  and  "are  now  actually  laying 
water  pipe  in  and  along  the  streets  of  the  city  of  Austin,  and 
it  is  the  avowed  intention  of  the  said  city  to  press  the  con- 
struction of  said  rival  system  of  water  works  to  a  speedy 
completion,  and  upon  the  completion  of  the  same  to  discon- 
tinue the  taking  of  water  from  the  said  water  company,  and 
to  refuse  to  perform  any  obligation  resting  upon  the  said  city 
as  embraced  in  the  said  contract  with  the  said  city  water  com- 
pany."   It  was  alleged  that  the  tax  provided  by  the  ordinance 
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which  authorized  the  building  of  the  new  water  works  had 
been  levied  for  the  years  1893  and  1894,  and  that  the  prop- 
erty of  the  Austin  Water,  Light  and  Power  Company  had 
been  assessed  for  this  tax,  and  that  the  property  of  the  com- 
pany was  thus  being  levied  upon  for  a  tax  to  be  used  for  the 
purpose  of  erecting  the  new  works  which  were  intended  to 
take  the  place  of  its  plant,  and  thereby  to  destroy  its  contract 
rights.  Although  the  bill  was  filed  by  the  complainants  in 
virtue  of  their  rights  as  holders  and  owners  of  the  bonds 
issued  or  assumed  by  the  Austin  Water,  Light  and  Power 
Company  as  aforesaid,  it  contained  no  averment  that  either 
the  bondholders,  who  were  complainants,  or  any  others,  had 
at  any  previous  time  requested  the  trustee  to  take  any  action 
so  as  to  prevent  the  accomplishment  of  the  violation  of  the 
contract  rights  of  the  corporation  and  its  bondholders,  which 
it  was  alleged  had  inevitably  arisen  from  the  action  of  the  city 
originating  in  1890.  The  bill,  however,  contained  the  follow- 
ing averments : 

^^That  as  soon  as  the  said  city  of  Austin  announced  its 
intention  of  constructing  a  rival  system  of  water  works,  and 
before  anything  was  done  in  pursuance  thereof,  the  said  M.  D. 
Mathers,  president  of  the  Austin  Water,  Light  and  Power 
Company,  on  behalf  of  the  said  water  company  and  these 
bondholders,  remonstrated  with  the  said  mayor  and  city  coun- 
cil, and  requested  them  and  urged  them  not  to  violate  the  said 
contract,  or  to  take  any  steps  to  depreciate  the  value  of  the 
property  of  the  said  water  company,  but  to  exercise  the  right 
which  the  said  city  has  to  purchase  the  said  works  at  their 
appraised  value;  and  the  said  bondholders  have  continued, 
ever  since  that  time,  to  remonstrate  with  the  said  city  of 
Austin  and  the  oflBcers  thereof,  but  that  the  said  city  has 
entirely  disregarded  the  said  remonstrances  and  requests,  and 
has  openly  repudiated  all  liability  under  the  said  contract." 

And  further  the  bill  alleged  : 

"  That  your  orators  and  the  other  bondholders  of  the  said 
water  company  have  repeatedly  applied  to  the  said  Austin 
Water,  Light  and  Power  Company,  and  its  president  and 
board  of  directors,  and  requested  them  to  institute  proceedings 
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to  protect  the  property  of  the  said  water  company,  and  the 
rights  therein  of  the  said  bondholders;  but  that  the  said  water 
company  has  failed  to  comply  with  the  request  of  your  orators 
and  said  bondholders.  But  the  said  Austin  Water,  Light  and 
Power  Company,  and  the  officers  thereof,  by  reason  of  the 
contract  relations  existing  between  the  said  city  of  Austin  and 
the  said  company,  fear  that  the  consequences  of  any  such 
litigation  instituted  by  the  said  Water  Company,  would  be 
exceedingly  disastrous  and  would  precipitate  adverse  and  hos- 
tile action  by  the  said  city  of  Austin." 

The  relief  asked  by  the  bill  is  thus  stated  in  the  prayer 
thereof : 

"  That  your  orators  may  have  the  decree  of  your  honorable 
court,  adjudging  and  decreeing  that  the  said  ordinance  and 
contract,  so  accepted  and  acted  upon  by  all  the  parties,  are  in 
full  force  and  eflPect,  and  that  the  said  contract  is  a  valid  and 
subsisting  contract,  binding  upon  the  said  city  as  well  as  upon 
the  said  water  company  and  upon  the  said  bondholders,  and 
that  the  said  city  must  abide  by  and  perform  the  same,  and 
that  until  its  purchase  of  the  said  existing  water  works,  in  the 
manner  and  upon  the  terms  set  forth  in  the  said  contract, 
and  that  the  said  city  of  Austin,  its  mayor  and  city  council 
and  board  of  public  works,  have  no  right  or  power  to  con- 
struct a  river  water  works  system  to,  in  any  way,  interfere 
with  the  rights  of  the  said  Austin  Water,  Light  and  Power 
Company,  and  that  it  is  unlawful  and  inequitable  for  the  said 
city  of  Austin  to  levy  and  collect  the  tax  upon  the  property 
of  the  said  Austin  Water,  Light  and  Power  Company  to  be 
expended  in  the  unlawful  and  inequitable  manner  hereinbefore 
alleged,  in  the  construction  of  a  rival  system  of  water  works; 
and  that  a  writ  of  injunction  may  issue  out  of  this  honorable 
court  restraining  the  said  city  of  Austin,  its  mayor  and  city 
council  and  board  of  public  works,  and  its  other  officers,  ser- 
vants, agents  and  employes,  from  taking  a  supply  of  water 
from  any  other  source  and  from  proceeding  in  constructing 
and  maintaining  a  new  and  distinct  system  of  water  works, 
and  from  taking  and  appropriating  to  its  own  use,  except  in 
the  manner  provided  in  said  contract,  any  portion  of  the 
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said  works,  so  constructed  at  its  instance  and  for  its  benefit 
with  money  furnished  upon  the  faith  of  its  obligation  by  the 
said  Austin  Water,  Light  and  Power  Company  and  the  said 
bondholders,  and  that  your  orators  may  have  such  other  and 
further  relief  as  the  case  may,  in  equity,  require  end  as  to  this 
honorable  court  may  seem  proper." 

The  demurrer  which  the  lower  court  sustained,  besides 
asserting  that  the  bill  disclosed  no  cause  for  equitable  relief, 
rested  upon  seven  grounds,  which  may  be  reduced  to  six,  sub- 
stantially as  follows:  1st.  Because  by  the  constitution  of 
the  State  of  Texas  the  contract  made  by  the  city  of  Austin 
with  the  water  company  was  void.  2d.  Because  the  contract 
was  beyond  the  power  of  the  corporation  as  defined  in  its 
charter  and  as  limited  by  the  general  laws  of  the  State  of 
Texas.  3d.  Because  the  commutation  of  taxation  granted 
to  the  water  company  was  in  its  essence  but  an  exemption, 
and  the  city  was  without  power,  under  the  constitution  of  the 
State  of  Texas,  to  grant  it.  4th.  Because  even  if  an  exclusive 
right  was  given  to  the  w^ater  company,  such  grant  under  the 
constitution  and  laws  of  the  State  of  Texas  was  subject  to 
alteration,  amendment  or  repeal  by  the  legislature  which  had 
exercised  such  reserved  power.  5th.  Because  the  granting 
of  any  exclusive  rights  was  forbidden  by  the  constitution 
which  was  in  force  at  the  time  the  alleged  contract  was  made. 
6th.  Because  even  if  the  complainants  had  any  contract  rights, 
and  if  there  had  been  an  impairment  thereof,  full  and  ade- 
quate remedy  wasaflPorded  by  an  action  at  law,  and  there  was, 
hence,  no  reason  for  the  interposition  of  a  court  of  equity. 

Mr.  Skipwith  Wilmer  and  Mr.  D.  T.  Watson  for  appellants. 
Mr,  Samud  B.  Huey  was  on  their  brief. 

Mr,  S.  R.  Fiaher  for  appellees. 

Mr.  Justicb  Whtte,  after  making  the  foregoing  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

The  jurisdiction  of  this  court  to  review  the  decree  of  the 
trial  court  is  denied,  the  contention  being  that  if  an  appeal 
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from  the  decision  of  the  trial  court  was  desired,  it  should  have 
been  had  in  the  Circuit  Court  of  Appeals,  and  cannot  be  here 
obtained. 

By  the  fifth  section  of  the  act  of  March  3, 1891,  c.  517, 26  Stat 
826,  creating  the  Circuit  Courts  of  Appeals,  jurisdiction  is  con- 
ferred upon  this  court  to  review  by  direct  appeal  any  final  judg- 
ment rendered  by  the  Circuit  Court  "  in  any  case  in  which  the 
constitution  or  law  of  a  State  is  claimed  to  be  in  contraven- 
tion of  the  Constitution  of  the  United  States."  There  can 
be  no  doubt  that  the  case  at  bar  comes  within  this  provision. 
The  complainants  in  their  bill  in  express  terms  predicated  their 
right  to  the  relief  sought  upon  the  averment  that  certain 
ordinances  adopted  by  the  municipal  authorities  of  the  city  of 
Austin,  and  an  act  of  the  legislature  of  the  State  of  Texas 
referred  to  in  the  bill,  impaired  the  obligations  of  the  contract 
which  the  bill  alleged  had  been  entered  into  with  the  com- 
plainants by  the  city  of  Austin,  and  that  both  the  law  of  the 
State  of  Texas  and  the  city  ordinances  were  in  contravention 
of  the  Constitution  of  the  United  States.  No  language  could 
more  plainly  bring  a  case  within  the  letter  of  a  statute  than 
do  these  allegations  of  the  bill  bring  this  case  within  the  law 
of  1891. 

Not  only  were  the  averments  of  the  bill,  as  to  the  in- 
yalidity  of  the  state  law  adequate,  but  so  also  were  the  allega- 
tions as  to  the  nullity  of  the  city  ordinances.  These  ordi- 
nances were  but  the  exercise  by  the  city  of  a  legislative  power 
which  it  assumed  had  been  delegated  to  it  by  the  State,  and 
were,  therefore,  in  legal  intendment  the  equivalent  of  laws 
enacted  by  the  State  itself.  City  Railway  Co.  v.  CUisens^ 
/Street  Raihoad  Co.^  166  U.  S.  657,  and  cases  there  cited. 
The  argument  by  which  it  is  sought  to  support  the  contention 
that  a  right  to  review  the  case  by  direct  appeal  does  not 
exist,  not  only  disregards  the  letter  of  the  statute,  but  is 
unsound  in  reason.  It  says  that  the  right  to  the  direct  appeal 
can  alone  rest  on  the  proposition,  "  That  the  constitution  or  a 
law  of  the  State  of  Texas  conflicts  with  appellant's  contract, 
and  contravenes  the  Federal  Constitution ;  in  other  words,  it 
must  affirmatively  appear  upon  the  face  of  complainant^s  bill 
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that  there  was  involved  in  this  case  a  Federal  question,  the 
determination  of  which  was  essential  to  a  correct  decision  of 
the  case."  But  the  words  of  the  statute,  which  empower  this 
court  to  review  directly  the  action  of  the  Circuit  Court,  are 
that  such  power  shall  exist  wherever  it  is  claimed  on  the 
record  that  a  law  of  a  State  is  in  contravention  of  the  Federal 
Constitution.  Of  course,  the  claim  must  be  real  and  colorable, 
not  fictitious  and  fraudulent.  The  contention  here  made, 
however,  is,  not  that  the  bill,  without  color  of  right,  alleges 
that  the  state  law  and  city  ordinances  violate  the  Constitution 
of  the  United  States,  but  that  such  claim  as  alleged  in  the  bill 
is  legally  unsound.  The  argument,  then,  in  effect,  is  that 
the  right  to  a  direct  appeal  to  this  court  does  not  exist  where 
it  is  claimed  that  a  state  law  violates  the  Constitution  of  the 
United  States,  unless  the  claim  be  well  founded.  But  it  can- 
not be  decided  whether  the  claim  is  meritorious  and  should 
be  maintained  without  taking  jurisdiction  of  the  case.  The 
authorities  referred  to  as  supporting  the  position  indicate  that 
the  argument  is  the  result  of  a  confusion  of  thought,  and  that 
it  arises  from  confounding  the  power  of  this  court  to  review 
on  a  writ  of  error  the  action  of  a  state  court  with  the  power 
exercised  by  this  court,  under  the  act  of  1891,  to  review  by 
direct  appeal  the  final  action  of  the  Circuit  Court  where,  on 
the  face  of  the  record,  it  appears  that  the  claim  was  made 
that  the  statute  of  a  State  contravened  the  Constitution  of  the 
United  States.  These  classes  of  jurisdiction  are  distinct  in 
their  nature,  and  are  embraced  in  diflPerent  statutory  pro- 
visions. Having  jurisdiction  of  the  cause,  there  exists  the 
power  to  consider  every  question  arising  on  the  record,  nor- 
ner  V.  United  States,  143  U.  S.  570. 

Conceding,  without  deciding,  the  legality  and  binding  force 
of  the  contract  as  averred  in  the  bill,  and  that  the  obligations 
which  it  created  were  materially  impaired,  not  only  by  a  law 
of  the  State  of  Texas,  but  also  by  the  ordinances  passed  by  the 
city,  and  the  execution  of  such  ordinances,  all  as  alleged; 
conceding,  moreover,  without  so  deciding,  that  the  Austin 
Water,  Light  and  Power  Company  was  the  successor  in  law 
of  the  original  corporations,  and  hence  responsible  for  all 
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their  obligations  and  entitled  to  all  their  rights ;  and,  further, 
conceding  that  the  complainants  as  bondholders  have  the  capac- 
ity to  assert  the  impairment  of  the  contract  m^de  by  the  city 
of  Austin  with  the  City  Water  Company,  it  yet  becomes  at 
the  outset  necessary  to  decide  whether  granting,  argicendoy  all 
these  propositions,  the  complainants  are  entitled  to  the  relief 
which  they  seek,  that  is  to  say,  whether  they  can  be  heard  to 
invoke  the  interposition  of  a  court  of  equity.  As  a  prerequi- 
site to  the  solution  of  this  question,  it  is  necessary  to  deter- 
mine precisely  the  remedy  which  it  is  the  purpose  of  the  bill 
to  obtain  in  order  to  redress  the  wrongs  which  it  alleged  to 
exist.  Whilst  the  prayer  of  the  bill  asks  that  the  validity  of 
the  contract  be  recognized,  and  whilst  it  also  prays  that  the 
legality  of  the  commutation  of  taxation  created  by  the  city  * 
ordinance  be  decreed,  these  prayers  are  made  but  the  founda- 
tion or  premise  for  the  real  relief  which  the  bill  invokes ;  that 
is,  the  exercise  of  the  power  to  enjoin  in  order  thereby  to 
perpetually  restrain  the  city  of  Austin  from  completing  the 
water  works,  by  it  commenced,  and  from  levying  on  the  prop- 
erty of  the  Austin  Water,  Light  and  Power  Company  any 
taxation  to  be  used  to  complete  the  new  water  works.  The 
preliminary  inquiry,  therefore,  is  whether  the  complainants 
have  so  exercised  their  rights  as  to  entitle  them  to  prevent  the 
city  from  completing  the  water  works. 

In  Speidel  v.  Ilenriciy  120  U.  S.  377,  387,  the  court  said, 
speaking  through  Mr.  Justice  Gray : 

"Independently  of  any  statute  of  limitations,  courts  of 
equity  uniformly  decline  to  assist  a  person  who  has  slept  upon 
his  rights  and  shows  no  excuse  for  his  laches  in  asserting 
them.  ^  A  court  of  equity,'  said  Lord  Camden,  *  has  always 
refused  its  aid  to  stale  demands,  where  the  party  slept  upon 
his  rights,  and  acquiesced  for  a  great  length  of  time.  Noth- 
ing can  call  forth  this  court  into  activity  but  conscience,  good 
faith  and  reasonable  diligence ;  where  these  are  wanting,  the 
court  is  passive  and  does  nothing.  Laches  and  neglect  are 
always  discountenanced ;  and,  therefore,  from  the  beginning  of 
this  jurisdiction  there  was  always  a  limitation  to  suits  in  this 
court.' " 
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In  Oalliher  v.  GadweU^  145  U.  S.  368, 371,  speaking  through 
Mr.  Justice  Bi'ewer,  it  was  said : 

"  The  question  of  laches  turns  not  simply  upon  the  number 
of  years  which  have  elasped  between  the  accruing  of  her  * 
rights,  whatever  they  were,  and  her  assertion  of  them,  but 
also  upon  the  nature  and  evidence  of  those  rights,  the  changes 
in  value,  and  other  circumstances  occurring  during  the  lapse 
of  years.  The  cases  are  many  in  which  this  defence  has  been 
invoked  and  considered.  It  is  true  that  by  reason  of  their 
differences  of  fact  no  one  case  becomes  an  exact  precedent  for 
another,  yet  a  uniform  principle  pervades  them  all." 

In  Hammond  v.  Hopkins^  143  U.  S.  224,  250,  through  Mr. 
Chief  Justice  Fuller,  the  court  said : 

"  No  rule  of  law  is  better  settled  than  that  a  court  of  equity 
will  not  aid  a  party  whose  application  is  destitute  of  con- 
science, good  faith  and  reasonable  diligence,  but  will  dis- 
courage stale  demands  for  the  peace  of  society,  by  refusing  to 
interfere  where  there  have  been  gross  laches  in  prosecuting 
rights,  or  where  long  acquiescence  in  the  assertion  of  adverse 
rights  has  occurred." 

In  WiUard  v.  Woods,  164  U.  S.  502,  524,  the  court  said : 

"  But  the  recognized  doctrine  of  courts  of  equity  to  with- 
hold relief  from  those  who  have  delayed  the  assertion  of  their 
claims  for  an  unreasonable  length  of  time  may  be  applied  in 
the  discretion  of  the  court,  even  though  the  laches  are  not 
pleaded  or  the  bill  demurred  to.  Sullivan  v.  Portland  cfe 
Eennehec  Railroad,  94  U.  S.  806,  811 ;  Lansdale^,  Smith,  106 
U.  S.  391,  394;  Badger  v.  Badger,  2  Wall.  87,  95." 

In  Lane  cfe  Bodley  Co.  v.  Locke,  150  U.  S.  193,  and  Mack- 
all  V.  Caseilear,  137  U.  S.  556,  it  was  held  that  the  mere  asser- 
tion of  a  claim,  unaccompanied  with  any  act  to  give  effect  to 
the  asserted  right,  could  not  avail  to  keep  alive  a  right  which 
would  otherwise  be  precluded  because  of  laches.  Indeed,  the 
principle  by  which  a  court  of  equity  declines  to  exert  its 
powers  to  relieve  one  who  has  been  guilty  of  laches  as  ex- 
pressed in  the  foregoing  decisions  has  been  applied  by  this 
court  in  so  many  cases  besides  those  above  referred  to  as  to 
render  the  doctrine  elementary.     Whitney  v.  FoXy  166  U.  S. 
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637,  647,  648 ;  GUdersleeve  v.  New  Mexico  Mining  Co.^  161 
U.  S.  573,  582;  Alraham  v.  Ordway,  158  U:  S.  416,  423; 
Ware  v.  Galveston  City  Co.,  146  U.  S.  102,  116 ;  Foster  v. 
Mansfield^  Cold  Water  etc.  Railroad^  146  U.  S.  88,  102; 
Oalliher  v.  Cadwelly  supra^  where  the  earlier  cases  are  fully 
reviewed ;  Hoyt  v.  Latham^  143  U.  S.  553 ;  Banner  v.  MouUon, 
138  U.  S.  486,  495 ;  Richards  v.  MackaU,  124  U.  S.  183,  189. 

The  reason  upon  which  the  rule  is  based  is  not  alone  the 
lapse  of  time  during  which  thq  neglect  to  enforce  the  right 
has  existed,  but  the  changes  of  condition  which  may  have 
arisen  during  the  period  in  which  there  has  been  neglect.  In 
other  words,  where  a  court  of  equity  finds  that  the  position  of 
the  parties  has  so  changed  that  equitable  relief  cannot  be 
afforded  without  doing  injustice,  or  that  the  intervening  rights 
of  third  persons  may  be  destroyed  or  seriously  impaired,  it 
will  not  exert  its  equitable  powers  in  order  to  save  one  from 
the  consequences  of  his  own  neglect.  The  adjudicated  cases, 
as  said  in  GaUiher  v.  Cadwelly  supra^  372,  "  proceed  on  the 
assumption  that  the  party  to  whom  laches  is  imputed  has 
knowledge  of  his  rights,  and  an  ample  opportunity  to  establish 
them  in  the  proper  forum;  that  by  reason  of  his  delay  the 
adverse  party  has  good  reason  to  believe  that  the  alleged 
rights  are  worthless  or  have  been  abandoned ;  and  that,  be- 
cause of  the  change  in  condition  or  relations  during  this  period 
of  delay,  it  would  be  an  injustice  to  the  latter  to  permit  him 
now  to  assert  them."  The  requirement  of  diligence,  and  the 
loss  of  the  right  to  invoke  the  arm  of  a  court  of  equity  in  case 
of  laches,  is  particularly  applicable  where  the  subject-matter 
of  the  controversy  is  a  public  work.  In  a  case  of  this  nature, 
where  a  public  expenditure  has  been  made,  or  a  public  work 
undertaken,  and  where  one,  having  full  opportunity  to  prevent 
its  accomplishment,  has  stood  by  and  seen  the  public  work 
proceed,  a  court  of  equity  will  more  readily  consider  lachea 
The  equitable  doctrine  in  this  regard  is  somewhat  analogous 
to  the  legal  rule  which  holds  that  where  one  who  has  the 
title  in  fee  to  real  estate,  although  he  has  not  been  compen- 
sated, ^'remains  inactive  and  permits  them  (a  railway  com- 
pany) to  go  on  and  expend  large  sums  in  the  work,  he  will  be 
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estopped  from  maintaining  either  trespass  or  ejectment  for  the 
entry,  and  will  be  regarded  as  having  acquiesced  therein  and 
be  restricted  to  a  suit  for  damages."  Roberts  v.  Northern 
Pacific  Railroad^  158  U.  S.  1,  11,  and  authorities  there  cited. 
As  said  in  OaUiher  v.  CadweU^  supra^  373 :  "  But  it  is  un- 
necessary to  multiply  cases.  They  all  proceed  upon  the 
theory  that  laches  is  not,  like  limitation,  a  mere  matter  of 
time;  but  principally  a  question  of  the  inequity  of  permitting 
the  claim  to  be  enforced  —  an  inequity  founded  upon  some 
change  in  the  condition  or  relations  of  the  property  or  the 
parties." 

Do  the  facts  in  the  case  before  us  bring  it  within  the  rule 
of  laches  as  expounded  in  the  foregoing  authorities?  The 
rights  of  the  water  company,  under  its  contract,  were  created 
long  prior  to  the  year  1890.  Before  that  year  the  water  works 
plant  was  constructed,  and  from  it  the  inhabitants  of  the  city 
of  Austin  were  being  supplied  with  water.  The  violation  of 
the  contract  relied  upon  as  impairing  its  obligations  originated 
in  1890.  The  first  step  was  the  passage  of  an  ordinance  sub- 
mitting to  the  voters  of  the  city  of  Austin  the  proposition 
whether  the  bonded  debt  of  the  municipalitj'^  should  be  in- 
creased by  the  issue  of  $1,400,000  of  negotiable  bonds,  the 
proceeds  arising  from  the  sale  of  such  bonds  to  be  used  in 
erecting  the  new  water  works.  There  was  nothing  clandes- 
tine in  the  conduct  of  the  municipality,  since  its  action  was 
dependent  on  a  municipal  election.  The  holding  of  the  mu- 
nicipal election  followed,  and,  after  it  had  taken  place,  occurred 
the  passage  of  the  ordinance,  directing  the  issue  of  the  new 
bonds,  and  providing  that  they  were  to  be  secured  by  the 
water  rates  to  be  collected  from  the  new  water  works  which 
were  to  be  constructed.  From  the  time  of  the  submission  to 
the  vote,  and  of  the  ordinances  issuing  the  bonds  and  direct- 
ing the  work  to  be  done,  all  in  1890,  until  this  bill  was  filed  in 
1895,  no  legal  steps  whatever  appear  by  the  bill  to  have  been 
taken  to  prevent  the  consummation  of  the  wrong  which  the 
bill  alleges  was  necessarily  to  result  from  the  action  of  the 
municipal  authorities.  During  all  this  period  it  does  not 
appear  from  the  bill  that  the  trustee  representing  the  bond- 
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holders  was  ever  called  upon  by  them  to  take  any  steps  what- 
ever to  protect  their  interest.  It  cannot  be  said  that  the 
bondholders  were  ignorant  of  the  action  and  purposes  of  the 
city  of  Austin,  since  the  bill  avers  that,  conscious  of  the  fact 
that  their  rights  were  to  be  impaired  by  the  action  of  the  city, 
tliey  repeatedly  called  upon  the  Austin  Water,  Light  and 
Power  Company  to  take  action  on  the  subject,  but  that  that 
corporation  refused  so  to  do,  and  that  the  bondholders  con- 
tinued to  object  to  the  proposed  action  of  the  city  without 
doing  anything  whatever  to  protect  their  legal  rights.  The 
bill  alleges  the  issue  by  the  municipal  authorities  of  the  series 
of  bonds  provided  for,  since  it  says,  in  referring  to  the  tjix 
levied  upon  the  property  of  the  Austin  Water,  Light  and 
Power  Company,  that  for  the  purpose  "  of  providing  for  the 
interest  and  sinking  fund  on  the  bonds  of  the  said  city  of 
Austin,  issued  for  said  purpose,"  (that  is,  the  new  water  works,) 
"  the  said  city  of  Austin  has  levied  a  tax.  .  .  ."  The  exact 
amount  of  the  new  bonds  which  have  been  issued  is  not 
specifically  set  out  in  the  bill,  but  it  is  inferable  from  the  al- 
legations, to  which  we  have  just  referred,  that  the  whole 
series  have  been  issued  by  the  city,  since  the  bill  alleges  that 
the  taxation  has  been  levied  for  the  purpose  of  paying  the 
bonds  provided  by  the  ordinance.  Moreover,  that  either 
the  whole  or  a  large  portion  of  the  bonds  have  been  issued  is 
plainly  deducible  from  other  averments  in  the  bill.  The  or 
dinance,  which  is  an  exhibit  to  the  bill,  provides  that  to  pay 
for  the  work  proposed  the  bonds  should  be  discounted  from 
time  to  time  as  required  by  the  necessities  of  the  situation, 
that  the  proceeds  arising  from  their  sale  should  be  put  to  a 
special  fund,  and  be  warranted  against  by  the  proper  city 
officer  to  pay  for  the  work.  And  the  bill  avers  that  the  city 
at  great  expense  has  nearly  completed  a  costly  dam  across 
the  Colorado  River  as  a  part  of  the  work  provided.  The 
bill  therefore  presents  a  case  where  there  has  arisen  during 
the  existence  of  the  delay  a  material  change  in  the  situation 
of  the  parties,  and  besides  is  one  where  rights  of  third  parties 
have  intervened.  It  cannot  be  said,  under  the  case  made  by 
the  bill,  that  the  power  of  a  court  of  equity  can  be  exerted  to 
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forbid  the  finishing  of  the  water  works  structure,  which  the 
bill  alleges  has  been  largely  completed,  without  seriously  im- 
pairing the  rights  of  the  bondholders  under  the  ordinances  in 
question.  One  of  the  methods  of  payment  stipulated,  as  we 
have  seen,  for  these  bonds  was  the  revenue  to  be  derived  from 
the  new  water  works,  and  of  course  no  such  revenues  can 
ever  result  if  the  water  works  are  never  to  be  finished.  It  is 
certain,  then,  that  if  the  completion  of  the  new  water  works 
be  restrained  by  an  injunction,  that  the  interest  of  the  new 
bondholders  will  be  seriously  affected,  and  that  this  result 
will  be  brought  about  by  a  decree  of  a  court  of  equity  rendered 
in  the  enforcement  of  asserted  rights  of  complainants,  who,  if 
they  had  taken  timely  action,  could  have  adequately  protected 
themselves  from  injury  without  resulting  wrong  to  the  rights 
of  many  other  persons. 

It  being  clear  under  such  circumstances  that  the  complain- 
ants were  not  entitled  to  the  relief  which  they  sought,  it  of 
course  follows  that 

The  court  below  did  not  err  in  sustaining  ths  demurrer  and 
dismissing  the  bill  for  want  of  equity.  We  thinky  how- 
ever^  that  the  dismissal  should  have  been  without  prejudice^ 
and  the  decree  below  is  therefore  modified  in  that  partio- 
ulaVy  and  as  so  modifi>edj  it  is  affirm^. 
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DECISIONS  ANNOUNCED  WITHOUT  OPINIONS 
DURING  THE  TIME  COVERED  BY  THIS  VOI^ 
UME. 


No.  13.  Valk  V,  United  Statbs.  Appeal  from  the  Court 
of  Claims.  Submitted  October  12,  1897.  Decided  October 
18, 1897.  Per  Curiam.  Judgment  affirmed  on  the  authority 
of  Marks  v.  United  States^  161  U.  S.  297,  and  Leighton  v. 
United  States,  161  U.  S.  291.  Mr.  John  C.  Chaney  for  ap- 
pellant. Mr.  Attorney  General  and  Mr.  Assistant  Attorney 
Oeneral  Thompson  for  appellee. 


No.  270.  Thorp  v.  Bonnifield.  Certificate  from  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 
Submitted  May  24,  1897.  Decided  October  18,  1897.  Per 
Curiam.  The  question  whether  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  has  jurisdiction  of  this 
case  answered  in  the  negative  on  the  authority  of  Aztec  Min- 
ing Company  v.  Ripley,  151  U.  S.  79,  and  Steamer  CoquMam 
V.  United  States,  163  U.  S.  346.  Mr.  John  M.  Thurston  for 
plaintiff  in  error.    Mr.  E.  S.  PiUslury  for  defendants  in  error. 


No.  58.  Kettenring  v.  United  States.  Error  to  the  Cir- 
cuit Court  of  the  United  States  for  the  Western  District  of 
Arkansas.  Submitted  October  20,  1897.  Decided  October 
25,  1897.  Judgment  reversed  upon  confession  of  error  by 
counsel  for  the  defendant  in  error  and  cause  remanded  for 
further  proceedings  in  conformity  to  law.  Mr.  William  M. 
Cravens  for  plaintiffs  in  error.  Mr.  Attorney  General  and 
Mr.  Assistant  Attorney  General  Boyd  for  defendant  in  error. 


No.  52.    Defer  v.  De  May.    Error  to  the  Supreme  Court 
of  the  State  of  Michigan.    Argued  and  submitted  October 
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20,  1897.  Decided  October  25,  1897.  Per  Curiam.  Dis- 
missed for  the  want  of  jurisdiction  on  the  authority  of  Bur- 
lingtonj  Cedar  Rapids  dkc.  Railway  v.  Simmons^  123  U.  S.  52; 
McOourJcey  v.  Toledo  ds  Ohio  Central  Railway,  146  U.  S.  536, 
and  cases  cited.  Mr.  George  William  Moore  for  plaintiff  in 
error.    Mr.  Oeorge  Gartner  for  defendants  in  error. 


Ko.  148.  Gbafton,  Exbcuteix,  v.  Painb.  Appeal  from 
the  Court  of  Appeals  of  the  District  of  Columbia.  Submitted 
October  25, 1897.  Decided  November  1, 1897.  Per  Curiam. 
Dismissed  for  the  want  of  jurisdiction  on  the  authority  of 
Davis  V.  Crouch,  94  U.  S.  514 ;  Lodge  v.  Twell,  135  U.  S.  232; 
and  McGourkey  v.  Toledo  and  Ohio  Central  Railway,  146 
U.  S.  536.  Mr.  Walter  D.  Davidge  and  Mr.  C.  A.  Brandm- 
hurg  for  motion  to  dismiss.  Mr.  J.  M.  Wilson  and  Mr.  L.  E. 
Payson  opposing.  

No.  253.  Chableston  &  South  Side  Brxdoe  Cobcpant  «. 
State  of  West  Virginia.  Error  to  the  Supreme  Court  of 
Appeals  of  the  State  of  West  Virginia.  Submitted  October 
25,  1897.  Decided  November  1,  1897.  Per  Curiam.  Dis- 
missed for  the  want  of  jurisdiction  on  the  authority  of  Morri- 
son V.  Watson,  154  U.  S.  Ill ;  Miller  v.  Cornwall  Railroad 
Company,  168  U.  S.  131,  and  cases  cited.  Mr.  W.  S.  Laidley 
for  motion  to  dismiss.    Mr.  Malcolm  Jackson  opposing. 


No.  60.  Keayes  v.  Oliybb.  Error  to  and  appeal  from  the 
Supreme  Court  of  the  Territory  of  Oklahoma.  Submitted 
October  27,  1897.  Decided  November  1, 1897.  Per  Curiam. 
The  order  or  decree  sought  to  be  reviewed  was  not  final  but 
interlocutory,  and  the  writ  of  error  and  the  appeal  must  be 
dismissed.  Acts  September  24, 1789,  c.  20,  §§  13, 22, 1  Stat.  81, 
84;  March  3, 1803,  c.  40,  2  Stat.  244;  Rev.  Stat.  §§  691,  692; 
Act  March  3, 1891,  c.  517,  26  Stat.  826 ;  Forgay  v.  Conrad, 
6  How.  201,  205 ;  McLish  v.  Roff,  141  U.  S.  661 ;  Am^erican 
Construction  Co.  v.  Jacksonville,  Tampa  dkc.  Railway^  148 
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U.  S.  372,  378 ;  Smith  v.  Vulcan  Iron  Works,  165  U.  S.  518, 
524.  Mr.  Frank  B.  Crosthwaite  for  plaintiflf  in  error  and  ap- 
pellant.   

No.    61.      SOUTHEBN  EXPBESS   CoMPANT  V.   YlBGINIA  BX  BBIm 

Bufobd;  No.  62.  Southbbn  Expbbss  Company  v.  Vieginia 
EX  BEL.  Pendleton;  No.  63.  Southebn  Expbbss  Company 

V.  ViBGINIA  EX  BEL.    MoCoLGAN ;   No.     64.      SoUTHEBN  ExPBESS 

Company  v.  Vieginia  ex  bel.  MoGavook;  and  No.  65. 
Southebn  Expbbss  Company  v.  Vibginia  ex  bel.  Walkeb. 
Error  to  the  Supreme  Court  of  Appeals  of  the  State  of  Vir- 
ginia. Argued  October  27, 1897.  Decided  November  1, 1897. 
^J^er  Cv/riam.  Judgments  affirmed  with  costs  and  interest  on 
thS  "atrtboogty  of  Chicago  and  Grand  Trunk  Haihoay  Com- 
pany  v.  WeOmam,,  143  U.  S.  339.  Mr.  F.  S.  Blair  for  plain- 
tiffs in  error.  Mr.  James  A.  Walker  for  defendants  in  error 
and  Mr.  J.  J.  A.  Powell  for  defendants  in  error  in  Nos.  63 
and  64.  

No.  370.  Baldwin,  Guabdian,  v.  County  Commissionebs 
OF  Washington  County.  Error  to  the  Court  of  Appeals  of 
the  State  of  Maryland.  Submitted  November  1,  1897.  De- 
cided November  8,  1897.  Per  Cw^am.  Dismissed  for  the 
want  of  jurisdiction  on  the  authority  of  Oxley  Stave  Comr- 
pany  v.  BuUer  Cowixty,  166  U.  S.  648 ;  Eustis  v.  Bolles,  150 
U.  S.  361,  and  cases  cited.  Mr.  Henry  Kyd  Douglas  for  mo- 
tion to  dismiss.    Mr.  Charles  A.  Boston  opposing. 


No.  429.  DuBBANT  V.  Hale,  Wabden.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Northern  District 
of  California.  Submitted  November  1,  1897.  Decided  No- 
vember 8,  1897.  Per  Curiam.  Final  order  affirmed,  with 
costs,  on  the  authority  of  Hurtado  v.  California,  110  U.  S. 
516 ;  Nordstrom  v.  Washington,  164  U.  S.  705 ;  Craemer  v. 
Washington,  168  U.  S.  124.  Mr.  William  F.  Fitzgerald  and 
Mr.  T.  C.  Catchmgs  for  motions  to  dismiss  or  affirm.  Mr. 
A.  L.  Hart  and  Mr.  F.  P.  Dewees  opposing. 
VOL.  CLXvm — 46 
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No.  92.  Houston  and  Texas  Central  Railroad  Compant 
V.  Bowles,  and  No.  284.  Houston  and  Texas  Central  Rail- 
road Company  v.  Stryoharski.  Error  to  the  Supreme  Coort 
of  the  State  of  Texas.  Argued  and  submitted  November  4, 
1897.  Decided  November  8,  1897.  Per  Curiam.  Judg- 
ments affirmed  with  costs  and  interest  on  the  authority  of 
Pennsylvania  Railroad  v.  Jones^  155  U.  S.  333,  350 ;  Railroad 
Company  v.  Brown^  17  Wall.  445, 450 ;  Texas  &  Pacific  Rail- 
way V.  Johnson^  151  U.  S.  81 ;  Texas  dh  Pacific  Railway  v. 
BloovnUs  Administrator^  164  U.  S.  636.  Mr.  R.  S.  LoveU  and 
Mr.  Maxwell  Evarts  for  plaintiflfs  in  error.  Mr.  H.  M.  Gar- 
wood for  defendants  in  error  in  No.  92.  M7\  Presley  K.  Ewing 
and  Mr.  H.  F.  Ring  tor  defendants  in  error  in  No.  284. 


No.  111.  SoHOFiBLD,  Receiver,  v.  Folsom.  Error  to  tiie 
Supreme  Court  of  the  Territory  of  New  Mexico.  Argued 
November  9, 1897.  Decided  November  15,  1897.  Dismissed 
for  the  want  of  jurisdiction  on  the  authority  of  Gregory  Con- 
solidated Mining  Company  v.  Starr,  141  U.  S.  222.  Mr, 
W.  B.  Childers  for  plaintiff  in  error.  Mr.  JVeUl  B.  Field  and 
Mr.  Frank  W.  Clancy  for  defendant  in  error. 


No.  96.  Beardsley  v.  Broom,  Administratrix.  Appeal 
from  the  Supreme  Court  of  the  Territory  of  Utah.  Argued 
November  8,  1897.  Decided  November  29,  1897.  Decree 
affirmed  with  costs  by  a  divided  court  and  cause  remanded 
to  the  Supreme  Court  of  the  State  of  Utah.  Mr.  Charles  C. 
Dey  and  Mr.  Ogden  Biles  for  the  appellant.  Mr.  E.  M. 
Allison  J  Jr.y  and  Mr.  James  N.  KimhaU  for  the  appellee. 


No.  467.  Union  Street  Railway  Company  of  Saginaw, 
Michigan,  v.  Snow.  Error  to  the  Supreme  Court  of  the  State 
of  Michigan.  Motions  to  dismiss  or  affirm  submitted  Novem- 
ber 15,  1897.  Decided  December  6,  1897.  Per  Curiam. 
Dismissed  for  want  of  jurisdiction  on  the  authority  of  ffen- 
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deraon  Bridge  Company  v.  Henderson  Ciiy^  141  U.  S.  679 ; 
Lehigh  Water  Company  v.  Eaeton^  121  U.  S.  388 ;  Sioxm  City 
Street  Railway  Company  v.  Sioux  City^  138  U.  S.  98  ;  New 
Orleans  City  and  Lake  Railroad  Compam,y  v.  Louisiana^  157 
D.  S.  219.    Mr.  Oeorge  W.  Weadoch  in  support  of  motions. 


No.  128.  Notes  v.  Silver  Queen  Mining  Company.  Cer- 
tificate from  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit.  Submitted  December  1,  1897.  Decided 
December  6,  1897.  Question  answered  in  the  negative  on  the 
authority  of  Thorp  v.  Bonnifield^  168  IT.  S.  703,  and  cases  cited. 
Mr.  W.  H.  Doolittle  for  Noyes.  Mr.  John  H.  Mille?*  for  the 
Mining  Company. 

No.  95.  Baoon  v.  Steamer  Pooonoket.  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Third  Circuit. 
Argued  November  3  and  4,  1897.  Decided  December  13, 
1897.  Decree  affirmed  with  costs  by  a  divided  court  and 
cause  remanded  to  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Pennsylvania.  Mr.  Theodore  Bacon 
for  the  appellant.  Mr.  Henry  Flanders  and  Mr.  E.  F.  Pugh 
for  the  appellees.  

No.  501.  Ebanks  v.  Hale,  Warden.  Appeal  from  the 
District  Court  of  the  United  States  for  the  Northern  District 
of  California.  Motions  to  dismiss  or  affirm  submitted  Decem- 
ber 13,  1897.  Decided  December  20,  1897.  Per  Curiam. 
Order  affirmed  with  costs  on  the  authority  of  Durrant  v. 
Hale,  c&c,  Warden,  168  U.  S.  705.  Mr.  T  C.  Catchings,  Mr.  W. 
F.  Fitzgerald  and  Mr.  W.  H.  Anderson  in  support  of  motions. 


No.  146.  Missouri,  Kansas  and  Texas  Railway  Company 
V.  Fuller,  Assignee.  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit.  Argued  December 
8,  1897.    Decided  January  3, 1898.    Judgment  affirmed  with 
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costs  by  a  divided  court  and  cause  remanded  to  the  United 
States  Court  in  the  Indian  Territory.  Mr,  Oeorge  P,  B.  Jackson 
and  Mr.  James  Hagerman  for  the  plaintiff  in  error.  Mr.  Har- 
rison 0.  Shepard  for  the  defendant  in  error. 


Decisions  on  Petitions  for  Writs  of  Certiorari. 

No.  371.  PiCKHAM  V.  Whebleb-Buss  Manufactubing  Com- 
pany. Seventh  Circuit.  Denied  October  18, 1897.  Mr.  Allan 
C.  Story  for  petitioner.  Mr.  James  M.  Flower^  Mr.  Frank  J. 
Smith  and  Mr.  Harrison  Musgrave  opposing. 


No.  374.    Emo  v.  Williamson.     Fourth  Circuit.     Oranted 
October  18,  1897.    Mr.  Maynard  F.  Stiles  for  petitioner. 


No.  380.  American  Geooery  Company  v.  Godillot.  Third 
Circuit.  Denied  October  18, 1897.  Mr.  W.  H.  Van  Steenbergh 
for  petitioner.    Mr.  H.  Aplington  opposing. 


No.  382.  National  Accident  Society  v.  Spiro.  Sixth  Cir- 
cuit. Denied  October  18,  1897.  Mr.  H.  D.  McBv/mey  for 
petitioner.    Mr.  Henry  H.  IngersoU  opposing. 


No.  408.  Continental  Trust  Company  of  New  York, 
Trustee,  v.  American  Surety  Company.  Seventh  Circuit 
Denied  October  18, 1897.  Mr.  Willard  Parker  Butler  and  Mr. 
A.  H.  Snow  for  petitioner.     Mr.  Bluford  Wilson  opposing. 


No.  468.  Neely  v.  Newman.  Fifth  Circuit.  Denied  Oc- 
tober 18,  1897.  Mr.  W.  A.  Ounter  and  Mr.  Thomas  H. 
Clark  for  petitioner.  Mr.  J.  D.  Rouse  and  Mr.  WilUcMn 
Grant  opposing. 
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No.  469.  PiEROB  V.  Tbnnessbb  Coal,  Ibon  and  Railroad 
Company.  Fifth  Circuit.  Granted  October  18,  1897.  Mr. 
W,  A.  Gunter  and  Mi\  Thomas  H.  Clark  for  petitioner.  Mr, 
William  I.  Grvilb  opposing. 


No.  473.  AuLTMAN  AND  Taylob  Company  v.  Symb.  Second 
Circuit.  Denied  October  18,  1897.  Mr,  William  H.  Bly- 
myer  for  petitioner.    Mr,  Edward  F.  Brovm  opposing. 


No.  474.  Board  of  County  Commissioners  op  thb  County 
OF  Lakb,  Colorado,  v.  Dudley,  and 

No.  475.  Board  of  County  Commissioners  op  the  County 
of  Gunnison,  Colorado,  v.  Rollins  &  Sons.  Eighth  Circuit. 
Granted  October  18,  1897.  Mr.  C.  S.  Thorns  and  Mr.  W.  H. 
jBrya/nt  for  petitioners.    Mr.  Edmund  F.  Richardson  opposing. 


No.  381.  Adams  et  al..  Administrators,  v.  Cowen  et  al.. 
Trustees.  Sixth  Circuit.  Granted  October  25,  1897.  Mr. 
Laiorence  Maxwell^  Jr.^  for  petitioner.  Mr.  Jvdson  Harmon^ 
Mr.  John  Little  and  Mr.  J.  J.  Glidden  opposing. 


No.  460.  RoNDOT  V.  Township  op  Rogers.  Sixth  Circuit. 
Denied  October  25,  1897.  Mr.  James  T.  Keena  for  peti- 
tioner.   Mr.  Henry  M.  Duffidd  opposing. 


No.  451.  Lackawanna  Iron  and  Coal  Company  v.  Farmers' 
Loan  and  Trust  Company.  Fifth  Circuit.  Granted  October 
25,  1897.  Mr.  J.  Hubley  Ashton,  Mr.  E.  B.  Kruttschnitt, 
Mr.  E.  II.  Farrar  and  Mr.  B.  F.  Jonas  for  petitioner.  Mr. 
L.  W.  Campbell  and  Mr.  H.  B.  Turner  opposing. 


No.  477.  Rocker  Spring  Company  v.  Thomas.  Sixth  Cir- 
cuit. Denied  October  25,  1897.  Mr.  Ejphraim  Banning  and 
Mr.  Thomas  A.  Banning  for  petitioner.  • 
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No.  481.  J.  J.  Wabebn  Company  v.  Rosenblatt.  Seventh 
Circuit.  Denied  October  25,  1897.  Mr.  Samuel  T.  Wisher 
for  petitioner.  

No.  482.  Whitman  v.  National  Bank  of  Oxford.  Second 
Circuit.  Granted  October  25,  1897.  Mr.  William  Q.  Wilson 
and  Mr.  Joseph  H.  Choate  for  petitioner.  Mr.  William  B. 
Hornhlower  and  Mr.  Howard  A.  Taylor  opposing. 


No.  485.    RoBMBB  V.  Pbddib  &  Company.    Third  CircaiL 
Denied  October  25, 1897.    Mr.  William  JRoemerpro  se. 


No.  483.  Cbosslby,  Master  &o.,  v.  Taylor,  Master  &o. 
Fourth  Circuit.  Denied  November  1,  1897.  Mr.  Floyd 
Hughes  for  petitioner.    Mr.  Rohert  M.  Hughes  opposing. 


No.  492.  Hall,  Owner  <&o.,  v.  Steamship  Alenb  &o. 
Second  Circuit.  Denied  November  1,  1897.  Mr.  Oeorge 
Bethune  Adams  for  petitioner.  Mr.  Everett  P.  Wheeler  op- 
posing.   

No.  489.  RrroHiE  v.  MoMullen.  Sixth  Circuit.  Denied 
November  4, 1897.  Mr.  Benjamin  BuUerworth  and  Mr.  J.  M. 
Wilson  for  petitioner. 

No.  493.  Mercantile  Trust  Company  v.  Farmers'  Loan 
AND  Trust  Company,  Trustee.  Eighth  Circuit.  Denied 
November  8,  1897.  Mr.  L.  F.  Parker^  Mr.  A.  T.  Britton 
and  Mr.  A.  B.  Browne  for  petitioner.  Mr.  John  W.  NobUj 
Mr.  Oeorge  H.  Shields  and  Mr.  Oeorge  Zahriskie  opposing. 


No.  494.    Western  Assurance  Company  of  Toronto  v. 
J.  H.  MoHLBCAN  Company.    Second  Circuit.    Denied  Novem- 
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ber  8, 1897.     Mr.  Michad  H.  Cardozo  for  petitioner.     Mr. 
TreadweU  Clevdand  opposing. 


No.  496.  Pullman's  Palaob  Cab  Company  v.  Cbntbal 
Tbansportation  Company.  Tbii^  Circuit.  Granted  Novem- 
ber 8,  1897.  Mr.  A.  H.  Winter ateeuy  Mr.  Edward  S.  laham 
and  Mr.  Joseph  H.  Choate  for  petitioner.  Mr.  John  G.  John- 
eon  and  Mr.  Frank  P.  Prichard  opposing. 


No.  486.  Stbwabt  v.  Coffin.  First  Circuit.  Denied 
November  29,  1897.  Mr.  Eugene  P.  Carver  and  Mr.  E.  E. 
Bhdgett  for  petitioner.    Mr.  Edward  S.  Dodge  opposing. 


No.  504.  Sioux  Crrv  Terminal  Railboad  and  Wabbhousb 
Company  v.  Tbust  Company  of  Nobth  Amebioa.  Eighth 
Circuit.  Granted  December  6,  1897.  Mr.  John  C.  Coombs 
and  Mr.  Henry  J.  Taylor  for  petitioner.  Mr.  Joseph  H.  CaJl 
opposing.  

No.  507.  BInott  v.  Botany  Wobsted  Mills.  Second  Cir- 
cuit. Granted  December  6,  1897.  Mr.  J.  Parker  Kirlin  for 
petitioner.    Mr.  WUIidmus  Mynderse  opposing. 


No.  518.  BuBKB  V.  PiEBOE.  Third  Circuit.  Denied  De- 
cember 6, 1897.  Mr.  Samicel  S.  Mehard  for  petitioner.  Mr. 
A.  M.  Imhrie  and  Mr.  Q.  A.  Cordon  opposing. 


No.  511.  DiOKBBMAN,  TbUSTEB,  V.  NoBTHBBN  TbUST  COM- 
PANY. Seventh  Circuit.  Granted  December  13,  1897.  Mr. 
OUo  Greshom,  for  petitioner.  Mr.  Monroe  L.  WUlard  oppos- 
ing.   

No.  524.    Chbw  Hino  Luno  &  Company  v.  Wise,  Collbotob. 
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Ninth  Circuit.  Granted  December  20,  1897.  Mr.  Charles 
Page^  Mr.  A.  T.  Britten  and  Mr.  A.  B.  Browns  for  peti- 
tioners.   

No.  634.  Bakbb  v.  Bakbb  &  Co.  (LnnTBD).  Fourth  Cir- 
cuit. Denied  January  3, 1898.  Mr.  Holmes  Conrad  and  Mr. 
JR.  T.  Barton  for  petitioner.    Mr.  George  Putnam  opposing. 
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APPENDIX. 


CORKESPONDENCE  BETWEEN  MR.  JUSTICE  FIELD 
AND  THE  OTHER  MEMBERS  OF  THE  COURT 
WITH  REGARD  TO  HIS  RETIRING  FROM  THE 
BENCH. 


1.  Mr.  JiLstice  Field  to  the  Chief  Justice  and  the  Asso- 
ciate Justices.  

SuPBEME  Court  op  the  United  States, 
Washington,  October  12, 1897. 
Deab  Mb.  Chief  Justice  and  Brethben:  Near  the  close  of 
last  term,  feeling  that  the  duties  of  my  office  had  become  too  arduous 
for  my  strength,  I  transmitted  my  resignation  to  the  President,  to 
take  effect  on  the  first  day  of  December  next,  and  this  he  has 
accepted,  with  kindly  expressions  of  regard,  as  will  be  seen  from 
a  copy  of  his  letter,  which  is  as  follows : 

"Executive  Mansion,  Washington, 
October  9th,  1897. 
"  Hon.  Stephen  J.  Field,  Associate  Justice  of  the  Supreme  Court 
of  the  United  States,  Washington^  D.  C, 

"  My  deab  Sib  :  In  April  last  Chief  Justice  Fuller,  accompanied 
by  Mr.  Justice  Brewer,  handed  me  your  resignation  as  Associate 
Justice  of  the  Supreme  Court  of  the  United  States,  to  take  effect 
December  1st,  1897. 

"In  hereby  accepting  your  resignation,  I  wish  to  express  my 
deep  regret  that  you  feel  compelled  by  advancing  years  to  sever 
youp  active  connection  with  the  court  of  which  you  have  so  long 
been  a  distinguished  member. 
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"Entering  upon  your  great  office  in  May,  1863,  you  will,  on  the 
first  of  next  December,  have  served  upon  this  bench  for  a  period 
of  thirty-four  years  and  seven  months  —  a  term  longer  than  tiiat  of 
any  member  of  the  court  since  its  creation  and  throughout  a  period 
of  special  importance  in  the  history  of  the  country,  occupied  with 
as  grave  public  questions  as  have  ever  confronted  that  tribunal  for 
decision. 

"I  congratulate  you  therefore  most  heartily  upon  a  service  of 
such  exceptional  duration,  fidelity  and  distinction.  Nor  can  I 
overlook  the  fact  that  you  received  your  commission  from  Abraham 
Lincoln,  and,  graciously  spared  by  a  kind  Providence,  have  survived 
all  the  members  of  the  court  of  his  appointment 

"Upon  your  retirement  both  the  bench  and  the  country  will  sus- 
tain a  great  loss,  but  the  high  character  and  great  ability  of  your 
work  will  live  and  long  be  remembered,  not  only  by  your  col- 
leagues, but  by  your  grateful  fellow  countrymen. 

"  With  personal  esteem  and  sincere  best  wishes  for  your  content- 
ment and  happiness  during  the  period  of  rest  which  you  have  so 
well  earned,  I  am,  dear  sir, 

"  Very  truly  yours, 

"William  McEIinley." 

My  judicial  career  covers  many  years  of  service. 

Having  been  elected  a  member  of  the  Supreme  Court  of  Califor- 
nia, I  assumed  that  office,  October  13,  1857,  holding  it  for  five 
years,  seven  months  and  five  days,  the  latter  part  of  the  time  being 
Chief  Justice. 

On  the  tenth  of  March,  1863, 1  was  commissioned  by  President 
Lincoln  a  Justice  of  the  Supreme  Court  of  the  United  States,  tak- 
ing the  oath  of  office  on  the  twentieth  day  of  the  following  May. 

When  my  resignation  takes  effect  my  period  of  service  on  this 
bench  will  have  exceeded  that  of  any  of  my  predecessors,  while 
my  entire  judicial  life  will  have  embraced  more  than  forty  years. 

I  may  be  pardoned  for  saying  that  during  all  this  period,  long 
in  comparison  with  the  brevity  of  human  life,  though  in  the  retro- 
spect it  has  gone  with  the  swiftness  of  a  tale  that  is  told,  I  have 
not  shunned  to  declare  in  every  case  coming  before  me  for  decision 
the  conclusions,  which  my  deliberate  convictions  compelled  me  to 
arrive  at,  by  the  conscientious  exercise  of  such  abilities  and  acquire- 
ments as  I  possessed. 

It  is  a  pleasant  thing  in  my  memory  that  my  appointment  came 
from  President  Lincoln,  of  whose  appointees  I  am  the  last  survivor. 
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Up  to  that  time  there  had  been  no  representative  here  of  the  Pacii&o 
coast.  A  new  empire  had  risen  in  the  West,  whose  laws  were  those 
of  another  country.  The  land  titles  were  from  Spanish  and  Mexi- 
can grants,  both  of  which  were  often  overlaid  by  the  claims  of  the 
first  settlers.  To  bring  order  out  of  this  confusion,  Congress  passed 
an  act  providing  for  another  seat  on  this  bench,  with  the  intention 
that  it  should  be  filled  by  some  one  familiar  with  these  conflicting 
titles  and  with  the  mining  laws  of  the  coast,  and  as  it  so  happened 
that  I  had  framed  the  principal  of  these  laws,  and  was,  moreover, 
Chief  Justice  of  California,  it  was  the  wish  of  the  Senators  and 
Representatives  of  that  State,  as  well  as  those  from  Oregon,  that  I 
should  succeed  to  the  new  position.  At  their  request  Mr.  Lincoln 
sent  my  name  to  the  Senate,  and  the  nomination  was  unanimously 
confirmed.  This  kindly  welcome  was  extended  in  March,  but  I 
did  not  at  once  enter  on  the  discharge  of  the  duties  of  the  office 
for  the  reason  that  as  Chief  Justice  of  California  I  had  heard 
arguments  in  many  cases,  in  the  disposition  of  which  and  especially 
in  the  preparation  of  opinions,  it  was  fitting  that  I  should  partici- 
pate before  leaving  that  bench ;  and  I  fixed  the  twentieth  of  May 
as  the  day  on  which  to  take,  as  I  did,  the  oath,  because  it  was  the 
eighty-second  birthday  of  my  father,  who  indulged  a  just  pride  at 
my  accession  to  this  exalted  position. 

At  the  head  of  the  court,  when  I  became  one  of  its  members, 
was  the  venerable  Chief  Justice  Taney,  and  among  the  Associate 
Justices  was  Mr.  Justice  Wayne,  who  had  sat  with  Chief  Justice 
Marshall,  thus  constituting  a  link  between  the  past  and  the  future, 
and,  as  it  were,  binding  into  unity  nearly  an  entire  century  of  the 
life  of  this  court. 

During  my  incumbency  three  Chief  Justices  and  sixteen  Asso- 
ciate Justices  have  passed  away,  leaving  me  precious  remembrances 
of  common  labors  and  intimate  and  agreeable  companionship. 

When  I  came  here  the  country  was  in  the  midst  of  war.  Wash- 
ington was  one  great  camp,  and  now  and  then  the  boom  of  cannon 
could  be  heard  from  the  other  side  of  the  Potomac.  But  we  could 
not  say  inter  arma  silent  leges.  This  court  met  in  regular  session, 
never  once  failing  in  time  or  place,  and  its  work  went  on  as  though 
there  were  no  sound  of  battle.  Indeed,  the  war  itself  simply  added 
to  the  amount  of  litigation  here  as  elsewhere.  But  the  war  ended 
in  a  couple  of  years,  and  then  came  the  great  period  of  reconstruc- 
tion and  the  last  amendments  to  the  Federal  Constitution.  In  the 
effort  to  reestablish  the  nation,  to  adjust  all  things  to  the  changed 
political,  social  and  economic  conditions,  questions  of  far-reaching 
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import  were  developed^  —  questions  of  personal  liberty,  of  consti- 
tutional right,  which,  after  of ttimes  heated  discussions  before  the 
people  and  in  the  halls  of  Congress,  came  to  us  for  decision.  I  do 
not  exaggerate  when  I  say  that  no  more  difficult  and  momentous 
questions  were  ever  presented  to  this  or  any  other  court.  I  look 
back  with  pride  and  joy  to  the  fact  that  I  was  permitted  to  take 
part  in  the  consideration  of  all  those  important  questions,  and  that 
not  infrequently  I  was  called  upon  to  express  the  judgment  of 
this  court  thereon.  And  now  that  those  times  of  angry  debate, 
deep  feeling  and  judicial  decision  have  passed,  it  is  pleasant  to 
realize  that  the  conclusions  announced  by  this  court  have  been 
accepted,  not  simply  of  necessity  as  so  prescribed  by  the  funda- 
mental law,  but,  in  the  main,  as  in  themselves  both  correct  and 
wise. 

As  we  all  know,  the  period  of  the  war  was  followed  by  one,  con- 
tinuing even  to  the  present  time,  of  marvellous  material  develop- 
ment. Wealth  accumulated  such  as  never  before  was  dreamed 
of  in  this  country.  Gigantic  enterprises  were  undertaken  and 
carried  through.  Inventions  have  multiplied  the  conveniences 
of  life,  as  well  as  the  possibilities  of  achievement  Indeed,  the 
conditions  of  life  have  essentially  changed  from  those  that  pre- 
vailed prior  to  the  war.  Out  of  this  changed  social  and  economic 
condition  have  sprung  not  merely  an  immense  multitude  of  cases, 
but  litigation  of  a  character  vitally  affecting  the  future  prosperity 
and  safety  of  this  country.  To  this  court  have  come  for  final 
solution  and  decision  many  of  these  questions  and  cases.  By  the 
blessing  of  Almighty  God,  my  health  and  life  have  been  preserved, 
and  I  have  been  enabled  to  take  part  in  the  consideration  of  all 
these  cases.  Few  appreciate  the  magnitude  of  our  labors.  The 
burden  resting  upon  us  for  the  last  fifteen  or  twenty  years  has 
been  enormous.  The  volumes  of  our  reports  show  that  I  alone 
have  written  620  opinions.  If  to  these  were  added  57  opinions  in 
the  Circuit  Court  and  365  prepared  while  I  was  on  the  Supreme 
Court  of  California,  it  will  be  seen  that  I  have  voiced  the  decision 
in  1042  cases. 

If  it  may  be  said  that  all  of  our  decisions  have  not  met  with  the 
universal  approval  of  the  American  people,  yet  it  is  to  the  great 
glory  of  that  people  that  always  and  everywhere  has  been  yielded 
a  willing  obedience  to  them.  That  fact  is  eloquent  of  the  stability 
of  popular  institutions,  and  demonstrates  that  the  people  of  these 
United  States  are  capable  of  self  government. 

As  I  look  back  over  the  more  than  a  third  of  a  century  that  I 


Digitized  by 


Google 


APPENDIX.  717 

have  sat  on  this  bencli^  I  am  more  and  more  impressed  with  the 
immeasurable  importance  of  this  court.  Now  and  then  we  hear  it 
spoken  of  as  an  aristocratic  feature  of  a  Republican  government. 
But  it  is  the  most  Democratic  of  all.  Senators  represent  their 
States,  and  Representatives  their  constituents,  but  this  court  stands 
for  the  whole  country,  and  as  such  it  is  truly  "  of  the  people,  by 
the  people,  and  for  the  people."  It  has  indeed  no  power  to  legis- 
late. It  cannot  appropriate  a  dollar  of  money.  It  carries  neither 
the  purse  nor  the  sword.  But  it  possesses  the  power  of  declaring 
the  law,  and  in  that  is  found  the  safeguard  which. keeps  the  whole 
mighty  fabric  of  government  from  rushing  to  destruction.  This 
negative  power,  the  power  of  resistance,  is  the  only  safety  of  a 
popular  government,  and  it  is  an  additional  assurance  when  the 
power  is  in  such  hands  as  yours. 

With  this  I  give  place  to  my  successor.  But  I  can  never  cease 
to  linger  on  the  memories  of  the  past.  Among  the  compensations 
for  all  the  hard  work  that  a  seat  on  this  bench  imposes,  have  been 
the  intimacies  and  friendships  that  have  been  formed  between  its 
members.  Though  we  have  often  differed  in  our  opinions,  it  has 
always  been  an  honest  difference,  which  did  not  affect  our  mutual 
regard  and  respect.  These  many  years  have  indeed  been  years  of 
labor  and  of  toil,  but  they  have  brought  their  own  reward ;  and  we 
can  all  join  in  thanksgiving  to  the  Author  of  our  being  that  we 
have  been  permitted  to  spend  so  much  of  our  lives  in  the  service 
of  our  country. 

With  profound  respect  and  regard,  I  am,  my  dear  brethren. 
Very  sincerely  and  always  yours, 

Stephen  J.  Field. 


2.  The  Chief  Justice  and  the  Associate  Justices  to  Mr. 
Justice  Field.  

Supreme  Court  op  the  United  States, 
Washington,  October  13, 1897. 
Dear  Brother  Field  :  We  are  prof oimdly  moved  by  the  letter 
in  which  you  announce  to  us  your  retirement  from  the  bench. 

The  termination  of  a  judicial  career  of  such  length  and  distinc- 
tion cannot  fail  to  inspire  among  all  your  countrymen,  and,  indeed, 
wherever  the  realm  of  jurisprudence  extends,  a  keen  sense  of  loss, 
which  to  your  colleagues  assumes  the  aspect  of  a  personal  bereave- 
meut.    For  the  intimacy  necessarily  incident  to  the  conduct  of 
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work  so  constant,  so  exacting  and  of  such  vital  importance  as  ours, 
inevitably  draws  us  together  by  ties  of  the  closest  character  which 
cannot  be  dissolved  without  emotions  of  deep  sadness  and  regret 
We  feel  that  our  parting  involves  not  simply  the  deprivation  of  the 
assistance  afforded  by  your  learning,  your  vast  experience  and  your 
earnestness  in  advocacy  of  your  convictions,  but  the  severance  of 
those  relations  which  have  contributed  so  much  to  lighten  the 
hardest  labors  of  the  road. 

This  is  not  the  time  or  place  to  dwell  on  the  reputation  you  have 
achieved  as  a  jurist.  The  record  is  made  up,  and  may  safely  be 
committed  to  the  judgment  of  posterity. 

But  we  cannot  part  with  you  as  an  active  member  of  the  court 
without  the  fervent  expression  of  the  hope  that  you  may  be  spared 
for  many  years  to  enjoy  the  repose  you  have  so  thoroughly  earned, 
and  the  commendation  bestowed  on  good  and  faithful  service. 
We  are,  dear  brother  Field, 

Your  affectionate  brethren, 

Melville  W.  Fuller, 
John  M.  Hablan, 
Horace  Gray, 
David  J.  Brewer, 
Henry  B.  Brown, 
George  Shiras,  Jr., 
E.  D.  White, 
R.  W.  Peckham. 
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n. 

ASSIGNMENTS  TO  OIRCDITS. 


SUPREME  COURT  OF  THE  UNITED  STATES. 
October  Tebm,  1897. 


ORDER. 


It  is  ordered  that  tlie  following  allotment  be  made  of  the  Chief 
Justice  and  Associate  Justices  of  this  Court  among  the  Circuits, 
agreeably  to  the  act  of  Congress  in  such  case  made  and  provided, 
and  that  such  allotment  be  entered  of  record,  viz. : 

For  the  First  Circuit,  Horacb  Gray,  Associate  Justice. 
For  the  Second  Circuit,  Rupus  W.  Pbckham,  Associate  Justice. 
For  the  Third  Circuit,  Gborgb  Shiras,  Jr.,  Associate  Justice. 
For  the  Fourth  Circuit,  Mblvillb  W.  Fuller,  Chief  Justice. 
For  the  Fifth  Circuit,  Edward  D.  White,  Associate  Justice. 
For  the  Sixth  Circuit,  John  M.  Harlan,  Associate  Justice. 
For  the  Seventh  Circuit,  Henry  B.  Brown,  Associate  Justice. 
For  the  Eighth  Circuit,  David  J.  Brewer,  Associate  Justice. 
For  the  Ninth  Circuit,  David  J.  Brewer,  Associate  Justice. 

December  13, 1897. 
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III. 
COSTS  IN  CIRCUIT  COURTS  OF  APPEALS. 


SUPREME  COURT  OF  THE  UNITED  STATES. 
October  Term,  1897. 


ORDER. 


Ordered,  in  pursuance  of  the  act  of  Congress  of  February  19, 1897, 
29  Stat.  536,  c.  263,  that  the  following  table  of  fees  and  costs  in  the 
Circuit  Courts  of  Appeals  be,  and  the  same  is,  hereby  established,  to 
take  effect  on  the  first  day  of  March,  a.d.  1898,  and  no  other  fees 
and  costs  than  those  therein  named  shall  thereafter  be  charged : 

Docketing  a  case  and  filing  the  record ^5  00 

Entering  an  appearance 25 

Transferring  a  case  to  the  printed  calendar 1  00 

Entering  a  continuance 25 

Filing  a  motion,  order  or  other  paper 25 

Entering  any  rule,  or  making  or  copying  any  record  or  other 

paper,  for  each  one  himdred  words 20 

Entering  a  judgment  or  decree 1  00 

Every  search  of  the  records  of  the  court  and  certifying  the 

same 1  00 

Aflixing  a  certificate  and  a  seal  to  any  paper 1  00 

Receiving,  keeping  and  paying  money,  in  pursuance  of  any 
statute  or  order  of  court,  one  per  cent  on  the  amount  so 
received,  kept  and  paid. 
Preparing  the  record  for  the  printer,  indexing  same,  super- 
vising the  printing  and  distributing  the  copies,  for  each 

printed  page  of  the  record  and  index 15 

Making  a  manuscript  copy  of  the  record,  when  required  by 
the  rules,  for  each  one  hundred  words  (but  nothing  in 

addition  for  supervising  the  printing) 20 

Issuing  a  writ  of  error  and  accompanying  papers,  or  a  man- 
date or  other  process 5  00 

Filing  briefs,  for  each  party  appearing 5  00 

Copy  of  an  opinion  of  the  court,  certified  under  seal,  for 
each  printed  page  (but  not  to  exceed  five  dollars  in  the 

whole  for  any  copy) 1  00 

Attorney's  docket  fee       20  00 

January  10, 1898. 
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ADMIRALXr. 

1 .  The  Johnson,  an  American  ship,  was  chartered  at  Valparaiso  to  carry  a 
cargo  of  nitrate  of  soda,  of  1938  tons,  from  Caleta  to  Hambarg  con- 
signed to  a  London  firm.  On  the  way  she  sprang  a  leak,  and  put  into 
Callao.  There  1200  tons  of  the  cargo  were  transferred  to  the  Leslie,  a 
British  bark,  and  the  Johnson  was  repaired,  the  master  executing  a 
bottomry  bond  to  meet  the  expenses  of  the  repairs.  That  bond  bound 
the  Johnson,  cargo  and  freight,  hypothecated  the  portion  of  the  cargo 
transhipped  to  the  bark  and  further  provided  that  "if  during  the 
said  voyage  an  utter  loss  of  the  said  vessel "  [m  the  singular']  "  by  fire, 
enemies,  pirates,  the  perils  of  the  sea  or  navigation,  or  any  other  casu- 
alty shall  unavoidably  happen,"  **  then  and  in  either  of  the  said  cases 
this  obligation  shall  be  void/'  Both  vessels  sailed  for  Hamburg.  The 
Johnson  collided  at  sea  with  the  Thirlmere,  a  British  vessel,  and  was 
sunk  with  a  total  loss.  The  bark  reached  Hamburg  safely.  The  con- 
signees, in  order  to  obtain  the  cargo,  agreed  to  refer  to  arbitration  by 
German  lawyers  the  question  of  its  liability  for  the  whole  amount  of 
the  bond.  They  decided  that  it  was  so  liable,  and  the  consignees  paid 
the  amount  of  the  bond  and  received  the  cargo.  The  owners  of  the 
Johnson  libelled  the  Thirlmere  and  its  owners.  The  latter  were  held 
not  to  be  personally  liable,  and  judgment  was  rendered  only  for  the 
value  of  the  Thirlmere.  The  insurers  of  the  Johnson  also  paid  to  its 
owners  the  amount  of  the  policies  of  insurance,  and  the  latter,  after 
receiving  the  amount  of  the  judgment  against  the  Thirlmere,  paid  to 
the  insurers  their  proportionate  part  of  it.  This  suit  was  then  insti- 
tuted by  the  consignors  and  the  consignees  of  the  cargo  of  the  bark  to 
recover  from  the  owners  of  the  Johnson  their  share  of  the  sum  paid 
on  the  bottomry  bond.  Held,  (1)  That  the  terms  of  the  bottomry 
bond  included  not  only  the  Andrew  Johnson  and  her  cargo,  but  the 
cargo  transhipped  to  the  Leslie ;  (2)  That  the  owners  of  the  Johnson, 
to  the  extent  of  the  damages  paid  on  account  of  the  collision,  were 
liable  to  the  libellants,  as  creditors  of  the  ship.  0*Brien  v.  Miller,  287. 
2.  In  interpreting  a  contract  the  whole  contract  must  be  brought  into  view, 
and  it  must  be  interpreted  with  reference  to  the  nature  of  the  obliga- 
tions between  the  parties,  and  the  intention  which  they  have  manifested 
in  forming  them :  and  this  rule  is  especially  applicable  to  the  interpre- 
tation of  contracts  of  bottomry  and  respondentia.    lb. 
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3.  In  an  action  to  recover  on  a  bottomry  bond  from  the  shipowner  for 

advances  made  for  his  benefit  and  charged  upon  the  property  of  the 
cargo  owners  by  the  master,  if  he  questions  the  power  of  the  master 
to  execute  the  instrument  of  hypothecation,  it  is  his  duty  to  plead  it 
in  defence.     lb. 

4.  The  action  of  the  district  judge  in  refusing  to  permit  the  respondent 

to  amend  his  answer  by  setting  up  the  plea  of  laches  and  res  judicata 
was  not  error.  lb. 
6.  On  the  facts,  which  are  detailed  in  the  statement  of  the  case,  respect- 
ing the  navigation  and  the  conduct  of  the  Victory  and  the  Ply- 
mothian  just  previous  to  the  collision  which  caused  the  injuries  and 
damage  herein  complained  of.  Held:  (1)  That  as  a  general  rule, 
vessels  approaching  each  other  in  narrow  channels,  or  where  their 
courses  diverge  as  much  as  one  and  one  half  or  two  points,  are  bound 
to  keep  to  port  and  pass  to  the  right,  whatever  the  occasional  effect  of 
the  sinuosities  of  the  channel ;  (2)  That  the  Victory  was  grossly  in 
fault,  and  that  the  collision  was  the  direct  consequence  of  her  disre- 
gard of  that  rule  of  the  road,  and  of  her  reckless  navigation ;  (3)  That 
the  fault  of  the  Victory  being  obvious^ and  inexcusable,  the  evidence 
to  establish  fault  on  the  part  of  the  Plymothian  must  be  clear  and  con- 
vincing in  order  to  make  a  case  for  apportionment;  the  burden  of 
proof  being  upon  each  vessel  to  establish  fault  on  the  part  of  the  other; 
(4)  That  as  the  damage  was  occasioned  by  collision  and  was  within 
the  exceptions  in  the  bills  of  lading,  it  rested  upon  the  underwriters 
to  defeat  the  operation  of  the  exception  by  proof  of  such  negligence 
on  the  part  of  the  Plymothian  as  would  justify  a  deci*ee  against  her, 
■  if  sued  alone ;  (5)  That  the  Plymothian  was  on  her  proper  course,  that 
she  was  not  bound  to  anticipate  the  conduct  of  the  Victory,  and  that 
she  took  all  proper  precautions  as  soon  as  chargeable  with  notice  of 
risk  of  collision.     The  Victory  jr  The  Plymothian,  410. 

ADVERSE  POSSESSION. 

This  was  an  action  of  ejectment.  The  plaintiff  claimed  under  one  Hall, 
former  owner  of  the  land.  The  defendants  claimed  under  one  Doug- 
las, who  bought  it  at  a  tax  sale  in  1865.  The  defendants  set  up  a^ 
verse  possession  in  defence.  The  court  instructed  the  jury  that  to 
defeat  the  claim  of  the  plaintiffs  upon  the  defence  of  adverse  posses- 
sion the  jury  must  find  from  the  evidence  that  the  defendants,  in  per- 
son or  by  their  tenants,  have  for  more  than  twenty  years  prior  to  the 
31st  day  of  May,  1889,  held  actual,  exclusive,  continuous,  open,  noto- 
rious and  adverse  possession  of  the  said  premises,  and  they  cannot 
extend  their  possession  by  tacking  it  to  the  prior  possession  of  any 
person  who,  during  such  prior  possession,  did  not  claim  any  title  or 
right  to  the  premises ;  and,  on  the  request  of  the  defendants,  that  ^  if 
the  jury  find  from  the  evidence  that  AVilliam  Douglas,  the  ancestor 
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of  the  defendants,  bought  at  a  tax  sale  held  by  the  late  corporation 
pf  Washington,  so  called,  the  property  in  controversy  in  this  case  and 
paid  the  price  bid  for  it  by  him  at  such  sale  and  received  from  the 
corporation  of  Washington  a  deed  to  said  property,  which  was  by  him 
duly  filed  for  record  and  recorded  in  the  land  records  of  the  District 
of  Columbia  more  than  twenty  years  prior  to  the  commencement  of 
this  suit;  that  thereupon  the  said  property  was  assessed  to  the  said 
William  Douglas  on  the  tax  books  of  the  city  of  Washington,  and  the 
taxes  thereon  from  that  time  until  the  beginning  of  this  suit  paid  by 
the  said  William  Douglas  or  his  successors  in  title,  the  defendants  in 
this  case ;  that  at  a  period  of  time  more  than  twenty  years  before  the 
commencement  of  this  suit  the  said  property  was  rented  on  behalf  of 
the  defendants  to  a  person  who  took  the  same  and  held  possession 
thereof  as  tenant  of  the  defendants  for  the  purposes  of  a  stone  yard, 
paying  rent  therefor  from  the  date  of  making  such  arrangements  with 
the  defendants,  and  that,  although  the  said  property  was  not  inclosed 
by  a  fence,  yet  the  person  so  renting  the  same,  either  upon  the  whole 
or  a  part  thereof,  during  his  occupancy,  deposited  stone  used  by  him 
in  his  business,  and  that  such  use  and  possession  of  said  property  was 
continued  by  the  occupant  thereof  actually,  exclusively,  continuously, 
openly,  notoriously,  adversely  and  uninterruptedly  for  a  period  of 
twenty  years  next  before  the  commencement  of  this  suit,  then  the 
jury  is  instructed  that  the  defendants  are  entitled  to  recover."  Held^ 
that  the  instructions  as  given  were  substantially  correct,  and  there 
was  evidence  in  the  case  upon  which  to  found  the  one  given  at  de- 
fendants' request     Holtzman  v.  Douglas,  278. 

APPEAL. 
See  Jurisdiction,  A,  17;  B. 

ATTORNEYS'  FEES. 

Attorneys  and  counsellors  specially  employed  to  render  legal  services 
for  the  United  States  cannot,  under  existing  legislation,  be  compen- 
sated for  such  services  in  the  absence  of  the  certificate  of  the  Attorney 
General  required  by  Rev.  Stat.  §  365 ;  and  if  he  fails  or  refuses  to  give 
such  certificate,  Congress  alone  can  provide  for  compensation.  United 
States  V.  Crosthwaite,  375. 

One  who  receives  a  commission  as  special  assistant  to  a  District  Attor- 
ney for  particular  cases,  or  for  a  single  term  of  court,  or  for  a  limited 
time,  is  not  an  Assistant  District  Attorney  within  the  meaning  of 
Rev.  Stat  §  365,  and  therefore  the  certificate  of  the  Attorney  General 
prescribed  therein  is  a  prerequisite  to  the  allowance  of  compensi^ 
tion.    lb. 

See  Practice,  1. 
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CASES  AFFIRMED  AND  FOLLOWED. 

See  Estoppel  ;  Jurisdiction,  A,  6, 10 ;  D,  3 ; 

Interstate  Commerce  Railroad,  6. 
Commission,  1 ; 

CASES  EXPLAINED. 
See  Interstate  Commerce  Commission,  3,  4 ; 
Public  Land,  12. 

CERTIORARL 
See  Jurisdiction,  A,  16. 

CHINESE  EXCLUSION  ACTS. 
See  Criminal  Law,  1  to  7. 

CLAIMS  AGAINST  THE  UNITED  STATES. 

1.  To  entitle  a  supervisor  of  elections  to  a  valid  claim  against  the  Gorem- 

ment,  he  must  make  it  appear  that  the  services  performed  were  re- 
quired by  the  letter  of  Rev.  Stat  §  2020  and  $  2026,  or  were  such  sa 
were  actually  and  necessarily  perfonned  in  the  proper  execution  of  the 
duties  therein  prescribed,  and  that  his  charges  therefor  are  covered 
by  Rev.  Stat  §  2031,  or,  if  not  fixed  in  the  very  words  of  that  section, 
that  by  analogy  to  some  other  service,  he  is  entitled  to  make  a  corre- 
sponding charge.     Dennison  v.  United  States,  241. 

2.  If  the  services  were  only  performed  for  his  own  convenience,  or  were 

manifestly  unnecessary  or  useless,  even  if  they  be  such  as  he  judges 
proper  himself,  they  cannot  be  made  the  basis  of  a  claim  against  the 
Government.     Jb. 

S.  It  is  held  that  the  applicant,  a  chief  supervisor,  should  have  been  allowed 
for  drawing  instructions  to  supervisors,  and,  in  the  absence  of  proof  to 
the  contrary,  for  the  full  amount  of  his  claim  for  auditing  claims  of 
and  drawing  pay  rolls  of  supervisors,  and  certifying  the  same  to  the 
marshal ;  and  all  the  other  claims,  enumerated  in  the  opinion  of  the 
court,  are  disallowed,     lb. 

4.  When  a  consul  of  the  United  States,  in  his  regular  accounts  and  settle- 
ments with  the  Treasury,  charges  himself  with  fees  received  by  him 
as  consul  for  which  he  is  not  obliged  to  account,  and  pays  the  same 
into  the  Treasury  with  each  settlement,  and  retires,  and  makes  his 
final  settlement  with  the  Treasury  on  the  same  basis,  he  cannot  in  an 
action  commenced  in  the  Court  of  Claims  three  years  after  his  retire- 
ment, recover  back  such  payments,  but  they  will  be  regarded  as  wholly 
voluntary  payments.  United  States  v.  Wilson^  273. 
See  Attorneys'  Febs. 
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CONSTITUTIONAL  LAW. 

1.  The  statute  of  New  York  of  1885,  c.  448,  providing  that  deeds  from  the 

comptroller  of  the  State  of  lands  in  the  forest  preserve  sold  for  non- 
payment of  taxes  shall,  after  having  been  recorded  for  two  years,  and 
in  any  action  brought  more  than  six  months  after  the  act  takes  effect, 
be  conclusive  evidence  that  there  was  no  irregularity  in  the  assessment 
of  the  taxes,  is  a  statute  of  limitations,  and  does  not  deprive  the  former 
owner  of  such  lands  of  his  property  without  due  process  of  law  in 
violation  of  the  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States.     Turner  v.  New  York,  90. 

2.  In  this  case,  which  was  an  indictment  for  murder,  the  verdict  being 

**  guilty  as  charged ; "  and  judgment  of  condemnation  to  death  thereon 
being  affirmed  by  the  Supreme  Court  of  the  State ;  and  this  court  hav- 
ing determined,  on  a  former  petition  by  the  petitioner,  that  it  had  no 
jurisdiction  to  review  that  judgment,  Craemer  v.  Washington  States  164 
U.  S.  704 ;  and  the  time  appointed  for  execution  having  passed,  pendr- 
ing  all  these  proceedings,  it  was  within  the  power  of  the  state  court 
to  make  a  subsequent  appointment  of  another  day  therefor,  and  to 
issue  a  death  warrant  accordingly,  and  a  judgment  to  that  effect  in- 
volved no  violation  of  the  Constitution  of  the  United  States.  Craemer 
V.  Washington  State,  124. 
8.  The  State's  attorney  of  Vermont,  under  the  statutes  of  that  State,  filed 
an  information  in  the  proper  court  against  H.,  charging  that  on  a  day 
and  at  a  place  named  he  **  did,  at  divers  times,  sell,  furnish  and  give 
away  intoxicating  liquor,  without  authority,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State."  At  the  same  time  he  filed  specifications  as  fol- 
lows: <<In  said  case  the  State's  attorney,  for  a  specification,  specifies, 
and  says  as  follows :  That  he  will  rely  upon,  and  expect  to  prove  in  the 
trial  of  said  cause,  the  fact  that  the  respondent,  within  three  years  be- 
fore the  filing  of  the  information  in  the  said  cause,  sold,  furnished  and 
gave  away  intoxicating  liquor  to  the  following  named  persons,  or  to 
some  one  of  them,  that  is  to  say,"  giving  the  names  without  the  resi- 
dences. **  And  the  undersigned  State's  attorney  states  that  he  has  also 
specified  the  offences  against  said  respondent  with  all  the  certainty  as 
to  the  time  and  person,  and  he  is  now  able  from  all  the  information 
he  has  in  said  cause ;  and  the  State's  attorney  reserves  the  right  to 
amend  these  specifications  if  he  shall  have  further  evidence  pursuant 
to  the  statute.  And  the  State's  attorney  further  specifies  and  relies 
upon  the  selling,  furnishing  and  giving  away  of  intoxicating  liquor  by 
the  respondent  within  thi-ee  years  before  the  filing  of  said  information, 
to  some  person  or  persons  now  unknown  to  the  State's  attorney,  and 
claims  the  right  to  add  the  names  of  such  persons,  when  ascertained,  to 
the  specifications,  and  to  make  such  other  amendments  in  these  speci- 
fications as  the  law  and  discretion  of  the  court  may  admit."  This 
specification  is  not  required  by  any  statute,  and  forms  no  part  of  the 
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information.  It  is,  however,  provided  by  statute  that  "  when  a  speci- 
fication is  required,  it  shall  be  sufficient  to  specify  the  offences  with 
such  certainty  as  to  time  and  person  as  the  prosecutor  may  be  able, 
and  the  same  shall  be  subject  to  amendment  at  any  stage  of  the  trial ; 
and  when  the  specification  sets  forth  the  sale,  furnishing  or  giving 
away  to  any  person  or  persons  unknown,  the  witnesses  produced  may 
be  inquired  of  as  to  such  transactions  with  any  person,  whether  named 
in  the  specification,  or  not,  and  as  the  name  of  such  person  may  be  dis- 
closed by  the  evidence  it  may  be  inserted  in  or  added  to  the  specifica- 
tion, upon  such  terms  as  to  a  postponement  of  the  trial,  for  this  cause,  as 
the  court  may  think  reasonable."  It  did  not  appear  from  the  record 
that  the  specification  was  asked  for  by  the  respondent,  nor  whether 
the  offences  of  which  he  was  convicted  were  for  selling,  furnishing  or 
giving  away ;  or  whether  to  either  of  the  sixty-six  persons  named  in 
the  specification,  or  to  some  person  or  persons  not  named.  Hdd^  that 
this  was  due  process  of  law,  within  the  meaning  of  the  Fourteenth 
Amendment  to  the  Constitution.    Hodgson  v.  Vermont,  262. 

4.  The  words  "  due  process  of  law  "  do  not  necessarily  require  an  indict- 

ment by  a  grand  jury  in  a  prosecution  by  a  State  for  murder.  The 
Amendment  undoubtedly  forbids  arbitrary  deprivation  of  life,  liberty 
or  property,  and  in  the  administration  of  criminal  justice  requires 
that  no  different  or  higher  punishment  shall  be  imposed  on  one  than 
is  imposed  on  all  for  like  offences,  but  it  was  not  designed  to  interfere 
with  the  power  of  the  State  to  protect  the  lives,  liberty  and  property 
of  its  citizens,  nor  with  the  exercise  of  tliat  power  in  the  adjudica- 
tions of  the  courts  of  a  State  in  administering  the  process  provided  by 
the  law  of  the  State.    lb. 

5.  The  grants  made  to  the  plaintiffs  in  error  by  the  acts  of  February  26, 

1856,  and  February  27,  1856,  of  the  legislature  of  the  Territory  of 
Minnesota,  to  maintain  dams  and  sluices  in  the  Mississippi  River, 
etc.,  etc.,  were  subject  at  all  times  to  the  paramount  right  of  the  pub- 
lic to  divert  a  portion  of  the  waters  for  public  uses,  and  to  the  rights 
in  regard  to  navigation  and  commerce  existing  in  the  General  Govern- 
ment, under  the  Constitution  of  the  United  States ;  and  under  those 
grants  the  plaintiff  in  error  took  no  contract  rights  which  have  been 
impaired  in  any  degree  by  the  acts  of  the  legislature  of  Minnesota 
respecting  the  public  waterworks  of  the  city  of  St.  Paul.  St.  Anthony 
Falls  Water  Power  Co.  v.  St.  Paul  Water  Commissioners,  349. 

6.  If,  after  a  regular  conviction  and  sentence  in  that  State,  a  suggestion 

of  a  then  existing  insanity  is  made,  it  is  not  necessary,  in  order  to 
constitute  '*  due  process  of  law,"  that  the  question  so  presented  should 
be  tried  by  a  jury.    Nobles  v.  Georgia,  398. 

7.  By  the  constitution  of  Kentucky  of  1891  it  is  provided  that  "lotteries 

and  gift  enterprises  are  forbidden,  and  no  privileges  shall  be  granted 
for  such  purposes,  and  none  shall  be  exercised,  and  no  schemes  for  simi- 
lar purposes  shall  be  allowed.    The  General  Assembly  shall  enforce  this 
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act  by  proper  penalties.  All  lottery  privileges  or  charters  heretofore 
granted  are  revoked."  Held,  (1)  That  the  provision  when  applied 
to  a  previously  existing  lottery  grant  in  the  State  of  Kentucky  was 
not  inconsistent  with  the  contract  clause  of  the  Constitution  of  the 
United  States ;  (2)  That  a  lottery  g^ant  is  not,  in  any  sense,  a  con- 
tract within  the  meaning  of  the  Constitution,  but  is  simply  a  gratuity 
and  license,  which  the  State,  under  its  police  powers,  and  for  the  pro- 
tection of  the  public  morals,  may  at  any  time  revoke,  and  forbid  the 
further  conduct  of  the  lottery;  and  that  no  right  acquired  during  the 
life  of  the  grant,  on  the  faith  of  or  by  agreement  with  the  grantee, 
can  be  exercised  after  the  revocation  of  the  grant  and  the  forbidding 
of  the  lottery,  if  its  exercise  involves  a  continuance  of  such  lottery ; 
(3)  That  all  rights  acquired  on  the  faith  of  a  lottery  grant  must  be 
deemed  to  have  been  acquired  subject  to  the  power  of  the  State  to  the 
extent  just  indicated;  nevertheless,  rights  acquired  under  a  lottery 
grant,  consistently  with  existing  law,  and  which  may  be  exercised 
and  enjoyed  without  conducting  a  lottery  forbidden  by  the  State  are» 
of  course,  not  affected,  and  could  not  be  affected,  by  the  revocation 
of  such  grant ;  (4)  That  this  court  when  reviewing  the  final  judg- 
ment of  a  state  court  upholding  a  state  enactment  alleged  to  be  in 
violation  of  the  contract  clause  of  the  Constitution,  possesses  para- 
mount authority  to  determine  for  itself  the  existence  or  non-existence 
of  the  contract  set  up,  and  whether  its  obligation  has  been  impaired 
by  the  state  enactment.    Douglas  v.  Kentucky,  488. 

8.  The  sixth  section  of  the  act  of  September  27,  1890,  c.  1001, 26  Stat  492, 

authorizing  the  establishment  of  Rock  Creek  Park  in  the  District  of 
Columbia,  does  not  violate  the  provisions  of  the  Constitution  of  the 
United  States,  and  is  valid.     Wilson  v.  Lambert,  611. 

9.  It  is  not  necessary  to  decide  whether  the  act  of  1883  conflicts  with  the 

Constitution  in  that  it  lays  taxes  upon  earnings  arising  from  trans- 
portation of  persons  and  property  between  different  States.  McHenry 
V.  Alford,  651. 

10.  The  objection  that  the  act  of  1883  violates  the  Fourteenth  Amend- 
ment is  untenable.    Ih, 

See  Jurisdiction,  A,  8,  4,  5 ; 
Statute,  A,  2. 


CONSUL. 
See  Claims  against  the  United  States,  4. 

CONTRACT. 

1.  A  contract,  made  at  New  York  to  carry  cattle  on  the  deck  of  a  steam- 

*  ship  from  New  York  to  Liverpool,  contained  these  provisions :  "  On 

deck  at  owner's  risk,  steamer  not  to  be  held  accountable  for  accident 
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to,  or  mortality  of,  the  animals,  from  whatever  cause  arising."  "  The 
carrier  shall  not  be  liable  for  loss  or  damage  occasioned  by  causes 
beyond  his  control,  by  the  perils  of  the  sea,  or  other  waters;"  "by 
barratry  of  the  master  or  crew ;  **  "  by  collisions,  stranding  or  other 
accidents  of  navigation,  of  whatsoever  kind,  even  when  occasioned 
by  the  negligence,  default,  or  error  in  judgment  of  the  pilot,  master, 
mariners  or  other  servants  of  the  shipowner."  Held,  that  by  the 
terms  of  this  contract,  whether  governed  by  the  law  of  this  country 
or  by  the  law  of  England,  the  carrier  was  not  exempted  from  respon- 
sibility for  the  loss  of  sound  cattle,  forcibly  thrown  or  driven  over- 
board, in  rough  weather,  by  order  of  the  master,  from  unfounded 
apprehension  on  his  part,  in  the  absence  of  any  pressing  peril  to  the 
ship,  and  with  no  apparent  or  reasonable  necessity  for  a  jettison  of 
the  sound  cattle,  and  no  attempt  to  separate  them  from  those  which 
had  already  been  injured  by  perils  of  the  sea.  Compania  la  FUcha 
V.  BraueTy  104. 
2.  A.  &  S.  owned  a  tract  of  land  in  a  township  numbered  5  which  was 
within  the  limits  of  the  Union  Pacific  Railroad  grants  and  was 
acquired  from  that  company  after  the  execution  of  its  mortgages,  its 
deed  reserving  to  the  company  the  exclusive  right  to  prospect  for 
coal  and  other  minerals  on  the  lands.  A.  &  S.  contracted  to  sell  this 
tract  to  R.  &  H.,  representing  that  they  had  a  good  and  indefeasible 
estate  in  fee  simple  in  it,  and  agreeing  to  furnish  an  abstract  of  title. 
R.  &  H.  agreed  to  buy  the  tract  for  a  sum  named,  to  be  paid  partly 
in  cash  and  partly  by  notes  secured  by  mortgage  on  the  property. 
The  deed,  mortgage,  notes  and  money  payments  were  accordingly 
made  and  exchanged  in  supposed  compliance  with  the  agreement, 
but  no  abstract  of  title  was  furnished.  In  the  deed  and  mortgage 
the  land  was  by  mistake  of  the  scrivener  described  as  township  No. 
6  instead  of  township  No.  5.  A.  &  S.  had  no  interest  in  or  title  to 
land  in  township  No.  6.  No  patent  was  ever  issued  by  the  Govern- 
ment for  land  in  township  No.  5.  R.  &  H.,  on  learning  the  facts, 
demanded  the  return  of  the  money  paid,  and  of  the  notes,  claiming 
to  rescind  the  contract  of  sale.  A.  &  S.  tendered  a  deed  of  the  land 
in  township  No.  5.  Subsequent  to  the  tender,  the  Union  Pacific  Com- 
pany released  the  land  from  claim  under  the  coal  reservation,  but  not 
as  to  other  minerals.  Held,  that  R.  &  H.  were  not  bound  to  accept 
the  deed  tendered,  and  were  entitled  to  have  the  contract  rescinded, 
and  to  receive  back  the  money  paid  by  them.  Adams  v.  Henderson, 
678. 

See  Admiralty,  2 ; 
Equity,  1. 


CORPORATION. 
See  Master  and  Sbrvant. 
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COSTa 
See  Practice,  4. 

COURT  AND  JURY. 
When  a  given  state  of  facts  is  such  that  reasonable  men  may  fairly  differ 
upon  the  question  as  to  whether  there  was  negligence  or  not,  the 
determining  the  matter  is  for  the  jury.     Warner  v.  Baltimore  if  Ohio 
Railroad  Co^  339. 

CRIMINAL  LAW. 

1.  The  illegal  acts  described  in  subdivisions  1  and  2  of  Rev.  Stat.  §  3169, 

for  the  alleged  violation  of  which  the  plaintiff  in  error  was  prose- 
cuted, refer  to  offences  committed  by  ofBcers  or  agents  acting  under 
authority  of  revenue  laws.     Williams  v.  United  States,  382. 

2.  The  Chinese  Exclusion  Acts  have  no  reference  to  the  subject  of  reve- 

nue, but  are  designed  to  exclude  persons  of  a  particular  race  from 
the  United  States,  and  an  officer  employed  in  their  execution  has  no 
connection  with  the  Government  revenue  system.    lb. 

3.  When  an  indictment  properly  charges  an  offence  under  laws  of  the 

United  States,  that  is  sufficient  to  sustain  it,  although  the  prosecut- 
ing representative  of  the  United  States  may  have  supposed  that  the 
offence  charged  was  covered  by  a  different  statute.    lb, 

4.  The  transactions  referred  to  in  the  two  indictments  were  of  the  same 

class  of  crimes  or  offences,  and  there  was  no  error  in  consolidating 
them  at  the  trial,    lb. 

5.  The  affidavit  and  the  bank  book  referred  to  in  the  opinion  of  the  court, 

were  not  admissible  in  evidence  against  the  accused,  as,  on  the  face 
of  the  transactions,  there  was  no  necessary  connection  between  them 
and  the  charges  against  him.    lb, 

6.  The  estimate  placed  upon  the  character  of  a  government  employ^  by 

the  conmiunity  cannot  be  shown  by  proof  only  of  the  estimate  in 
which  he  is  held  by  his  coemploy^s.     lb. 

7.  It  was  highly  improper  for  the  prosecuting  officer  to  say  in  open  court 

in  the  presence  of  the  jury,  under  circumstances  described  in  the 
opinion  of  the  court,  that  while  Mr.  Williams  was  investigating  the 
Chinese  female  oases,  there  were  more  females  sent  back  to  China 
than  were  ever  sent  back,  before  or  after.    lb. 

8.  This  was  an  indictment  for  murder  alleged  to  have  been  committed 

on  an  American  vessel  on  the  high  seas.  After  the  crime  was  dis- 
covered, Brown,  a  sailor,  was  put  in  irons  and  the  vessel  was  headed 
for  Halifax.  Before  it  reached  there  Brown  charged  Bram  with  the 
commission  of  the  crime,  saying  that  he  had  seen  him  do  it.  Bram 
was  then  also  put  in  irons.  On  the  arrival  at  Halifax,  Power,  a 
policeman  and  detective  in  the  government  service  at  that  place, 
had  a  conversation  with  Bram.    Bram  was  indicted  at  Boston  for 
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the  commission  of  the  crime,  and  on  his  trial  Power  was  offered  as 
a  witness  for  the  Government  He  testified  that  he  made  an  exami- 
nation of  Bram,  in  his  own  office,  in  the  city  hall  at  Halifax,  when 
no  one  was  present  besides  Bram  and  himself ;  and  that  no  threats 
were  made  in  any  way  to  Bram,  nor  any  inducements  held  out  to 
him.  The  witness  was  then  asked :  ^  What  did  you  say  to  him  and 
he  to  you?  "  To  this  defendant's  counsel  objected.  The  defendant's 
counsel  was  permitted  to  cross-examine  the  witness  before  the  court 
ruled  upon  the  objection,  and  the  witness  stated  that  the  conversa- 
tion took  place  in  his  office,  where  he  had  caused  the  defendant  Bram 
to  be  brought  by  a  police  officer;  that  up  to  that  time  the  defendant 
had  been  in  the  custody  of  the  police  authorities  of  Halifax ;  that  the 
witness  asked  that  the  defendant  should  be  brought  to  his  office  fof 
the  purpose  of  interviewing  him;  that  at  his  office  he  stripped  the 
defendant  and  examined  his  clothing,  but  not  his  pockets;  that  he 
told  the  defendant  to  submit  to  an  examination,  and  that  he  searched 
him ;  that  the  defendant  was  then  in  custody  and  did  everything  the 
witness  directed  hhn  to  do;  that  all  this  took  place  before  the  defend- 
ant had  been  examined  before  the  United  States  consul,  and  that  tlie 
witness  did  not  know  that  the  local  authorities  had  at  that  time  taken 
any  action,  or  that  the  defendant  was  held  for  the  United  States — for 
the  consul  general  of  the  United  States.  The  witness  answered  ques- 
tions by  the  court  as  follows :  **  You  say  there  was  no  inducement  to 
him  in  the  way  of  promise  or  expectation  of  advantage?"  ''  A.  Not 
any,  your  honor."  "Q.  Held  out?"  "A.  Not  any,  your  honor." 
"Q.  Nor  an3rthing  said,  in  the  way  of  suggestion  to  him  that  he 
might  suffer  if  he  did  not — that  it  might  be  worse  for  him?"  **  A. 
No,  sir,  not  any."  "  Q.  So  far  as  you  were  concerned,  it  was  entirely 
voluntary?"  "A.  Voluntary,  indeed."  "Q.  No  influence  on  your 
part  exerted  to  persuade  him  one  way  or  the  other?"  "A.  None 
whatever,  sir;  none  whatever."  The  defendant  then  renewed  his 
objection  to  the  question,  what  conversation  had  taken  place  between 
Bram  and  the  witness,  for  the  following  reasons :  That  at  the  time 
the  defendant  was  in  the  custody  of  the  chief  of  police  at  Halifax ; 
that  the  witness  in  an  official  capacity  directed  the  police  authorities 
to  bring  defendant  as  a  prisoner  to  his  office  and  there  stripped  him ; 
that  defendant  understood  that  he  was  a  prisoner,  and  obeyed  every 
order  and  direction  that  the  witness  gave.  Under  these  circumstances 
the  counsel  submitted  that  no  statement  made  by  the  defendant  while 
so  held  in  custody  and  his  rights  interfered  with  to  the  extent  de- 
scribed was  a  free  and  voluntary  statement,  and  no  statement  as 
made  by  him  bearing  upon  this  issue  was  competent.  The  objection 
was  overruled,  and  the  defendant  excepted  on  all  the  grounds  above 
stated,  and  the  exceptions  were  allowed.  The  witness  answered  as 
follows :  "  When  Mr.  Bram  came  into  my  office,  I  said  to  him :  '  Bram, 
we  are  trying  to  unravel  this  horrible  mystery.'    I  said :  *  Your  posi- 


Digitized  by 


Google 


i 


INDEX  781 

tion  is  rather  an  awkward  one.  I  have  had  Brown  in  this  office  and 
he  made  a  statement  that  he  saw  you  do  the  murder.'  He  said :  *  He 
could  not  have  seen  me;  where  was  he?'  I  said:  'He  states  he  was 
at  the  wheel/  '  Well,'  he  said, '  he  could  not  see  me  from  there.'  I 
said :  <  Now,  look  here,  Bram,  I  am  satbfied  that  you  killed  the  cap- 
tain from  all  I  have  heard  from  Mr.  Brown.  But,'  I  said,  <some  of 
us  here  think  you  could  not  have  done  all  that  crime  alone.  If  you 
had  an  accomplice,  you  should  say  so,  and  not  have  the  blame  of  this 
horrible  crime  on  your  own  shoulders.'  He  said :  *  Well,  I  think,  and 
many  others  on  board  the  ship  think,  that  Brown  is  the  murderer; 
but  I  don't  know  anything  about  it.'  He  was  rather  shoi*t  in  his 
replies."  "Q.  Anything  further  said  by  either  of  you?"  "A.  No; 
there  was  nothing  further  said  on  that  occasion."  The  direct  exami- 
nation of  this  witness  was  limited  to  the  interview  between  the  wit- 
ness and  the  defendant  Bram.  Held^  (1)  That  this  statement  made 
by  the  accused  to  a  police  officer,  was  evidently  not  a  voluntary  con- 
fession and  was  not  admissible  in  evidence  against  him;  (2)  That 
the  objection  to  its  admission,  having  been  twice  presented  and  regu- 
larly allowed,  it  was  not  necessary  that  it  should  be  renewed  at  the 
termination  of  the  testimony  of  the  witness.  Bram  v.  United  States, 
532. 

9.  The  objection  that  the  indictment  recited  that  it  was  presented  upon 

the  oath  of  the  jurors  when  the  fact  was  that  it  was  presented 
upon  the  oath  and  affirmation  of  the  jurors  is  witliout  merit.    lb, 

10.  The  objection  that  neither  in  the  indictment,  nor  in  the  proof  at  the 
hearing  of  the  pleas  in  abatement  was  it  affirmatively  stated  or  shown 
that  grand  juror  Merrill,  before  being  permitted  to  affirm,  was  shown 
to  have  possessed  conscientious  scruples  against  taking  an  oath  is  also 
without  merit,     lb. 

11.  As  the  evidence  against  Bram  was  purely  circumstantial,  it  was 
clearly  proper  for  the  Government  to  endeavor  to  establish,  as  a  cir- 
cumstance in  the  case,  the  fact  that  another  person  who  was  present 
in  the  vicinity  at  the  time  of  the  killing,  could  not  have  committed 
the  crime.    lb* 

12.  The  objection  to  a  question  asked  of  a  medical  witness,  whether,  in 
his  opinion,  a  man  standing  at  the  hip  of  a  recumbent  person  and 
striking  blows  on  that  person's  head  and  forehead  with  an  axe  would 
necessarily  be  spattered  with,  or  covered  with,  some  of  the  blood,  was 
also  properly  overruled.    lb, 

13.  The  defendant,  who  was  employed  as  a  postal  clerk  at  station  F  in 
the  6ity  of  New  York,  was  indicted  under  Rev.  Stat.  §  5467.  The 
indictment  contained  three  counts;  the  first  two  under  the  first  part 
of  §  5467 ;  the  third  count  under  the  last  clause  of  that  section.  The 
evidence  showed  that  the  Government  detectives  prepared  a  special 
delivery  letter,  designed  as  a  test  or  decoy  letter,  containing  marked 
bills,  and  delivered  it,  bearing  a  special  delivery  stamp,  to  the  night 
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clerk  in  charge  of  branch  station  F  of  the  post  office  in  that  city.  The 
defendant  was  not  a  letter  carrier,  but  a  clerk  employed  at  that  office, 
whose  duty  it  was  to  take  charge  of  special  delivery  letters,  enter 
them  in  a  book  kept  for  that  purpose  and  then  place  them  in  course 
of  transmission.  The  letter  in  question  was  addressed  to  Mrs.  Susan 
Metcalf,  a  fictitious  person,  346  £.  24th  street,  New  York  city,  ficti- 
tious number.  The  letter  was  placed  by  the  night  clerk  with  other 
letters  upon  the  table  where  such  letters  were  usually  placed,  and  the 
defendant,  entering  the  office  not  long  after,  took  this  letter,  along 
with  the  others  on  the  same  table,  removed  them  to  his  desk,  and 
properly  entered  the  other  letters,  but  did  not  enter  this  letter.  On 
leaving  the  office  not  long  after,  the  omission  to  euier  the  letter  hav- 
ing been  observed,  he  was  arrested,  and  the  money  contents  of  the 
letter,  marked  and  identified  by  the  officers,  were  found  upon  his  per- 
son. The  officers  testified  upon  cross-examination  that  the  address 
was  a  fictitious  one ;  that  the  letter  was  designed  as  a  test  letter,  and 
that  they  did  not  intend  that  the  letter  should  be  delivered  to  Mrs. 
Susan  Metcalf  or  to  that  address  and  that  it  could  not  be  delivered  to 
that  person  at  that  address.  Held,  that  the  evidence  was  sufficient  to 
sustain  a  conviction  under  the  third  count  of  the  indictment.  Hall  v. 
United  States,  632. 

See  Jurisdiction,  £• 


CUSTOMS  DUTIES. 

Where  imported  foreign  goods  are  entered  at  a  custom  house  for  con- 
sumption, the  payment  by  the  importer  of  the  full  amount  of  duties 
ascertained  to  be  due  upon  the  liquidation  of  the  entry  of  the  mer- 
chandise, as  well  as  the  giving  notice  of  dissatisfaction  or  protest, 
within  ten  days  after  the  liquidation  of  such  duties,  is  not  necessary 
in  order  to  enable  a  protesting  importer  to  have  the  exaction  and 
classification  reviewed  by  a  board  of  general  appraisers  and  by  the 
courts,  under  the  provision  in  section  14  of  the  act  of  June  10,  1890, 
c.  407,  26  Stat.  131,  137,  <Hhat  the  decision  of  the  collector  as  to  the 
rate  and  amount  of  duties  chargeable  upon  imported  merchandise, 
including  all  dutiable  costs  and  charges,  and  as  to  all  fees  and  exac- 
tions of  whatever  character  (except  duties  on  tonnage),  shall  be  final 
and  conclusive  against  all  persons  interested  therein,  unless  the  owner, 
importer,  consignee,  or  agent  of  such  merchandise,  or  the  person  pay- 
ing such  fees,  charges,  and  exactions  other  than  duties,  shall  within 
ten  days  after,  *  but  not  before,'  such  ascertainment  and  liquidation  of 
duties,  as  well  in  cases  of  merchandise  entered  in  bond  as  for  con- 
sumption, or  within  ten  days  after  the  payment  of  such  fees,  charges 
and  exactions,  if  dissatisfied  with  such  decision,  give  notice  in  writing 
to  the  collector,  setting  forth  therein  distinctly  and  specifically,  and  in 
respect  to  each  entry  or  payment,  the  reasons  for  his  objection  thereto, 
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and  if  the  merchandise  is  entered  for  consumption  shall  pay  the  full 
amount  of  the  duties  and  charges  ascertained  to  be  due  thereon/' 
United  States  v.  Goldenberg^  95. 

EJECTMENT. 
See  Advrrsb  Possession. 

EQUITY. 

1.  Hyer  and  Shield  were  engaged  separately,  each  on  behalf  of  himself 

and  his  associates,  in  seeking  from  the  city  government  of  Richmond 
a  concession  for  a  street  railway  with  collateral  lines.  Hyer's  organi- 
zation was  to  be  called  the  Richmond  Conduit  Company,  and  Shield's 
the  Richmond  Traction  Company.  Hyer  made  a  deposit  of  money  in 
a  bank  in  Richmond  to  aid  in  his  projects.  Hyer  and  Shield  then 
contracted  in  writing  as  follows,  each  being  fully  authorized  thereto 
by  his  associates :  "  We  hereby  bind  ourselves,  in  our  own  behalf  and 
for  our  associates,  mutually  to  cooperate  one  with  the  other  in  secur- 
ing a  franchise  for  said  railway  and  to  divide  equally  between  us 
and  our  associates  whatever  may  be  realized  from  the  enterprise,  first 
deducting  from  said  amount  whatever  actual  expenses  may  have  been 
incurred  by  either  side,  such  expenses  to  be  paid  out  of  the  first 
money  realized  from  said  enterprise.  The  deposit  already  made  with 
the  State  Bank  of  Richmond,  by  Hyer  or  his  associates,  is  to  stand 
and  remain  intact  as  it  now  is  for  the  purpose  of  securing  the  fran- 
chise aforesaid,  subject  to  any  conditions  for  the  withdrawal  thereof 
made  by  Hyer  with  the  depositor  after  the  seventeenth  day  of  August, 
1895;  and  further,  it  is  agreed  that  the  application  and  franchise  to 
be  presented  to  the  common  council  of  the  city  of  Richmond  shall  be 
that  of  the  Richmond  Traction  Company,  for  the  building  of  an  over- 
head trolley  railway  or  cable  system.'*  A  full  statement  of  the  action 
of  the  two  companies  was  made  to  the  Richmond  authorities.  Hyer 
fully  performed  his  agreements.  He  was  unable  to  go  to  Richmond 
when  the  matter  was  settled,  and  Shield  secured  the  concession  for 
himself  and  his  associates,  and  refused  to  permit  Hyer  and  his  asso- 
ciates to  participate  in  it.  By  bill  in  equity,  amended  bill  and  sup- 
plemental bill,  Hyer  sought  to  be  declared  owner  of  one  half  interest 
in  the  Traction  Company's  franchise,  property  and  stock,  and  for  a 
decree  securing  the  possession  and  enjoyment  thereof.  Held^  that, 
without  deciding  whether  the  contract  sued  on  was,  under  the  facts 
and  circumstances  disclosed,  void  as  against  public  policy,  the  case 
presented  was  not  one  which  called  for  the  interposition  of  a  court 
of  equity ;  but  that  the  plaintiff's  remedy  was  by  an  action  at  law. 
Hyer  v.  Richmond  Traction  Co.j  471. 

2.  Courts  of  equity  have  jurisdiction  to  hear  the  complaints  of  those  who 
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assert  that  their  lands  are  about  to  be  assessed  and  subjected  to  liens 
by  a  board  or  commission  acting  in  pursuance  of  the  provisions  of  a 
statute  which  has  been  enacted  under  the  forms  of  law,  but  which, 
it  is  claimed,  is  unconstitutional,  and  therefore  does  not  avail  to  con- 
fer the  powers  sought  to  be  exercised.     Wilson  v.  Lambert^  611. 

EQUITY  PLEADING. 

1.  The  45th  Rule  of  Equity,  providing  that  "  no  special  replication  to  any 

answer  shall  be  filed,"  and  that  "  if  any  matter  alleged  in  the  answer 
shall  make  it  necessary  for  the  plaintiff  to  amend  his  bill,  he  may 
have  leave  to  amend  the  same  with  or  without  payment  of  costs,  as 
the  court,  or  a  judge  thereof,  may  in  his  discretion  direct,"  means,  at 
most,  that  a  general  replication  is  always  sufficient  to  put  in  issue 
every  material  allegation  of  an  answer  or  amended  answer,  unless  the 
rules  of  pleading  imperatively  require  an  amendment  of  the  bill ;  and 
such  an  amendment  is  not  required  in  order  to  set  out  that  which  may 
be  used  simply  as  evidence  to  establish  any  fact  or  facts  put  in  issue 
by  the  pleadings.     Southern  Pacific  Railroad  Co.  v.  United  States,  1. 

2.  When  the  defendant's  answer  in  a  chancery  suit  sets  up  matters  which 

are  impertinent,  and  he  also  files  a  cross  bill  making  allegations  of 
the  same  nature,  a  demurrer  to  the  cross  bill  on  that  ground  should 
be  sustained.    Harrison  v.  Perea,  311. 

ESTOPPEL. 

The  ruling  in  Cromwell  v.  Sac  County,  94  U.  S.  351,  that  when  a  second 
action  between  the  same  parties  is  upon  a  different  claim  or  demand, 
the  judgment  in  the  prior  action  operates  as  an  estoppel  only  as  to 
those  matters  in  issue  or  points  controverted,  upon  the  determination 
of  which  the  finding  or  veixiict  was  rendered,  affirmed  and  applied. 
Dennison  v.  United  States,  241. 

See  Res  Judicata. 

EVIDENCE. 
See  Criminal  Law,  5,  6, 7,  8,  12. 

HABEAS  CORPUS. 

1.  In  the  case  of  a  petition  for  habeas  corpus  for  relief  from  a  detention 
under  process  alleged  to  be  illegal,  by  reason  of  the  invalidity  of  the 
process  or  proceedings  under  which  the  petitioner  is  held  in  custody, 
copies  of  such  process  or  proceedings  must  be  annexed  to,  or  the 
essential  parts  thereof  set  out  in  the  petition,  mere  averments  of  con- 
clusions of  law  being  necessarily  inadequate.  Craemer  v.  Washington 
State,  124. 
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2.  A  writ  of  habeas  corpus  cannot  be  made  use  of  as  a  writ  of  error. 
Crossley  v.  Califomioy  640. 

INDIAN. 

1.  A  right  of  citizenship  in  an  Indian  Nation,  conferred  by  an  act  of  its 

legislature,  can  be  withdrawn  by  a  subsequent  act;  and  this  rule 
applies  to  citizenship  created  by  marriage  with  such  a  citizen.  Roff 
V.  Bumey,  218. 

2.  Whether  any  rights  of  property  could  be  taken  away  by  such  subse- 

quent act,  is  not  considered  or  decided.    Ih, 

INDICTMENT. 
See  Criminal  Law,  3,  4,  9, 10. 

INFANT. 

1.  An  infant  is  ordinarily  bound  by  acts  done  in  good  faith  by  his  solicitor 

or  counsel  in  the  cour^  of  the  suit,  to  the  same  extent  as  a  person  of 
f uU  age ;  and  a  decree  made  in  a  suit  in  which  an  infant  is  a  party,  by 
consent  of  counsel,  without  fraud  or  collusion,  is  binding  upon  the 
infant  and  cannot  be  set  aside  by  rehearing,  appeal  or  review. 
Thompson  v.  Maxwell  Land  Grant  ff  Railway  Co.,  451. 

2.  A  compromise  made  in  a  pending  suit  which  appears  to  the  court  to  be 

for  the  benefit  of  an  infant,  party  to  the  suit,  will  be  confirmed  with- 
out reference  to  a  master ;  and,  if  sanctioned  by  the  court,  cannot  be 
afterwards  set  aside  except  for  fraud.     lb. 

INTEREST. 
It  being  found  that  the  defendant  converted  the  entire  assets  which  are 
the  subject  of  this  controversy,  there  was  no  error  in  charging  him 
with  interest  on  the  amount  so  converted,  witliout  regard  to  whether 
he  did  or  did  not  make  profits.    Harrison  v.  Perea,  311. 

INTERNATIONAL  LAW. 
•  See  Jurisdiction,  C,  1,  2. 

INTERSTATE  COMMERCE  COMMISSION. 

1.  Cincinnati^  Neio  Orleans  jr  Texas  Pacific  Railway  v.  Interstate  Commerce 
Commissions  162  U.  S.  184,  and  Interstate  Commerce  Commission  v.  Cin- 
cinnati,  New  Orleans  ff  Texas  Pacific  Railway  Company ^  167  U.  S.  470, 
adhered  to,  to  the  points  that  Congress  has  not  conferred  upon  the 
Interstate  Commerce  Commission  the  legislative  power  of  prescribing 
rates,  either  maximum,  or  minimum,  or  absolute ;  and  that,  as  it  did 
not  give  the  express  power  to  the  Commission,  it  did  not  intend  to 
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secure  the  same  result  iudirectly  by  empowering  that  tribunal,  after 
having  determined  what,  in  reference  to  the  past,  were  reasonable  and 
just  rates,  to  obtain  from  the  courts  a  peremptory  order  that  in  the 
future  the  railroad  companies  should  follow  the  rates  thus  determined 
to  have  been  in  the  past  reasonable  and  just.  Interstate  Commerce 
Commission  v.  Alabama  Midland  Railway  Co,,  144. 

2.  Competition  is  one  of  the  most  obvious  and  effective  circumstances  that 

make  the  conditions,  under  which  a  long  and  short  haul  is  performed, 
substantiaUy  dissimilar,  and  as  such  must  have  been  in  the  contempla- 
tion of  Congress  in  the  passage  of  the  act  to  regulate  commerce.  This 
is  no  longer  an  open  question  in  this  court.    lb, 

3.  The  conclusion  which  the  court  reached  in  Interstate  Commerce  Oommis- 

sion  V.  Baltimore  jr  Ohio  Railroad,  145  U.  S.  263,  and  Wight  v.  United 
States,  167  U.  S.  512,  that  in  applying  the  provisions  of  §§  3,  4,  of  the 
Interstate  Commerce  Act  of  February  4,  1887,  c.  104,  24  Stat.  379, 
making  it  unlawful  for  common  carriers  to  make  or  give  any  undue 
or  unreasonable  preference  or  advantage  to  any  particular  person  or 
locality,  or  to  charge  or  receive  any  greater  compensation  in  the 
aggregate  for  the  transportation  of  passengers  or  of  like  kind  of  prop- 
erty, under  substantially  similar  circumstances  and  conditions,  for  a 
Hhorter  than  for  a  longer  distance  over  the  same  line  in  the  same 
direction,  competition  which  affects  rates  is  one  of  the  matters  to  be 
considered,  is  not  applicable  to  the  second  section  of  the  act.    lb. 

4.  The  purpose  of  the  second  section  of  that  act  is  to  enforce  equality 

l>etween  shippers  over  the  same  line,  and  to  prohibit  any  rebate  or 
other  device  by  which  two  shippers,  shipping  over  the  same  line,  the 
same  distance,  under  the  same  circumstances  of  carriage,  are  com- 
pelled to  pay  different  prices  therefor,  and  it  was  held  in  Wight  v. 
United  States,  167  U.  S.  512,  that  the  phrase  "under  substantially 
similar  circumstances  and  conditions,"  as  used  in  the  second  section, 
refers  to  the  matter  of  carriage,  and  does  not  include  competition 
between  rival  routes.     lb, 

6.  This  view  is  not  open  to  the  criticism  that  different  meanings  are 
attributed  to  the  same  words  when  found  in  different  sections  of  the 
act;  for,  as  the  purposes  of  the  several  sections  are  different,  the 
phrase  under  consideration  must  be  read,  in  the  second  section,  as 
restricted  to  the  case  of  shippers  over  the  same  road,  thus  leaving  no 
room  for  the  operation  of  competition,  but  in  the  other  sections, 
which  cover  the  entire  tract  of  interstate  and  foreign  commerce,  a 
meaning  must  be  given  to  the  phrase  wide  enough  to  include  aU  the 
facts  that  have  a  legitimate  bearing  on  the  situation  —  among  which 
is  the  fact  of  competition  when  it  affects  rates.    lb, 

6.  The  mere  fact  of  competition,  no  matter  what  its  character  or  extent, 
does  not  necessarily  relieve  the  carrier  from  the  restraints  of  the  third 
and  fourth  sections ;  but  these  sections  are  not  so  stringent  and  im- 
perative as  to  exclude  in  all  cases  the  matter  of  competition  from  con- 
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sideration  in  determining  the  questions  of  <<  undue  or  unreasonable 
preference  or  advantage,"  or  what  are  "substantially  similar  circum- 
stances and  conditions/'  The  competition  may  in  some  cases  be 
such,  as,  having  due  regard  to  the  interests  of  the  public  and  of  the 
carrier,  ought  justly  to  have  effect  upon  the  rates,  and  in  such  cases 
there  is  no  absolute  rule  which  prevents  the  Commission  or  the  courts 
from  taking  that  matter  into  consideration.    lb. 

7.  The  conclusions  of  the  court  on  this  branch  of  the  case  are :  (1)  that 

competition  between  rival  routes  is  one  of  the  matters  which  may 
lawfully  be  considered  in  making  rates  for  interstate  commerce ;  and 
(2)  that  substantial  dissimilarity  of  circumstances  and  conditions  may 
justify  common  carriers  in  charging  greater  compensation  for  the 
transportation  of  like  kinds  of  property  for  a  shorter  than  for  a  longer 
distance  over  the  same  line,  in  such  commerce.    lb, 

8.  Whether,  in  particular  instances,  there  has  been  an  undue  or  unrea- 

sonable prejudice  or  preference,  or  whether  the  circumstances  and 
conditions  of  the  carriage  have  been  substantially  similar  or  other- 
wise, are  questions  of  fact  depending  on  the  matters  proved  in  each 
case.    lb, 

9.  The  Circuit  Court  had  jurisdiction  to  review  the  finding  of  the  Inter- 

state Commerce  Commission  on  these  questions  of  fact,  giving  effect 
to  those  findings  as  prima  facie  evidence  of  the  matters  therein  stated ; 
and  this  court  is  not  convinced  that  the  courts  below  erred  in  their 
estimate  of  the  evidence,  and  perceives  no  error  in  the  principles  of 
law  on  which  they  proceeded  in  its  application.    lb. 

JURISDICTION. 
A.  Jurisdiction  of  thb  Supreme  Court. 

1.  Under  Rev.  Stat.  §  709,  if  the  ground  on  which  the  jurisdiction  of  this 

court  is  invoked  to  review  a  judgment  of  a  state  court  is,  that  the 
validity  of  a  state  law  was  drawn  in  question  as  in  conflict  with  the 
Constitution  of  the  United  States,  and  the  decision  of  the  state  court 
is  in  favor  of  its  validity,  this  must  appear  on  the  face  of  the  record 
before  the  decision  below  can  be  reexamined  here.  Miller  v,  Cornwall 
Railroad  Co.,  131. 

2.  A  suggestion  of  such  appearance,  made  on  application  for  reargument, 

after  the  judgment  of  the  trial  court  is  affirmed  by  the  Supreme  Court 
of  the  State,  comes  too  late.    lb. 

3.  This  court  has  no  jurisdiction  on  a  writ  of  error  to  a  state  court  to 

declare  a  state  law  void  on  account  of  its  collision  with  the  state  con- 
stitution,   lb. 

4.  An  objection  in  the  trial  of  an  action  in  a  state  court  that  an  act  of 

the  State  was  **  unconstitutional  and  void,"  when  construed  in  those 
courts  as  raising  the  question  whether  the  state  legislature  had  power, 
under  the  state  constitution,  to  pass  the  act,  and  not  as  having  refer- 
TOL.  OLXvm— 47 
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enoe  to  any  repugnance  to  the  Constitution  of  the  United  States,  is 
properly  construed.    Ih, 

5.  The  report  of  this  case  in  the  Supreme  Court  of  Pennsylvania  shows 

that  it  assumed  that  it  was  dealing,  under  the  assignments  of  error, 
only  with  the  state  constitution,    lb. 

6.  An  examination  of  the  record  discloses  that  none  of  the  complainants, 

save  one,  was  assessed  with  a  sufficient  amount  of  taxes,  to  enable  him 
to  bring  the  case  here  on  appeal,  and  accordingly,  under  the  doctrine 
of  Russell  V.  Stansellf  105  U.  S.  303,  and  Gibson  v.  Shufeldt,  122  U.  S. 
27,  the  appeal  is  dismissed  as  to  such  parties.  Ogden  City  v.  Arm- 
strong, 224. 

7.  The  findings  of  fact  in  an  appeal  from  the  Supreme  Court  of  a  Terri- 

tory are  conclusive  upon  this  court,  whose  jurisdiction  on  such  appeal, 
apsirt  from  exceptions  duly  taken  to  rulings  on  the  admission  or  rejec- 
tion of  evidence,  is  limited  to  determining  whether  the  findings  of 
fact  support  the  judgment.    Harrison  v.  Pereoy  311. 

8.  A  case  may  be  said  to  involve  the  construction  or  application  of  the 

Constitution  of  the  United  States  when  a  title,  right,  privUege  or  im- 
munity is  claimed  under  that  instrument ;  but  a  definite  issue  in  re- 
spect to  the  possession  of  the  right  must  be  distinctly  deducible  from 
the  record,  before  the  judgment  of  the  court  below  can  be  revised  on 
the  ground  of  error  in  the  disposal  of  such  a  claim  by  its  decision. 
Muse  V.  Arlington  Hotel  Co,,  430. 
0.  The  same  rule  being  applicable  in  respect  of  the  vali(]lity  or  construc- 
tion of  a  treaty,  some  right,  title,  privilege  or  immunity,  dependent  on 
the  treaty,  must  be  so  set  up  or  claimed  as  to  i-equire  the  Circuit  Court 
to  pass  on  the  question  of  validity  or  construction  in  disposing  of  the 
right  asserted.    lb, 

10.  In  respect  of  the  plaintiffs'  case  as  stated  in  their  complaint,  the  Cir- 
cuit Court  decided  no  question  as  to  the  application  or  construction 
of  the  Constitution,  or  the  validity  or  construction  of  the  treaty, 
and  this  court  b  without  jurisdiction  to  review  the  action  of  that 
court.    lb. 

11.  That  which  has  been  decided  on  one  appeal  or  writ  of  error,  cannot  be 
reexamined  on  a  second  appeal  or  writ  of  error,  brought  in  the  same 
suit.     Thompson  v.  Maxwell  Land  Grant  Co,,  451. 

12.  Whenever  a  case  comes  from  the  highest  court  of  a  State  for  review, 
and,  by  statute  or  settled  practice  in  that  State  the  opinion  of  the 
court  is  a  part  of  the  record,  this  court  may  examine  such  opinion  for 
the  purpose  of  ascertaining  the  grounds  of  the  judgment.    IK 

13.  Although  the  judgment  and  the  mandate  in  a  given  case  in  this  court 
express  its  decision,  it  may  examine  the  opinion  for  the  purpose  of 
determining  what  matters  were  considered,  upon  what  grounds  the 
judgment  was  entered,  and  what  has  become  settled,  for  the  future 
disposition  of  the  case.    lb, 

14.  In  the  former  decision  of  this  case,  95  U.  S.  391,  the  decree  was  re- 
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versed  on  the  ground  that 'the  bill,  as  it  stood,  was  technically  a  bill 
of  review ;  but  it  was  further  decided  that  certain  matters  then  iu 
issue  were  sufficiently  and  effectually  determined  by  the  proofs  al- 
'  ready  in,  and  the  reversal  did  not  throw  open  the  case  for  additional 
proofs  upon  such  matters.    ^Ib, 

15.  The  questions  propounded  in  the  certificate  in  this  case  do  not  present 
distinct  points  or  propositions  of  law,  clearly  stated,  so  that  each  can 
be  distinctly  answered,  without  regard  to  the  other  issues  of  law  in- 
volved, and  they  obviously  bring  the  whole  case  up  for  consideration ; 
and  as  to  answer  them  would  require  this  court  to  consider  the  several 
matters  thus  pressed  upon  its  attention,  to  pass  upon  questions  of  law 
not  specifically  propounded,  and  to  dispose  of  the  whole  case,  it  is 
held,  referring  to  previous  decisions,  that  the  certificate  is  insufficient 
under  the  statute.     United  States  v.  Union  Pacific  Railway  Co.,,  505. 

16.  A  writ  of  certiorari,  such  as  is  as^ed  for  in  this  case,  will  be  refused 
when  there  is  a  plain  and  adequate  remedy,  by  appeal  or  otherwise. 
In  re  Tampa  Suburban  Railroad  Co,,  583. 

17.  Where,  as  in  this  case,  an  order  is  made  by  a  Circuit  Court,  appointing 
a  receiver,  and  granting  an  injunction  against  interfering  with  his 
management  of  the  property  confided  to  him,  an  appeal  may  be  taken 
to  the  Circuit  Court  of  Appeals,  carrying  up  the  entire  order,    lb. 

18.  In  order  to  give  this  court  jurisdiction  to  review  the  judgment  of  a 
state  court  against  a  title  or  right  set  up  or  claimed  under  a  statute 
of,  or  an  authority  exercised  under,  the  United  States,  that  title  or 
right  must  be  a  title  or  right  of  the  plaintiff  in  error  and  not  of  a 
third  person  only;  and  the  statute  or  authority  must  be  directly  in 
issue.  In  this  case  the  controversy  was  merely  as  to  which  of  the 
claimants  had  the  superior  equity  in  the  fund ;  the  statute  was  only 
coUaterally  involved ;  and  plaintiffs  in  error  asserted  no  right  to  the 
money  based  upon  it.     Conde  v.  Yorky  642. 

19.  The  ruling  in  United  States  v.  Union  Pacific  Railroad,  168  U.  S.  505, 
that  each  question  certified  to  this  court  from  a  Circuit  Court  of 
Appeals  "had  to  be  a  distinct  point  or  proposition  of  law,  clearly 
stated,  so  that  it  could  be  distinctly  answered  without  regard  to  the 
other  issues  of  law  in  the  case ;  to  be  a  question  of  law  only  and  not 
a  question  of  fact,  or  of  mixed  law  and  fact,  and  hence  could  not  in* 
volve  or  imply  a  conclusion  or  judgment  upon  the  weight  or  effect  of 
testimony  or  facts  adduced  in  the  case,  and  could  not  embrace  the 
whole  case,  even  where  its  decision  turned  upon  matter  of  law  only, 
and  even  though  it  was  split  up  in  the  form  of  questions,"  is  affirmed 
and  followed ;  and,  being  applied  to  the  questions  certified  in  this  case, 
makes  it  necessary  for  the  court  to  decline  to  answer  the  first,  second 
and  sixth  questions.     McHenry  v.  Al/ord,  651. 

20.  This  action  was  brought  and  prosecuted  to  final  judgment  in  the  state 
courts  of  Louisiana.  Its  object  was  to  recover  land  in  New  Orleans 
which  had  been  sold  for  nonpayment  of  taxes  and  had  passed  from  the 
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purchaser  at  the  tax  sale  by  sandry  mesne  conyeyances  to  the  defend- 
ant. The  grounds  on  which  it  was  sought  to  avoid  the  sale  were 
alleged  defects  in  the  statement  of  the  name  and  of  the  sex  of  the 
owner  in  the  advertisements  of  sale.  The  judgment  of  the  trial  court 
was  in  favor  of  the  defendant,  and  that  judgment  was  affirmed  by  the 
Supreme  Court  of  the  State.  Touching  the  objections  made  to  the 
proceedings  the  latter  court  said :  "  The  act  of  1884  makes  the  deed  con- 
clusive of  the  sufficiency  of  the  assessment  of  the  property  sold  under 
it.  The  question  of  the  competency  of  this  legislation  in  this  respect 
has  been  before  this  court  on  repeated  occasions.  The  argument  now 
addressed  to  us  against  the  constitutionality  and  interpretation  of  the 
act  must  be  viewed  as  directed  against  a  series  of  decisions  of  this 
court.  To  those  decisions  we  must  adhere."  It  was  claimed  in  argu- 
ment here  that  though  no  Federal  question  was  directly  raised  in  the 
trial  in  the  state  court,  one  was  necessarily  involved  in  the  decision. 
Heldy  that  this  court  had  no  jurisdiction  to  review  the  decision  of  the 
Supreme  Court  of  the  State.  Castillo  v.  McConnico^  674. 
21.  The  complainants  in  their  bill  predicated  their  right  to  relief  upon  the 
averment  that  certain  ordinances  adopted  by  the  municipal  authori- 
ties of  Austin,  and  an  act  of  the  legislature  of  Texas  referred  to  in 
their  bill  impaired  the  obligations  of  a  contract  which  the  bill  alleged 
had  been  entered  into  with  the  complainants  by  the  city  of  Austin, 
and  that  both  the  law  of  the  State  and  the  city  ordinances  were  in 
contravention  of  the  Constitution  of  the  United  States.  Held,  that 
these  allegations  plainly  brought  the  case  within  the  provision  in  the 
act  of  March  3,  1861,  c.  517,  26  Stat.  826,  conferring  upon  this  court 
jurisdiction  to  review  by  direct  appeal  any  final  judgment  rendered 
by  a  Circuit  Court  in  any  case  in  which  the  constitution  or  a  law  of 
a  State  is  claimed  to  be  in  contravention  of  the  Constitution  of  the 
United  States.  Penn  Mutual  Life  Insurance  Co.  v.  Austin^  685. 
See  Practice,  2,  5. 

B.    Jurisdiction  op  Circuit  Courts  of  Appeal. 

An  interlocutory  order  appointing  a  receiver  is  not  appealable  from  the 
Circuit  Court  of  the  United  States  to  the  Circuit  Court  of  Appeals, 
and  does  not  become  so  by  the  incorporation  into  it  of  a  direction 
to  the  defendant,  his  agents  and  employes,  to  turn  over  and  deliver  to 
the  receiver  the  property  in  his  or  their  hands.  Highland  Avenue  ff 
Belt  Railroad  Co,  v.  Columbia  Equipment  Co.,  627. 

C.    Jurisdiction  of  Circuit  Courts. 

1.  Hernandez  was  in  command  of  a  revolutionary  army  in  Venezuela 
when  an  engagement  took  place  with  the  government  forces  which 
resulted  in  the  defeat  of  the  latter,  and  the  occupation  of  Bolivar  bj 
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the  former.  Underhill  was  living  in  Bolivar,  where  he  had  con- 
structed a  waterworks  system  for  the  city  under  a  contract  with  the 
government,  and  carried  on  a  machinery  repair  business.  He  applied 
for  a  passport  to  leave  the  city,  which  was  refused  by  Hernandez  with 
a  view  to  coerce  him  to  operate  his  waterworks  and  his  repair  works 
for  the  benefit  of  the  community  and  the  revolutionary  forces.  Sub- 
sequently a  passport  was  given  him.  The  revolutionary  government 
under  which  Hernandez  was  acting  was  recognized  by  the  United 
States  as  the  legitimate  government  of  Venezuela.  Subsequently 
Underhill  sued  Hernandez  in  the  Circuit  Court  for  the  Second  Circuit 
to  recover  damages  caused  by  the  refusal  to  grant  the  passport,  for 
alleged  confinement  of  him  to  his  own  house,  and  for  alleged  assaults 
and  affronts  by  Hernandez's  soldiers.  Judgment  being  rendered  for 
defendant  the  case  was  taken  to  the  Circuit  Court  of  Appeals,  where 
the  judgment  was  affirmed,  the  court  holding  '*  that  the  acts  of  the 
defendant  were  the  acts  of  Venezuela,  and  as  such  are  not  properly 
the  subject  of  adjudication  in  the  courts  of  another  government.** 
Held  that  the  Circuit  Court  of  Appeals  was  justified  in  that  conda- 
sion.     Underhill  v.  Hernandez^  250. 

2.  Every  sovereign  State  is  bound  to  respect  the  independence  of  every 

other  sovereign  State,  and  the  courts  of  one  country  will  not  sit  in 
judgment  on  the  acts  of  the  government  of  another,  done  within  its 
own  territory,    lb. 

3.  By  denying  the  application  in  this  case  for  a  certiorari,  the  Court  must 

not  be  understood  as  intimating  an  opinion  that  a  Circuit  Judge  has 
power  to  grant  injunctions,  appoint  receivers,  or  enter  orders  or  de- 
crees, in  invitum,  outside  of  his  circuit.  In  re  Tampa  Suburban  Rail- 
road Co,y  583. 

4.  In  a  trial  before  a  state  court  for  murder  charged  to  have  been  com- 

mitted within  the  State,  it  is  for  the  state  court  to  decide  whether  the 
question  of  whether  the  evidence  tended  to  show  that  the  accused  was 
guilty  of  murder  only  in  the  second  degree  shall  or  shall  not  be 
submitted  to  the  jury,  and  its  decision  is  not  subject  to  revision 
in  the  Circuit  Court  of  the  United  States,  nor  here.  Crossley  v.  Catt- 
fomia,  640. 

See  Interstate  Commerce  Commission,  9; 
Patent  for  Invention; 
Practice,  6. 

D.    Jurisdiction  or  District  Courts. 

1.  A  District  Court  of  the  United  States  has  jurisdiction  of  a  libel  of  a 
vessel  for  seamen's  wages,  which  accrued  while  the  vessel  was  in  the 
custody  of  a  receiver  appointed  by  a  state  court  upon  the  foreclosure 
of  a  mortgage  upon  the  property  of  a  railroad  company,  owner  of  the 
vessel,  the  vessel  having  been  sold  and  passed  into  the  purchaser's 
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hands,  and  the  receiver  discharged  when  the  warrant  of  arrest  was 
served.     The  Resolute,  437. 

2.  The  remedy  against  the  decree  of  the  District  Court  was  an  appeal  to 

the  Circuit  Courts  of  Appeals.     Ih, 

3.  These  cases  are  affirmed  as  to  the  jurisdiction  of  the  District  Court  on 

the  authority  of  The  Resolute,  ante,  437.      The  William  M.  Hoag,  443. 

E.  Jurisdiction  or  State  Courts. 
While  the  derailment  of  a  train  carrying  the  mails  of  the  United  States  is 
a  crime  whiph  may  be  punished  through  the  courts  of  the  United 
States  under  the  provisions  of  the  statutes  in  that  behalf,  the  death  of 
the  engineer  thereof,  produced  thereby,  is  a  crime  against  the  laws  of 
the  State  in  which  the  derailment  takes  place,  for  which  the  person 
causing  it  may  be  proceeded  against  in  the  state  court  through  an  in- 
dictment for  murder.    Crossley  v.  California,  640. 

F.    Jurisdiction  of  the  Supreme  Court  of  the  District  of 

Columbia. 
See  Railroad,  10, 12. 

LACHES. 

The  reason  upon  which  the  rule  that  the  mere  assertion  of  a  claim,  unao- 
companied  by  any  act  to  give  effect  to  the  asserted  right,  cannot  avail 
to  keep  alive  a  right  which  would  otherwise  be  precluded  because  of 
laches,  is  based  not  alone  upon  the  lapse  of  time  during  which  the 
neglect  to  enforce  the  right  has  existed,  but  upon  the  change  of  con- 
dition which  may  have  arisen  during  the  period  in  which  there  has 
been  neglect;  and  when  a  court  of  equity  finds  that  the  position  of  the 
parties  has  so  changed  that  equitable  relief  cannot  be  afforded  without 
doing  injustice,  or  that  the  intervening  rights  of  third  persons  may  be 
destroyed  or  seriously  impaired,  it  will  not  exert  its  equitable  powers 
in  order  to  save  one  from  the  consequences  of  his  own  neglect.  The 
facts  in  this  case  bring  it  within  that  rule.  Penn  Mutual  Life  Insur- 
ance Co.  V.  Austin,  685. 

LOTTERY. 
See  Constitutional  Law,  7. 

MASTER  AND  SERVANT.' 

Where  the  business  of  a  mining  corporation  is  under  the  control  of  a  gen- 
eral manager,  and  is  divided  into  three  departments  of  which  the 
mining  department  is  one,  each  with  a  superintendent  under  the  gen- 
eral manager,  and  in  the  mining  department  are  several  g^ngs  of  work- 
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men,  the  foreman  of  one  of  these  gangs,  whether  he  has  or  has  not 
authority  to  engage  and  discharge  the  men  nuder  him,  is  a  fellow- 
servant  with  them ;  and  the  corporation  is  not  liable  to  one  of  them 
for  an  injury  caused  by  the  foreman's  negligence  in  managing  the 
machinery  or  in  giving  orders  to  the  men.  Alaska  Mining  Co.  v. 
Whelan^  86. 

MECHANICS'  LIEN. 

1.  Section  1524  of  the  Compiled  Laws  of  New  Mexico  providing  for  the 

creation  of  mechanics'  liens  for  work  done  on  land,  required  the  con- 
tractor, in  order  to  obtain  the  benefit  of  the  act,  to  file  for  record  **  a 
claim  containing  a  statement  of  his  demands,  after  deducting  all  just 
credit  and  offset,  with  the  name  of  the  owner  or  reputed  owner,  if 
known,  and  also  the  name  of  the  person  by  whom  he  was  employed, 
or  to  whom  he  furnished  the  materials."  The  claim  duly  filed  by 
Ford  was  preceded  by  a  title  describing  the  Springer  Land  Association 
and  others  and  the  Maxwell  I^nd  Grant  Company  and  others,  as 
**  owners  or  reputed  owners ; "  and  stated  a  demand  for  the  sum  of 
$17,634.27,  as  **  the  balance  due  and  owing  to  the  said  Patrick  P.  Ford, 
by  the  aforesaid  owners,  or  reputed  owners,  after  deducting  all  just 
credits  and  offsets  for  excavating  and  embankments  done  and  per- 
formed by  him  under  a  certain  contract  entered  into  by  the  said  the 
Springer  Land  Association,  a  copy  of  which  contract  is  hereto  annexed 
and  made  a  part  of  this  claim  of  lien.  As  also  for  the  further  sum  of 
three  hundred  and  ninety  dollars  for  excavating  and  hauling,  ordered 
by  the  engineer  in  charge  of  said  ditch,  and  allowed  by  him  in  pursu- 
ance of  the  provisions  of  said  contract ; "  and  it  stated  when  the  work 
was  commenced  and  when  it  was  finished,  and  that  on  the  last  date  it 
was  *' completed  and  accepted."  It  gave  the  names  of  the  reputed 
owners  of  the  land  as  the  Maxwell  Land  Grant  Company  and  others, 
enumerating  them,  trustees  of  that  company;  and  alleged  that  claim- 
ant '*  w^  employed  to  do  the  said  work  by  the  Springer  Land  Associa- 
tion, C.  N.  Barnes,  general  manager,  approved  by  C.  C.  Strawn  as 
president."  And  it  added  that "  the  terms,  time  given  and  conditions 
of  said  contract  are  those  that  fully  appear  in  the  copy  of  the  said 
contract  which  is  attached  hereto  and  made  a  part  hereof."  Held  that 
this  claim  of  lien  was  sufficient  under  the  statute  in  respect  of  all  these 
particulars.     Springer  Land  Association  v.  Ford,  513. 

2.  As  between  the  parties  the  fact  that  a  lien  is  claimed  for  a  greater  sum 

than  is  actually  owing,  or  is  actually  covered  by  the  lien,  does  not 
vitiate  the  claim  when  honestly  made ;  and  under  the  findings  it  is 
impossible  to  impute  bad  faith  in  this  instance.    lb, 

3.  The  findings  show  that  Ford  carried  out  the  conditions  of  the  contract 

by  him  to  be  kept  and  performed ;  that  he  made  no  objection  to  the 
deed,  and  would  have  been  willing  to  receive  it,  but  for  appeUants' 
failure  on  their  part ;  And  they  cannot  now  be  allowed  to  insist  that 
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Ford  should  be  required  to  accept  what  they  have  not  indicated  a  will- 
ingness or  readiness  to  deliver ;  still  less  that  the  lien  should  be  held 
invalidated  because  Ford  did  not  credit  fSOOO  for  land  never  conveyed 
to  him.    lb. 

4.  To  limit  the  land  upon  which  the  lien  was  given  to  the  strip  oi  land 

sixty  feet  in  width  and  twenty-six  miles  long,  which  was  actually 
occupied  by  the  ditch,  and  exclude  the  tract  which  the  ditch  was  con- 
structed to  benefit  by  its  continuous  operation,  would  be  to  unreason- 
ably circumscribe  the  meaning  of  the  statute.    lb. 

5.  As  the  Supreme  Court  expressly  found  that  it  appeared  <<  by  the  admis- 

sions in  the  pleadings  and  from  the  testimony  that  the  22,000  acres  of 
land  outside  the  ditches  and  reservoirs  and  the  right  of  way  for  the 
same  were  appurtenant  to  said  ditch  and  reservoirs  and  were  under 
said  ditch  and  to  be  irrigated  thereby,"  it  cannot  now  be  urged  that 
the  description  was  void  for  uncertainty  or  that  the  decree  included 
more  land  than  was  connected  with  the  ditch.    lb.  ^ 

MEXICAN  GRANT. 
See  Public  Land,  5,  6. 

MUNICIPAL  CORPORATION. 
See  Tax  and  Taxation,  1,  2,  8,  4. 

NAVIGABLE  WATERS. 
See  Riparian  Owners. 

PARTNERSHIP. 

A  partner  who,  within  the  term  stipulated  in  the  articles  of  partnership 
for  its  continuance,  undertakes,  of  his  own  wiU,  and  without  the  con- 
sent of  his  copartner,  to  dissolve  the  partnership,  takes  exclusive  pos- 
session of  its  property  and  business,  profitably  carries  on  the  business 
with  the  property  for  his  own  benefit,  and  excludes  his  copartner  from 
any  participation  in  the  business  or  the  profits,  is  liable  (whether  the 
partnership  should  or  should  not  be  considered  as  having  been  dis- 
solved by  his  acts)  to  account  to  the  copartner  for  his  share  of  the 
property  and  of  the  profits  of  the  partnership,  according  to  the  part- 
nership agreement.    Karrick  v.  Hannaman^  328. 

PATENT  FOR  INVENTION. 

1.  To  constitute  an  action  one  arising  under  the  patent-right  laws  of  the 
United  States,  the  plaintiff  must  set  up  some  right,  title  or  interest 
under  the  patent  laws,  or,  at  least,  make  it  appear  that  some  right 
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or  privilege  under  those  laws  wiU  be  defeated  by  one  constraction,  or 
sustained  by  the  opposite  construction  of  these  laws.  Pratt  v.  Paris 
Gas  Light  and  Coke  Co,,  255. 
2.  When  a  state  court  has  jurisdiction  both  of  the  parties  and  the  subject 
matter  as  set  forth  in  the  declaration,  it  cannot  be  ousted  of  such 
jurisdiction  by  the  fact  that,  incidentally  to  his  defence,  the  defend- 
ant claims  the  invalidity  of  a  certain  patent.    76. 


POST  OFFICE. 
See  Criminal  Law,  13. 

PRACTICE. 

1.  The  solicitor  was  properly  allowed  a  fee  from  the  fund.    Harrison  v. 

Perea,  311. 

2.  An  item  in  the  decree  below  which  was  not  appealed  from  by  the  com- 

plainant is  not  before  this  court  for  consideration.    lb. 

3.  A  clerical  error  in  the  decree  of  the  court  below  caused  by  the  omis- 

sion of  the  name  of  one  of  the  distributees,  can  be  corrected,  on  appli- 
cation, by  the  court  below  after  the  case  is  sent  down.     lb, 

4.  The  costs  in  this  court  must  be  paid  by  Harrison  personally.    lb, 

5.  When  the  court  below  has  not  acquired  jurisdiction  over  a  defendant 

by  a  valid  service  of  process  upon  him,  a  judgment  against  him  can 
be  reviewed  here  through  a  writ  of  error  directly  sued  out  to  this 
court.     Shepard  v.  AdamSj  618. 

8.  While  it  was  the  undoubted  purpose  of  Congress  in  enacting  in  the  act 
of  June  1,  1872,  c.  255,  §  5,  embodied  in  Rev.  Stat.  §  914,  that  <'  the 
practice,  pleadings  and  forms  and  modes  of  proceeding  in  civil  causes, 
other  than  equity  and  admiralty  causes,  in  the  Circuit  and  District 
Courts,  shall  conform,  as  near  as  may  be,  to  the  practice,  pleadings  and 
forms  and  modes  of  proceeding  existing  at  the  time  in  like  causes  in 
the  courts  of  record  in  the  States  within  which  such  Circuit  or  District 
Courts  are  held,  any  rule  of  court  to  the  contrary  notwithstanding," 
to  bring  about  a  general  uniformity  in  Federal  and  state  proceed- 
ings in  civil  cases,  and  to  confer  upon  suitors  in  courts  of  the  United 
States  the  advantage  of  remedies  provided  by  state  legislation,  yet 
it  was  also  the  intention  to  reach  that  uniformity  largely  through  the 
discretion  of  Federal  courts,  exercised  in  the  form  of  rules,  adopted 
from  time  to  time,  so  regulating  their  own  practice  as  might  be  neces- 
sary or  convenient  for  the  advancement  of  justice  and  the  prevention 
of  delays  in  proceedings.     lb, 

7.  The  summons  in  this  case  was  issued  under  a  general  rule  adopted  to 
make  proceedings  in  the  District  Court  conform  to  those  existing  at  that 
time  under  the  state  statutes ;  and  if  the  court  has  not  changed  its  rules 
to  make  its  proceedings  conform  to  subsequent  statutes  chang^ing  the 
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state  proceedings,  it  is  to  be  presumed  that  its  discretion  was  legiti- 
mately exercised  both  in  adopting  and  in  maintaining  the  rule.    lb. 
See  Admiralty,  3,  4. 

PUBLIC  LAND. 

1.  The  cases  of  United  States  ▼.  Southern  Pacific  Railroadj  146  U.  S.  570, 

and  United  States  v.  Cotton  Marble  and  Lime  Co,  and  United  States  v. 
Southern  Pacific  Railroadj  146  U.  S.  615,  held  to  have  adjudged,  as 
between  the  United  States  and  the  {Southern  Pacific  Railroad  Com- 
pany :  (1)  That  the  maps  filed  by  the  Atlantic  and  Pacific  Railroad 
Company  in  1872  were  sufficient,  as  maps  of  definite  location,  to 
identify  the  lands  granted  to  that  company  by  the  act  of  Congress 
of  July  27, 1866,  c.  278, 14  Stat.  292;  (2)  That  upon  the  acceptance 
of  those  maps  by  the  Land  Department,  the  rights  of  that  company  in 
the  lands  so  granted,  attached,  by  relation,  as  of  the  date  of  that  act; 
and,  (3)  That  in  view  of  the  conditions  attached  to  the  grant,  and 
of  the  reservations  of  power  in  Congress  contained  in  the  act  of 
1866,  such  lands  became,  upon  the  passage  of  the  act  of  July  6, 1886, 
c.  637,  24  Stat.  123,  forfeiting  the  lands  granted  to  the  Atlantic  and 
Pacific  Railroad  Company,  the  property  of  the  United  States  and  by 
force  of  that  act  were  restored  to  the  public  domain,  without  the 
Southern  Pacific  Railroad  Company  having  acquired  any  interest 
therein  that  affected  the  ownership  of  the  United  States.  Southern 
Pacific  Railroad  Co.  v.  United  States,  1. 

2.  On  a  petition  to  the  governor  of  the  province  of  New  Mexico,  in  1819, 

for  a  grant  of  public  land,  made  by  a  resident  in  that  province,  the 
governor  directed  possession  to  be  given  by  the  alcalde,  and  the  ex- 
pediente  to  be  transmitted  by  that  officer  to  the  office  of  the  governor, 
so  that,  if  approved  by  him,  the  proper  testimonio  might  be  ordered 
to  be  given  to  the  petitioner.  Held,  (1)  That  no  grant  was  made  until 
return  should  be  made  by  the  alcalde,  and  that,  until  his  action  should 
be  approved  by  the  governor,  it  was  without  effect;  (2)  That  as  there 
was  no  evidence  in  this  case,  either  in  the  papers  presented  in  support 
of  the  petitioner's  claim,  or  in  the  facts  and  circumstances  proved,  from 
which  an  approval  could  properly  be  presumed,  the  petitioner  must  be 
held  to  have  failed  in  a  material  part  of  her  case;  (3)  That  in  conse- 
quence of  such  failure,  the  petitioner  was  not  entitled  to  judgment  for 
eleven  square  leagues  of  the  land  claimed,  under  the  7th  subdivision  of 
§  13  of  the  act  of  March  3, 1891,  c.  539, 26  Stat.  854,  creating  the  Court 
of  Private  Land  Claims.    Bergere  v.  United  States,  66. 

3.  By  the  Spanish  law  in  force  at  the  time  of  the  alleged  grant  of  1788, 

set  up  in  this  case,  lots  and  lands  were  distributed  to  those  who  were 
intending  to  settle,  and  it  was  provided  that,  *<when  said  settlers 
shall  have  lived  and  labored  in  said  settlements  during  the  space  of 
four  years,  they  are  hereby  empowered,  from  the  expiration  of  said 
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term,  to  sell  the  same,  and  freely  to  dispose  of  them,  at  their  wiU,  as 
their  own  property,"  but  confirmation  after  the  four  years  had  elapsed 
was  required  in  completion  of  the  legal  title ;  and  it  was  further  pro- 
vided that  it  should  "  not  be  lawful  to  give  or  distribute  lands  in  a 
settlement  to  such  persons  as  already  possess  some  in  another  settle- 
ment, unless  they  shall  leave  their  former  residence,  and  remove 
themselves  to  the  new  place  to  be  settled,  except  where  they  shall 

.  have  resided  in  the  first  settlement  during  the  four  years  necessary  to 
entitle  them  to  fee-simple  right,  or  unless  they  shall  relinquish  their 
title  to  the  same  for  not  having  fulfilled  their  obligation."  On  the 
facts  in  this  case  it  is  Heldy  that  the  granting  papers  in  this  record, 
taken  together,  do  not  justify  the  presumption  of  settlement  and 
working  by  the  two  Garcias  on  the  tract  contained  in  the  grant  of 
1788,  for  the  ten  years  prior  to  1798,  or  for  four  years  thereof,  or  any 
confirmation  of  the  grant  thereupon,  but  that  the  contrary  is  to  be 
inferred  from  the  testimony  in  respect  of  possession ;  that  Armenta's 
certificate  of  1798  and  the  correspondence  of  1808  conduct  to  no  other 
result ;  and  that,  in  the  light  of  all  the  evidence,  the  conclusion  of  the 
court  below  was  correct.     Chaves  v.  United  States,  177. 

An  officer  of  the  Pueblo  of  Zia  and  an  officer  of  the  Pueblos  of  Santa 
Afia  and  Jemez,  in  1766,  petitioned  the  Spanish  governor  and  captain 
general,  setting  forth  "  that  they,  from  their  foundation,  have  con- 
sidered as  their  pasture  ground,  in  the  vicinity  of  their  said  pueblos, 
a  valley  commonly  called  the  Holy  Ghost  Spring,  and  that  in  some 
urgent  cases,  the  same  as  is  known,  is  used  as  a  pasture  ground  for 
the  horses  of  this  royal  garrison,  and  the  said  parties  being  aware 
that  the  said  valley  has  had,  in  its  vicinity,  some  applicants  to  acquire 
the  same  by  grant,  which  will  cause  them  very  great  injury,  as  they 
have  considerable  cattle,  sheep,  goats  and  horses  for  the  royal  service, 
and  not  having  any  other  place  in  which  to  pasture  them,  particularly 
the  people  of  the  Pueblo  of  Zia,  the  greater  part  of  whose  fields  are 
upland,  and  some  of  them  in  the  glens  of  said  valley,  adjoining  their 
said  pueblo,"  and  asking  him  to  **  be  pleased  to  declare  said  valley  to 
be  the  legitimate  pasture  grounds  and  pastures  of  the  pueblos,  direct- 
ing that  the  boimdaries  thereof  be  designated  to  them,  that  is,  on  the 
east,  the  pueblos  aforesaid,  on  the  west,  the  summits  of  the  Puerco 
River,  on  the  north,  a  place  called  the  Ventana,  where  some  Navajo 
Apaches  reside,  and  on  the  south,  the  lands  of  the  citizen  settlers  of 
said  Puerco  River."  On  receipt  of  this  petition  the  captain  general 
ordered  an  examination  to  be  made,  and,  upon  the  coming  in  of  a 
favorable  report,  ordered  the  alcalde  to  give  royal  possession  of  the 
grant  to  the  petitioners  and  the  boundaries  therein  set  forth.  Held, 
that  the  language  used  in  the  documents  indicated  nothing  more  than 
a  right  to  pasture  their  cattle  upon  the  lands  in  question ;  that  the 
grant  did  not  vest  the  title  to  the  lands  in  the  petitioners,  but  was  a 
mere  license  to  use  them  for  pasturage,  which  license,  if  not  revoked 
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by  subsequent  grants,  was  revoked  by  the  treaty  of  Guadalupe 
Hidalgo,  ceding  the  entire  territory  to  the  United  States ;  and  that 
the  title  to  the  land  was  not  one  *' lawfully  and  regularly  derived 
from  the  government  of  Spain,"  nor  '<  one  that  if  not  then  complete 
and  perfect  at  the  date  of  the  acquisition  of  the  territory  by  the 
United  States  the  claimant  had  a  lawful  right  to  make  perfect,  had 
the  territory  not  been  acquired  by  the  United  States,"  as  provided  for 
in  the  act  of  March  3,  1891,  c.  539,  creating  the  Court  of  Private 
Land  Claims.    Zia  v.  United  States,  198. 

6.  The  plaintiffs  claimed  as  heirs  and  legal  representatives  of  the  original 

grantees  under  a  grant  alleged  to  have  been  made  March  24, 1840,  by 
"  the  prefect  or  superior  political  chief  of  the  district  of  Bernalillo,"  in 
the  Republic  of  Mexico.  There  was  no  evidence  that  the  grant  of 
the  prefect  ever  received  the  sanction  or  approval  of  the  governor,  the 
ayuntamiento,  or  other  superior  authority  of  the  Mexican  Republic. 
Heldj  that  it  was  beyond  the  power  of  the  prefect  alone  to  make  the 
grant  in  question.  Crespin  v.  United  States,  208. 
0.  Possession  of  land  so  granted  after  the  date  of  the  treaty  of  Guadalupe 
Hidalgo,  however  exclusive  and  notorious,  cannot  be  regarded  as  an 
element  going  to  make  up  a  perfect  title.    lb. 

7.  The  act  of  September  28,  1850,  c.  84,  granting  swamp  lands  to  the 

several  States,  was  a  grant  in  prcuenti,  passing  title  to  all  lands  which 
at  that  date  were  swamp  lands,  but  leaving  to  the  Secretary  of  the 
Interior  to  determine  and  identify  what  lands  were,  and  what  lands 
were  not,  swamp  lands.     Michigan  Land  jr  Lumber  Co.  v.  Rust,  589. 

8.  Whenever  the  granting  act  specifically  provides  for  the  issue  of  a  patent, 

the  legal  title  remains  in  the  Government  until  its  issue,  with  power 
to  inquire  into  the  extent  and  validity  of  rights  claimed  against  the 
Government.    lb. 

9.  Although  a  survey  had  been  made  of  the  lands  in  controversy  which 

indicated  that  they  were  swamp  lands,  it  was  within  the  power  of  the 
land  office  at  any  time  prior  to  the  issue  of  a  patent  to  order  a  resurvey 
and  to  correct  mistakes  made  in  the  prior  survey,    lb. 

10.  The  facts  in  this  case  clearly  show  an  adjustment  of  the  grant  upon 
the  basis  of  the  resurveys,  and  their  acceptance  by  the  officer  of  the 
State  charged  by  the  act  of  Congress  with  the  duty  of  so  doing,  and 
this  makes  such  adjustment  final  and  conclusive.     lb. 

11.  The  act  of  March  3,  1857,  c.  117,  did  not  operate  to  confirm  to  the 
State  of  Michigan  the  title  to  all  lands  marked  on  the  approved  and 
certified  list  of  January  13, 1854,  as  swamp  and  overflowed  lands,  and 
direct  the  issue  of  a  patent  or  patents  therefor,  but  it  simply  operated 
to  accept  the  field  notes  finally  approved  as  evidence  of  the  lands  pass- 
ing under  the  grant,  leaving  to  the  land  department  to  make  any 
needed  corrections  in  the  surveys  and  field  notes.    lb. 

12.  The  decision  in  Martin  v.  Marks,  97  U.  S.  346,  does  not  conflict  with 
this  construction  of  the  act  of  1857.    lb. 
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13.  The  withdrawal  from  sale  by  the  land  department  in  March,  ISGO, 
of  lands  within  the  indemnity  limits  of  the  grants  of  June  3, 1856,  and 
May  5,  1864,  to  the  State  of  Wisconsin  to  aid  in  the  construction  of  a 
railroad,  exempted  such  lands  from  the  operation  of  the  grant  to  the 
Northern  Pacific  Railroad  Company  by  the  act  of  July  2, 1864;  though 
it  may  be  that  a  different  rule  would  obtain  if  the  grant  to  the  State 
had  been  of  a  later  date  than  that  to  tiie  Northern  Pacific  Company. 
Northern  Pacific  Railroad  v.  Musser-Sauntry  Land  Sfc»  Co,,  604. 

14.  As  to  place  lands,  it  is  settled  that,  in  case  of  conflict,  the  title  depends 
on  the  dates  of  the  grants,  and  not  on  the  times  of  the  filing  of  the 
maps  of  definite  location.    76. 

15.  It  is  not  intended  hereby  to  question  the  rule  that  the  title  to  indem- 
nity lands  dates  from  selection,  and  not  from  the  grant :  but  all  here 
decided  is,  that  when  a  withdrawal  of  lands  within  indemnity  limits 
is  made  in  aid  of  an  earlier  land  grant,  and  made  prior  to  the  filing 
of  the  map  of  definite  location  by  a  company  having  a  later  grant  — 
the  latter  having  such  words  of  exception  and  limitation  as  are  found 
in  the  grant  to  the  plaintiff  —  it  operates  to  except  the  withdrawn 
lands  from  the  scope  of  such  later  grant.    lb. 

See  Tax  and  Taxation,  5,  6,  7,  8. 

RAILROAD. 

1.  The  plaintiff  in  erroit  was  a  workman  employed  by  the  defendant  in 
error  at  its  workshop  in  Washington.  Returning  from  his  day's 
labor,  he  stopped  at  the  intersection  of  South  Capitol  Street  and 
Virginia  Avenue,  to  enable  a  repair  train  to  pass  him.  It  was  and 
for  a  long  time  had  been  the  custom  of  the  railroad  company  to 
allow  its  workmen,  who  went  out  on  the  repair  train  in  the  morn- 
ing, to  bring  back  with  them  on  their  return  in  the  evening  sticks 
of  refuse  timber  for  their  individual  use  as  firewood,  and  these  men 
were  in  the  habit  of  throwing  their  pieces  off  the  train  while  in 
motion,  at  the  points  nearest  their  own  homes,  being  cautioned  on 
the  part  of  the  company  not  to  injure  any  one  in  doing  it.  As  the 
train  passed  the  plaintiff  in  error,  such  a  piece  of  refuse  wood  was 
thrown  from  it  by  one  of  the  men.  It  struck  the  ground,  rebounded, 
struck  the  plaintiff  in  error,  and  injured  him  seriously  and  perma- 
nently. He  sued  the  company  to  recover  damages.  After  the  plain- 
tiff's evidence  was  in  and  he  rested,  the  defendant  moved  for  a  verdict 
in  its  favor,  which  motion  was  granted.  Held,  that  this  was  error ; 
that  the  question  whether  the  defendant  was  negligent  should  have 
been  submitted  to  the  jury;  and  that  it  was  for  the  jury  to  say 
whether  the  custom  on  the  part  of  the  workmen  was  known  to  the 
company,  whether  if  known  it  was  acquiesced  in,  whether  it  was  a 
dangerous  custom  from  which  injury  should  have  been  apprehended, 
and  whether  there  was  a  failure,  on  the  part  of  the  defendant,  to 
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exercise  reasonable  care,  in  view  of  all  the  circamstances,  to  prohibit 
the  custom  and  prevent  the  performance  of  the  act.  Fletcher  v.  Bal- 
timore fc  Ohio  Railroad  Co,,  135. 

2.  The  duty  to  use  ordinary  care  and  caution  is  imposed  upon  a  railroad 

company  to  the  extent  of  requiring  from  it  the  use  of  reasonable  dili- 
gence in  the  conduct  and  management  of  its  trains,  so  that  persons  or 
property  on  the  public  highway  shall  not  be  injured  by  a  negligent  or 
dangerous  act  performed  by  any  one  on  the  train,  either  a  passenger, 
or' an  employ^,  acting  outside  of  and  beyond  the  scope  of  his  employ- 
ment,   lb, 

3.  A  railroad  company  owes  a  duty  to  the  general  public,  and  to  individ- 

uals who  may  be  in  the  streets  of  a  town  through  which  its  tracks  are 
laid,  to  use  reasonable  diligence  to  see  to  it  that  those  who  are  on  its 
trains  shall  not  be  guilty  of  any  act  which  might  reasonably  be  called 
dangerous  and  liable  to  result  in  injuries  to  persons  on  the  street, 
where  such  act  could  have  been  prevented  by  the  exercise  of  reason- 
able diligence  on  the  part  of  the  company.    lb. 

4.  If,  through  and  in  consequence  of  its  neglect  of  such  duty,  an  act  is 

performed  by  a  passenger  or  employ^,  which  is  one  of  a  series  of  the 
same  kind  of  acts,  and  of  which  the  company  had  knowledge  and  in 
which  it  acquiesced,  and  the  act  is  in  its  nature  dangerous,  and  a 
person  lawfully  on  the  street  is  injured  as  a  result  of  it,  the  railroad 
company  is  liable.    lb, 

5.  The  fact  that  the  custom  had  existed  for  some  time  without  any  in- 

juries having  been  received  by  any  one  is  not  a  legal  bar  to  the 
liability  of  the  company.    lb. 

6.  This  was  an  action  to  recover  for  the  death  of  plaintiff's  testator, 

caused  by  a  train  striking  him  while  crossing  the  track  of  defendants 
road.  The  results  of  the  evidence  at  the  trial  are  condensed  in  the 
statement  of  the  case,  which  cannot  well  be  abridged.  Upon  them 
the  court  below  ordered  a  verdict  and  judgment  in  defendant's  favor. 
Heldf  that  the  peremptory  instruction  by  the  trial  court  and  the 
affirmance  of  its  action  by  the  appellate  court  manifestly  proceeded 
not  on  the  theory  that,  as  a  matter  of  law,  there  was  no  negligence 
on  the  part  of  the  defendant,  but  that  the  proof  of  contributory  negli- 
gence on  the  part  of  the  plaintiff  was  so  conclusive  as  to  leave  no  ques- 
tion for  the  consideration  of  the  jury ;  but  that  apart  from  any  question 
which  might  have  arisen  from  the  proof  as  an  entirety,  and  apart  from 
the  conflicting  evidence  as  to  the  failure  to  give  warning  or  proper  sig- 
nals, in  the  light  of  the  ruling  in  Chicago,  Milwaukee  Sfc.  Railway  v. 
Lowell,  151  U.  S.  209,  it  is  obvious  there  was  no  room  reasonably  to 
claim  that  it  should  have  been  determined,  as  matter  of  law,  that  the 
railroad  company  had  not  been  negligent  Warner  v.  Baltimore  (f 
Ohio  Railroad  Co.,  339. 

7.  The  rule  of  the  defendant  company  that  **  when  one  passenger  train 

is  standing  at  a  station  receiving  or  discharging  passengers  on  double 
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track  no  other  train,  either  passenger  or  freight,  wiU  attempt  to  run 
past  until  the  passenger  train  at  the  station  has  moved  on  or  signal 
is  given  by  the  conductor  of  the  standing  train  for  them  to  come 
aJiead,  and  the  -whistle  must  not  be  sounded  while  passing  a  passenger 
train  on  double  track  or  sidings  unless  it  is  absolutely  necessary,"  is 
a  proper  one,  and  applies  to  this  case.    Ih, 

8.  The  duty  owing  by  a  railroad  company  to  a  passenger,  actually  or  con- 

structively in  its  care,  is  of  such  a  character  that  the  rules  of  law 
regulating  the  conduct  of  a  traveller  upon  the  highway  when  about 
to  cross  and  the  trespasser  who  ventures  upon  the  tracks  of  a  railroad 
company  are  not  a  proper  criterion  by  which  to  determine  whether  or 
not  a  passenger  who  sustains  injury  in  going  upon  the  tracks  of  the 
railroad  was  guilty  of  contributory  negligence.    Ih. 

9.  A  railroad  company  owes  to  one  standing  towards  it  in  the  relation  of 

a  passenger  a  different  and  higher  degree  of  care  from  that  which  is 
due  to  mere  trespassers  or  strangers,  and  it  is  conversely  equally  true 
that  the  passenger,  under  g^ven  conditions,  has  a  right  to  rely  upon 
the  exercise  by  the  road  of  care ;  and  the  question  of  whether  or  not 
he  is  negligent,  under  all  circumstances,  must  be  determined  on  due 
consideration  of  the  obligations  of  both  the  company  and  the  pas- 
senger.   Ih, 

10.  The  Supreme  Court  of  the  District  of  Columbia  has  jurisdiction  of 
an  action,  sounding  in  tort,  brought  by  the  administrator  of  a  de- 
ceased person  against  the  Baltimore  and  Ohio  Railroad  Company, 
to  recover  damages  for  the  benefit  of  the  widow  of  the  deceased  by 
reason  of  his  being  killed  by  a  collision  which  took  place  wliile  he 
was  travelling  on  that  railroad  in  the  State  of  Maryland.  Stewart  v. 
Baltimore  Sf  Ohio  Railroad  Co.y  445. 

11.  The  purpose  of  the  several  statutes  passed  in  the  States  in  more  or 
less  conformity  to  what  is  known  as  Ix)rd  Campbell's  act,  is  to  pro- 
vide the  means  for  recovering  the  damages  caused  by  that  which  is 
in  its  nature  a  tort,  and  where  such  a  statute  simply  takes  away  a 
common  law  obstacle  to  a  recovery  for  the  tort,  an  action  for  that 
tort  can  be  maintained  in  any  State  in  which  that  common  law  ob- 
stacle has  been  removed,  when  the  statute  of  the  State  in  which  the 
cause  of  action  arose  is  not,  in  substance,  inconsistent  with  the  stat- 
utes or  public  policy  of  the  State  in  which  the  right  of  action  is 
sought  to  be  enforced.    Ih. 

12.  While,  under  the  Maryland  statute  authorizing  the  survival  of  the 
right  of  action,  the  State  is  the  proper  plaintiff  and  the  jury  trying 
the  cause  is  to  apportion  the  damages  recovered,  and  under  the  act 
of  Congress  in  force  in  the  District  of  Columbia,  the  proper  plaintiff 
is  the  personal  representative  of  the  deceased,  and  the  damages  re- 
covered are  distributed  by  law,  these  differences  are  not  sufficient  to 
render  the  statutes  of  Maryland  inconsistent  with  the  act  of  Con- 
gress, or  the  public  policy  of  the  District  of  Columbia.    Ih. 
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RECEIVER. 
See  Jurisdiction,  B. 

RES  JUDICATA. 

1.  A  right,  question  or  fact  distinctly  put  in  issue  and  directly  determined 

by  a  court  of  competent  jurisdiction,  as  a  ground  of  recovery,  cuinot 
be  disputed  in  a  subsequent  suit  between  the  same  parties  or  their 
privies ;  and  even  if  the  second  suit  is  for  a  different  cause  of  action, 
the  right,  question  or  fact  once  so  determined  must,  as  between  the 
same  parties  or  their  privies,  be  taken  as  conclusively  established,  so 
so  long  as  the  judgment  in  the  first  suit  remains  unmodified.  Sotdk- 
em  Pacific  Railroad  Co,  v.  United  States,  1. 

2.  Where  a  former  recovery  is  given  in  evidence,  it  is  equally  conclusive, 

in  its  effect,  as  if  it  were  specially  pleaded  by  the  way  of  estoppeL    lb. 
See  Estoppel; 

Jurisdiction,  A,  11, 12,  13, 14. 

RIPARIAN  OWNERS  ON  NAVIGABLE  WATERS. 

1.  The  rights  of  riparian  ownera  of  land  situated  upon  navigable  rivers 

are  to  be  measured  by  the  rules  and  decisions  of  the  courts  of  the 
State  in  which  the  land  is  situated,  whether  it  be  one  of  the  original 
States  or  a  State  admitted  after  the  adoption  of  the  Constitution. 
St,  Anthony  Falls  Water  Power  Co,  v.  St,  Paul  Water  Commissioners, 
349. 

2.  The  Mississippi  is  a  navigable  river  at  all  the  points  referred  to  in  the 

records  in  these  cases.    lb. 

See  Constitutional  Law,  6. 


SPANISH  GRANTS. 
See  Public  Land,  2,  3,  4» 

STATUTE. 
A.  Generally. 

1.  The  primary  and  general  rule  of  statutory  construction  is  that  the  in- 

tent of  the  law-maker  is  to  be  found  in  the  language  that  he  has  used; 
and  the  cases  are  few  and  exceptional  in  which  the  letter  of  the  statute 
is  not  deemed  controlling,  and  only  arise  when  there  are  cogent  rea- 
sons for  believing  that  the  letter  does  not  fully  justify  and  accurately 
disclose  the  intent.     United  States  v.  Goldenberg,  05. 

2.  The  validity  of  a  statute  is  drawn  in  question  whenever  the  power  to 

enact  it,  as  it  is  by  its  terms,  or  is  made  to  read  by  constractioo,  is 


Digitized  by 


Google 


INDEX,  753 

fairly  open  to  denial,  and  is  denied.    Miller  v.  Cornwall  Railroad 
Co,,  131. 
3.  This  court  follows  the  construction  given  by  the  Supreme  Court  of  the 
State  of  Georgia  to  the  statutes  of  that  State  called  in  question  in 
this  case.    Nobles  v.  Georgiay  398. 

See  Interstate  Commerce  Commission,  4,  5. 


B.  Statutes  of  the  United  States. 

See  Attorneys'  Fees,  1,  2;  Interstate    Commerce    Commis- 

Claims  against  the  United       sign,  3,  4,  5; 

States,  1 ;  Jurisdiction,  A,  1,  21 ; 

Constitutional  Law,  8;  Practice,  6; 

Criminal  Law,  1,  2,  13;  Public  Land,  1,  2,  4,  7,  11,  13; 

Customs  Duties;  Railroad,  10,  12; 

Tax  and  Taxation,  6. 


C.  Statutes  op  States  and  Territories. 

Dakota.  See  Constitutional  Law,  9,  10; 

Tax  and  Taxation,  5. 

Georgia,  See  Statute,  A,  3. 

Kentucky,  See  Constitutional  Law,  7. 

Maryland,  See  Railroad,  12. 

Minnesota,  See  Constitutional  Law,  5. 

New  Mexico,  See  Mechanics'  Lien,  1. 

New  York,  See  Constitutional  Law,  1. 

Vermont,  See  Constitutional  Law,  3. 


SUPERVISORS  OF  ELECTIONS. 
See  Claims  against  the  United  States,  1,  2,  3. 

TAX  AND  TAXATION. 

1.  No  jurisdiction  vested  in  the  appellant's  city  council  to  make  &n  assess- 

ment and  levy  a  tax  for  the  improvements  which  are  the  subject  of 
this  controversy  until  the  assent  of  the  requisite  proportion  of  the 
owners  of  the  property  to  be  affected  had  been  obtained,  and  the 
action  of  the  city  council  in  regard  to  that  question  was  not  con- 
clusive.    Ogden  City  v.  Armstrong,  224. 

2.  In  order  to  justify  a  court  of  equity  in  restraining  the  collection  of  a 

tax,  circumstances  must  exist  bringing  the  case  under  some  recog- 
nized head  of  equity  jurisdiction ;  and  this  case  seems  plainly  to  be 
one  of  equitable  jurisdiction,  within  that  doctrine.     Ih, 

3.  When  the  illegality  or  fatal  defect  in  a  tax  does  not  appear  on  the  face 
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of  the  record,  courts  of  equity  regard  the  case  as  coming  within  their 
jurisdiction.    Ih, 

4.  When  the  authorities  have  jurisdiction  to  act,  che  statutory  remedy  is 

the  taxpayer's  exclusive  remedy ;  but  when  the  statute  leaves  open  to 
judicial  inquiry  all  questions  of  a  jurisdictional  character,  a  determina- 
tion of  such  questions  by  an  administrative  boaixi  does  not  preclude 
parties  aggrieved  from  resorting  to  judicial  remedies.    Ih, 

5.  Chapter  99  of  the  Laws  of  the  Territory  of  Dakota  of  1883  provided  for 

the  taxation  of  the  lands  of  the  Northern  Pacific  Railroad  Company 
granted  to  it  by  Congress,  outsZde  of  its  right  of  way  and  not  used  iu 
its  business,  while  owned  by  the  company  and  noc  leased,  through  the 
payment  of  percentages  on  gross  eai'nings  8j  provided  for  therein ; 
the  plain  meaning  of  that  act  being  to  render  the  railroad  company 
and  all  its  property,  land  grants  as  well  as  right  of  way,  free  from  the 
payment  of  all  taxes,  excepting  to  the  amount  and  in  the  manner 
described  in  the  act     McHenryv,  Al/ord,  651. 

6.  That  legislation  was  not  in  conflict  with  the  provision  in  the  act  of 

March  2,  1881,  c.  86,  12  Stat.  239,  providing  that  no  law  "shall  be 
passed  impairing  the  rights  of  private  property;  nor  shall  any  dis- 
crimination be  made  in  taxing  different  kinds  of  property ;  but  all 
property  subject  to  taxation  shall  be  in  proportion  to  the  value  of  the 
property  taxed."    lb. 

7.  The  railroad  company  can  avail  itself  of  the  payment  of  the  taxes 

under  the  act  of  1883  as  a  full  payment  of  the  taxes  for  the  year  1888, 
and  the  court  answers  the  fourth  question  in  the  negative.    lb, 

8.  The  next  and  fifth  question  is  answered  in  the  affirmative.     The  pay- 

ments made  by  the  railroad  company  for  the  year  1888,  as  set  forth 
in  the  bill,  embraced  the  whole  amount  of  taxes  due  from  the  defend- 
ant for  that  year  (as  well  as  others)  under  the  act  of  1883.  Even  if 
not  paid  at  the  exact  time  provided  for  in  the  statute,  the  failure  to 
so  pay  might  be  waived  by  the  public  authorities,  and  as  the  moneys 
were  in  fact  paid  to  and  received  by  the  officers  of  the  Territory  and 
went  into  its  treasury,  and  never  have  been  returned  or  tendered  back, 
there  was  an  effectual  waiver  of  any  objection  which  might  possibly 
have  been  urged  that  the  payment  was  not  in  time.    76. 

TORT,  ACTIONS  TO  RECOVER  DA^IAGES  FOR. 
See  Claims  against  thb  United  States,  1,  2,  3. 
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